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THE   LAWS   OF   ENGLAND. 


BOOK  IV. 
OF  PUBLIC  RIGHTS. 


PART  I. 
OF  THE  CIVIL  GOVERNMENT-^contlnued) 


CHAPTER  IX. 

OF  THE  NOBILITY  AND  OTHER  RANKS. 


It  has  been  shown  in  a  former  place  (a),  that  the  sovereiga 
is  the  fountain  of  honour,  it  being  a  part  of  his  prerogative 
to  confer  titles  of  honour  (or,  in  the  language  of  the  law, 
dignities,)  and  other  personal  distinctions,  upon  such  of 
his  subjects  as  may  appear  to  deserve  those  marks  of  royal 
favour.  Among  these  dignities,  the  principal  is  that  of 
peerage,  of  which  we  had  occasion  to  speak  when  the  con- 
stitution of  parliament  was  under  discussion.  We  then 
took  some  view  of  the  peerage,  or  lords  of  parliament,  con- 
sidered as  a  branch  of  the  legislature.  But,  besides  this, 
they  constitute  a  distinct  order  of  persons,  individually 
elevated  above  the  rest  of  their  fellow-subjects  by  superior 

(a)  Vide  sup.  vol.  ii.  p.  533  ;  and  see  4  Inst.  363. 
VOL.  111.  B. 
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rank  and  privilege ;  and  in  that  sense  are  termed  the  no- 
bility of  the  realm,  as  distinguished  from  the  other  order 
of  the  state,  viz.  the  commonalty,  to  which  all  persons 
alike  belong  (whatever  may  be  the  difference  of  rank  and 
station  which  in  other  respects  may  exist  between  them), 
who  are  not  of  the  nobility  or  peerage, — there  being,  in  a 
legal  sense,  but  two  general  divisions  of  rank  in  this 
country,  that  of  peers  (or  nobles)  and  commoners,  includ- 
ing in  the  latter  even  the  children  of  the  nobility.  First 
then,  as  to  the  nobility,  or  peerage,  it  is  to  be  observed, 
that  all  degrees  of  nobility  [[are  not  of  equal  antiquity. 
Those  now  in  use  are  dukes,  marquesses,  earls,  viscounts, 
and  barons  (h). 

1.  A  duke,  though  he  be  with  us,  in  respect  of  his  title 
of  nobility,  inferior  in  point  of  antiquity  to  many  others, 
yet  is  superior  to  all  of  them  in  rank,  his  being  the  first  title 
of  dignity  after  the  royal  family  (c).  Among  the  Saxons, 
the  Latin  name  of  dukes,  duces,  is  very  frequent,  and  sig- 
nified, as  among  the  Romans,  the  commanders  or  leaders 
of  their  armies,  whom  in  their  own  language  they  called 
hejieroga  (c/) ;  and  in  the  laws  of  Henry  I.,  as  translated 
by  Lambard,  we  find  them  called  heretocJdi.'^  But  after 
the  Norman  conquest,  though  the  kings  themselves  con- 
tinued for  many  generations  duhes  of  Normandy,  they  did 
not  honour  any  subjects  with  the  title  of  duke  till  the 
time  of  Edward  III.,  who  [[in  the  eleventh  year  of  his 
reign  created  his  son,  Edward  the  Black  Prince,  Duke  of 
Cornwall ;  and  many,  of  the  royal  family  especially,  were 
afterwards  raised  to  the  like  honour.  However,  in  the 
reign  of  Queen  Elizabeth,  a.  d.  1672(e),  the  whole  order 
became  utterly  extinct;    but  it  was  revived  about  fifty 

(6)  For  the  original  of  these  titles  the  same  root  as  tlie  German  %tx* 

on  the  continent  of  Kurope,  and  their  jogcu,  iho  antient  appellation  of  dukes 

subsequent  introduction  into  this  is-  in  that  country.     Scld.  'lit.  Hon.  2, 

land,  see  Mr.  Selden's  Titles  of  Ho-  1,  22. 
nour.  (<)  Camden's  Hritan.  til.  Ordines; 

(c)  Camden's  Brit.  lit.  Ordines.  Spelman,  Gloss.  191. 

(J)  This  is  apparently  derived  from 
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Qyears  afterwards  by  her  successor,  who  wa«  remarkably 
prodigal  of"  lionours,  iu  the  person  of  George  VilUers, 
Duke  of  Buckingham. 

2.  A  marquesSj  marchio,  is  the  next  degree  of  nobility. 
His  office  formerly]]  (for  dignity  and  office  were  at  one  time 
more  generally  in  combination  than  at  present)  Qwas  to 
guard  the  frontiers  and  limits  of  the  kingdom,  which  were 
called  the  marches,  from  the  Teutonic  word  marcke,  a 
limit ;  such  as,  in  particular,  were  the  marches  of  Wales 
and  Scotland,  while  each  continued  to  be  an  enemy** 
country.  The  persons  who  had  command  there  were  called 
lords  marchers  or  marquesses,  whose  authority^  hi  Wales 
Qwas  abolished  by  statute  27  Hen.  VIII.  c.  27,  though  the 
title  had  long  before  been  made  a  mere  ensign  of  honour, 
Robert  Vere,  Earl  of  Oxford,  being  created  Marquess  of 
Dublin  by  Richard  II.  in  the  eighth  year  of  his  reign  (/*)•]] 

3.  An  earl  is  a  title  of  nobility  so  antient  that  its  ori- 
ginal cannot  clearly  be  traced  out.  Thus  much  seems 
tolerably  certain :  that  among  the  Saxons  there  were  eorts 
and  \jealdorinen,  quasi  elder  men,  signifying  the  same  aa 
senior  or  senator  among  the  Romans,]]  and  synonymous, 
or  nearly  so,  with  eorls ;  and  that  these  ealdormen  were 
also  called  \jschiremenf  because  they  had  each  of  them  the 
civil  government  of  a  several  division  or  shire.  In  I^tin 
earls  are  called  comites  (a  title  tirst  used  in  the  empire), 
from  being  the  king's  attendants :  "  a  societate  nomen 
sumpserunt,  regis  enim  tales  sibi  associant"  (^).  After  the 
Norman  conquest  they  were  for  some  time  called  counts 
or  countees,  from  the  French ;  but  they  did  not  long  retain 
that  name  themselves,  though  their  shires  are  from  thence 
called  counties  to  this  day.  The  name  of  earls  or  comites 
is  now  become  a  mere  title,  they  having  nothing  to  do 
with  the  government  of  the  county,  which,  as  has  been 
more  than  once  observed,  is  now  entirely  devolved  on  the 
sheriff",  the  earl's  deputy,  or  vice^omes.     In  writs  and  cora- 

(  /•)  2  last.  5.  ^g)  Bracton.  1.  1,  c.  8  ;  Flet.  I  1,  c.  5. 

b2 
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[[missions,  and  other  formal  instruments,  the  king,  when  he 
mentions  any  peer  of  the  degree  of  an  earl,  usually  styles 
him  "  trusty  and  well-beloved  cousin,"  an  appellation  as 
antient  as  the  reign  of  Henry  IV.,  who,  being  either  by 
his  wife,  his  mother,  or  his  sisters,  actually  related  or 
allied  to  every  earl  then  in  the  kingdom,  artfully  and  con- 
stantly acknowledged  that  connexion  in  all  his  letters  and 
other  public  acts ;  from  whence  the  usage  has  descended 
to  his  successors,  though  the  reason  has  long  ago  failed. 

4.  The  name  of  vice-comes  or  viscount  was  afterwards 
made  use  of  as  an  arbitrary  title  of  honour,  without  any 
shadow  of  office  pertaining  to  it(7i),  by  Henry  VI.,  when, 
in  the  eighteenth  year  of  his  reign,  he  created  John  Beau- 
mont a  peer,  by  the  name  of  Viscount  Beaumont,  which 
was  the  first  instance  of  the  kind  (i). 

5.  A  barons  is  the  most  general  and  universal  title  of 
nobility ;  for^  antiently  [[every  one  of  the  peers  of  superior 
rank  had  also  a  barony  annexed  to  his  other  titles  (^).]] 
At  the  time  of  the  Conquest,  indeed,  the  temporal  nobility 
consisted  only  of  earls  and  barons,  and  by  whatever  right 
the  earls  and  the  mitred  clergy  before  that  time  might  have 
attended  the  general  council  of  the  nation,  it  clearly  ap- 
pears that  they  afterwards  sat  in  parliament  in  the  cha- 
racter of  barons  only(0.  [[But  it  hath  sometimes  hap- 
pened, that  when  an  antient  baron  hath  been  raised  to  a 
new  degree  of  peerage,  in  the  course  of  a  few  generations 
the  two  titles  have  descended  differently;  one  perhaps  to 
the  male  descendants,  the  other  to  the  heirs  general ; 
whereby  the  earldom  or  other  superior  title  hath  subsisted 
without  a  barony ;  and  there  are  also  modern  instances 
where  earls  and  viscounts  have  been  created  without  an- 
nexing a  barony  to  their  other  honours;  so  that  now  the 
rule  doth  not  hold  universally  that  all  peers  are  barons. 

(h)  The  word  vict'Comn,  however,  (t)  2  Init.  5. 

as  bet  been  juit  itatod,  is  tho  Latin  {k)  2  Inst.  5,  6. 

term  also  applied  by  law  to  the  sherifT;  (/)  Chmtian's  Blackstonc^  vol.   i. 

an  officer  of  whom  we  shall  speak  p.  398. 
hereafter. 
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QThe  original  and  antiquity  of  baronies  have  occasioned 
great  inquiries  among  our  English  antiquaries.]]  The  most 
probable  opinion  geems  to  be  that  to  which  Blackstone 
inclines,  that  the  barons  were  the  same  as  the  lords  of 
manors  or  other  estates  holding  of  the  king  in  capite  (w)  ; 
for  it  may  be  collected  from  King  John's  Magna  Car' 
ta  (n),  that  originally  all  lords  or  owners  of  estates  that 
80  held  were  called  barons,  and  Qhad  seats  in  the  great 
council  or  parliament:  till  about  the  reign  of  that  prince 
the  conflux  of  them  became  so  large  and  troublesome, 
that  the  king  was  obliged  to  divide  them,  and  summon 
only  the]]  principal  tenants,  called  the  [[greater  barons,  in 
person ;  leaving  the  small  ones  to  be  summoned  by  the 
gherifl",  and,  as  it  is  said,  to  sit  by  representation  in  another 
house,  which  gave  rise  to  the  separation  of  the  two  houses 
of  parliament  (o).  By  degrees  the  title  came  to  be  con- 
fined to  the  greater  barons  or  lords  of  parliament  only ; 
and  there  were  no  other  barons  among  the  peerage  but 
such  as  were  summoned  by  writ  in  respect  of  the  tenure 
of  their  lands  or  baronies,  till  Richard  II.  first  made  it  a 
mere  title  of  honour  by  conferring  it  on  divers  persons  by 
his  letters  patent  (p). 

Having  made  this  short  inquiry  into  the  original  of  our 
several  degrees  of  nobility,  we  shall  next  consider  the 
manner  in  which  they  may  be  created.  The  right  of  peer- 
age seems]]  (as  above  explained)  Qto  have  been  originally 
territorial ;  that  is,  annexed  to  lands,  honours,  castles, 
manors,  and  the  like,  the  proprietors  and  possessors  of 
which  were,  in  right  of  those  estates,  allowed  to  be  peers 
of  the  realm,  and  were  summoned  to  parliament  to  do  suit 
and  service  to  their  sovereign ;  and,  when  the  land  was 
alienated,  the  dignity  passed  with  it  as  appendant.  Thus 
the  bishops  still  sit  in  the  house  of  lords  in  right  of  suc- 

(nt)  Speltn.  Gloss.  Baroaia.  vol.  ii.  p.  350,  and  the  extract  from 

(n>  Vide  sup.  vol.  ii.  p.  489.  the  Great  Chaiter  there  cited  in  uotii. 

(o)  Gilb.  Hist,    of    Exch.    c.    3;  (/>)  Co.  Lilt.  9  b;  Seld.  Jan.  Angl. 

Seld.  Tit.  of  Hon.  2.  5,  21.  Vide  sup.  2,  $  66. 
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[[cession  to  certain  antient  baronies  annexed,  or  supposed 
to  be  annexed,  to  their  episcopal  lands  (q) ;  and  thus,  in 
11  Hen.  VI.,  the  possession  of  the  castle  of  Arundel  was 
adjudged  to  confer  an  earldom]]  by  tenure  [[on  its  posses- 
sor (r) ;]]  of  which  mode  of  title  to  a  peerage  there  are 
several  other  examples  on  record  (s).  [[But  afterwards, 
when  alienations  grew  to  be  frequent,  the  dignity  of  peer- 
age was  confined  to  the  lineage  of  the  party  ennobled,  and 
instead  of  territorial  became  personal.  Actual  proof  of  a 
tenure  by  barony  became  no  longer  necessary  to  constitute 
a  lord  of  parliament ;[]  and  the  alienation  of  the  territorial 
possessions  of  a  peer  had  no  longer,  except  in  the  rare 
cases  referred  to,  the  effect  of  transferring  the  peerage 
itself;  and  this  dignity  may  now  be  created  without  even 
connecting  it  nominally  with  any  particular  locality  (<), 
though  it  has  remained  usual  in  creating  a  peer  to  name 
him  baron,  earl,  or  the  like,  of  some  specified  place. 

[[Peers  are  now  created  either  by  writ  or  by  patent : 
for  those  who  claim  by  prescription  must  suppose  either  a 
writ  or  patent  made  to  their  ancestors,  though  by  length 
of  time  it  is  lost.  The  creation  by  writ  or  the  king's 
letter,  is  a  summons  to  attend  the  house  of  peers,  by  the 
style  and  title  of  that  barony,  which  the  king  is  pleased 
to  confer  :  that  by  patent  is  a  royal  grant  to  a  subject  of 
any  dignity  and  degree  of  peerage.  The  creation  by  writ  is 
the  more  antient  way  ;  but  a  man  is  not  ennobled  thereby, 
unless  he  actually  take  his  seat  in  the  house  of  lords; 
and  some  are  of  opinion  that  there  must  be  at  least  two 
writs  of  summons,  and  a  sitting  in  two  distinct  parlia- 

(q)  Vide  sup.  vol.  ii.  p.  358.  territory  of  Abergavenny  were   both 

(r)  Seld.  Tit.  of  Hon.  b.  2,  c.  9,  s.  6.  entailed  by  act  of  parliament,  so  that 

(i)  Cruise,  Dig.  vol.  iii.  p.    185.  neither  could  be  barred;  yet  that,  on 

It  ii  stated  in  the  Fourth  Repoit  of  failure  of  issue  under  the  entail,  per- 

the  Lords'  Committees  on  Peerages,  sons  in  reversion  would  bo  intillcd  :  so 

p.  338,  that  there  were  then  (in  1825)  that  there  might  be  a  question  here- 

two  dignities,  that  of  Karl  of  Arundel  after  as  to  the  incidents  of  these  peer- 

and  Uaron  of  Abergavenny,  which  had  ages,  considered  as  peerages  by  tenure. 

been  claimed  as  dignities   hy  Unure,  (()  Cruise,  Dig.  vol.  iii.  p.  219. 
but  that  the  hooour  of  Arundel  and 
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[[ments,  to  evidence  an  hereditary  barony  (u):  and  there- 
fore the  most  usual,  because  the  surest,  way  is  to  grant 
the  dignity  by  patent,  which  enures  to  a  man]]  and  his 
descendants,  [[according  to  the  limitations  thereof,  though 
he  never  himself  makes  use  of  it  (x).  Yet  it  is  frequent 
to  call  up  the  eldest  son  of  a  peer  to  the  House  of  Lords 
by  a  writ  of  summons  in  the  name  of  his  father's  barony  : 
because  in  that  case  there  is  no  danger  of  his  children's 
losing  the  nobility  in  case  he  never  takes  his  seat ;  for 
they  will  succeed  to  their  grandfather  (y).  Creation  by 
writ  has  also  one  advantage  over  that  by  patent :  for  a 
person  created  by  writ  holds  the  dignity  to  him  and]]  the 
heirs  general  (that  is,  male  and  female  (z))  of  his  body 
[[without  any  words  to  that  purport  in  the  writ  (ci);  but  in 
letters  patent  there  must  be  words  to  direct  the  inheritance, 
else  the  dignity  enures  only  to  the  grantee  for  life  (b).  For 
a  man  or  woman  may  be  created  noble  for  their  own  lives, 
and  the  dignity  not  descend  to  their  heirs  at  all.]]  A 
peerage,  however,  is  usually  conferred  by  the  letters  patent, 
on  the  grantee  and  the  heirs  male  of  his  body  (c) ;  though 
it  may  be  on  the  grantee  and  the  heirs  female  of  his  body, 
or  on  him  and  the  heirs  general  of  his  body  ;  or  it  may  be 
made  to  descend  to  some  particular  heirs,  as  where  it  is 

(u)  Wliitelocke  of  Pari.  ch.  114.  Devon  Peerage  ease.  5  Bligh,  N.  8. 

(i)  Co.  Litt.  16  b.  313  ;  Lord  Coke  (Co.  Litu9. 16).  and 

(y)  Where  the  father's  baronj  is  after  him  Blackstooe  (voL  L  p.  401). 

limited  by  patent  to  liira  and  the  heirs  sajs  "  to  him  and  his  luir$ ;"  but  this 

male  of  his  body,  and  his  eldest  son  is  must  be  understood  heirs  of  the  body  ; 

called  up  to  the  House  of  Lords  by  for  it  is  clear  with  respect  to  digniliM 

writ  with  the  title  of  this  barony,  the  created  without  words  of  express  IkatU 

writ  in  this  case  will  not  create  a  fee  ation.  that  they  are  not  desceodible  to 

or  a  general  estate  tail,  so  as  to  make  a  the  heirs  collateral, 

female  capable  of  inheriting  the  title.  (a)  The  mode  of  descent,  however, 

but  upon  the  death  of  the  father  the  may  by  express  words  in  the  writ  of 

two  titles  unite,  or  become  one  and  summons  be  confined  to  males ;  Cm. 

the  same.     Case  of  the  claim  of  the  Dig.  vol.  iii.  p.  205. 

barony  of  Sidney  of  Penshurst  disal-  (6)  Co.  Litt.  9,  16. 

lowed.    Dim.  Proe.  17  June,  1782.—  (c)  Cru.  Dig.  vol.  iii.  p.  218,  245  ; 

Chiistian's  Blackstone.  Devon  Peerage  case,  ubi  sup. 
I    (x)  Cruise,  Dig.  vol.  iii.  p.  223 ; 


8      BK.  IV.  OF  PUBLIC  RIGHTS. — PT.  I.    CIVIL  GOVERNMENT. 

limited  to  \ji  man,  and  the  heirs  male  of  his  body  by 
Elizabeth,  his  present  lady,  and  not  to  such  heirs  by  any 
former  or  future  wife.]]  It  may  also  be  limited  to  the 
grantee  and  his  heirs  collateral  as  well  as  lineal ;  and  if  a 
peerage  be  granted  to  a  man  "  and  his  heirs  male"  it  will 
descend,  in  default  of  heirs  male  to  his  body,  to  his  heirs 
male  collateral  (d ).  The  right  of  primogeniture  takes  place 
between  males  in  the  descent  of  dignities  (e) ;  but  it  is 
otherwise  as  to  females  :  for  if  a  man  holds  a  peerage  to 
him  and  the  heirs  of  his  body,  and  dies,  leaving  only 
daughters,  the  dignity  is  in  suspense  or  abeyance  (as  we 
had  occasion  to  remark  in  a  former  part  of  this  work)(/), 
and  the  sovereign  may  bestow  it  on  which  of  them  he 
pleases. 

[[Let  us  next  take  a  view  of  a  few  of  the  principal  inci- 
dents attending  the  nobility,  exclusive  of  their  capacity  as 
members  of  parliament,  and  as  hereditary  counsellors  of 
the  crown  ;  both  of  which  we  have  before  considered. 
And  first  we  must  observe,  that  in  cases]]  of  treason  and 
other  felony  []a  nobleman  shall  be  tried  by  his  peers. 
The  great  are  always  obnoxious  to  popular  envy :  were 
they  to  be  judged  by  the  people,  they  might  be  in  danger 
from  the  prejudice  of  their  judges;  and  would,  moreover, 
be  deprived  of  the  privilege  of  the  meanest  subjects,  that 
of  being  tried  by  their  equals,  which  is  secured  to  all  the 
realm  by  magna  carta ,  c.  29.]]  In  mere  misdemeanors, 
however,  such  as  libel,  perjury,  or  conspiracy,  this  rule  is 
not  observed,  and  a  peer  is  tried  (like  a  commoner)  by 
jury.  And  pt  is  said,  that  this  rule  does  not  extend  to 
bishops ;  who,  though  they  are  lords  of  parliament,  and 
sit  there  by  virtue  of  their  baronies,  which  they  hold  jure 
ecclesite,  yet  are  not  ennobled  in  blood,  and  consequently 
not  peers  with  the  nobility  ( (/).  As  to  peeresses,  there  was 
no  precedent  for  their  trial  when  accused  of  treason  or 
felony,  till  after  Eleanor  Duchess  of  Gloucester,  wife  to 

(d  )  Devon  Peerage  case,  ubi  sup.  (f  )  Vide  sup.  vol.  i.  p.  373. 

(e)  Cru.  Dig.  vol.  iii.p.  244.  U)  3  Inst.  30,  31. 
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\\he  lord  protector,  was  accused  of  treason,  and  found 
guilty  of  witchcraft,  in  an  ecclesiastical  synod,  through  the 
intrigues  of  Cardinal  Beaufort.  This  very  extraordinary 
trial  gave  occasion  to  a  special  statute,  20  Hen.  VI.  c.  9, 
which  declares  (A)  the  law  to  be,  that  peeresses,  either  in 
their  own  right  or  by  marriage,  shall  be  tried  before  the 
same  judicature  as  other  peers  of  the  realm.  If  ft  womfto, 
noble  in  her  own  right,  marries  a  commoner,  she  still  re- 
mains noble,  and  shall  be  tried  by  her  peers,]]  but  com- 
municates no  rank  to  her  husband  (»)•  Qlf  th*  be  only 
noble  by  marriage,  then,  by  a  second  mmrnftge  with  a 
commoner,  she  loses  her  dignity  ;  for  as  by  marriage  it  is 
gained,  by  marriage  it  is  also  lost  (A).  Yet  if  a  docheM 
dowager  marries  a  baron,  she  continues  a  duchess  still ; 
for  all  the  nobility  are  pareSf  and  therefore  it  is  no  degra- 
dation (/).]]  And  by  courtesy,  or  the  usage  of  society,  all 
peeresses,  though  married  to  commoners,  are  ordinarily 
addressed  by  their  former  title.  QA  peer,  or  pe^rcM,  either 
in  her  own  right  or  by  marriage,  cannot  be  arrested  in 
civil  cases  (m)  ;3  but  they  have  no  exemption  from  arrest,  in 
cases  of  treason,  felony,  or  actual  breach  of  the  peace  (»). 
QTIiey  have  also  many  peculiar  privileges  annexed  to  their 

(A)  Isabel  Couotes*  of  Rutland'*  (■)  Fiock.  1.356;  I  Veatr.  298. 

cate.  Moor,  769  ;  2  Idsi.  50  ;  ibid.  6  (h)  4  Inst.  24  ;  3  WUs.  159 ;  11 

Rep.  53;  Staundf.  P.  C.  152.  Harg.  St.  Tr.  305.      TW  privilt(« 

(i)  Harg.  Co.  Litt.  326  b;  29  b.  called  btntjit  «/  citric  (yriwiiifimm 

n.  (1).  eUricalt),  by  whicb  all  clerks  in  orden 

{k)  Dypr,  79;  Co.  LiU.  16.  were  discharged  from  maoy  kiads  of 

(<)  Co.  Liu.  16  b;  2  lost.  50.  capital  (eioniet.  and  which  was  after- 
Mr.  llargrave,  in  a  note  on  the  pas-  waids  ectraded  to  Uywen  in  general, 
sage  in  Co.  Litt.  observes  that  it  is  only  on  condition  of  their  being  burnt 
laid  down  in  Ow.  8'2,  and  Bend.  37.  in  the  hand,  fined,  or  whipped,  was 
S.  C.  that  she  takes  in  such  case  the  extended  to  peers,  free  from  such  con- 
digaity  of  the  second  husband;  and  dition ;  but  it  is  now  abolished  alto- 
Alr.  Cruise  stales,  that,  at  the  corona-  getber  by  7  £c  8  Geo.  4,  c.  28  ;  and 
tion  of  king  George  lU.  the  Duchess  transpoitation,  impiisonment.  cr  (in 
Dowager  of  Leeds,  then  the  wife  of  the  case  of  males)  whipping,  imposed 
Lord  I'ortmore,  claimed  to  walk  as  a  on  all  persons  committing  otlences 
Duchess  ;  but  it  was  refused  ;  Cruise,  formerly'  clergyable. 
Dig.  vol.  iii.  p.  220. 
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[^peerage  in  the  course  of  judicial  proceedings.  A  peer, 
sitting  in  judgment,  gives  not  his  verdict  upon  oath,  like 
an  ordinary  juryman,  but  upon  his  honour  (o) ;  he  answers 
also  to  bills  in  chancery  upon  his  honour,  and  not  upon 
his  oath  {p) ;  but,  when  he  is  examined  as  a  witness  either 
in  civil  or  criminal  cases,  he  must  be  sworn  {q) :  for  the 
respect  which  the  law  shows  tO  the  honour  of  a  peer  does 
not  extend  so  far  as  to  overturn  a  settled  maxim,  that  in 
judicio  non  creditur  nisi  juratis{r).  The  honour  of  peers 
is,  however,  so  highly  tendered  by  the  law,  that  it  is  much 
more  penal  to  spread  false  reports  of  them  and  certain 
other  great  officers  of  the  realm,  than  of  other  men  : 
scandal  against  them  being  called  by  the  peculiar  name 
of  scandalum  magnatum,  and  subjected  to  peculiar  punish- 
ments by  divers  antient  statutes  (s).^  With  respect  to 
the  dignity  and  privileges  of  peerage  here  mentioned,  it  is 
lastly  to  be  observed,  that  they  are  not  extended  by  the 
law  to  foreign  peers,  who  are  in  this  country  no  more 
than  commoners ;  but  that  they  belong,  since  the  Scottish 
and  Irish  unions,  to  all  peers  of  Scotland  and  Ireland, 
with  the  exception  of  such  Irish  peers  only  as  are  men- 
bers  of  the  house  of  commons  {t). 

[|A  peer  cannot^  surrender  or  Qose  his  nobility,  but 
by  death  or  attainder ;  though  there  was  an  instance  in 
the  reign  of  Edward  IV.  of  the  degradation  of  George 
Neville,  Duke  of  Bedford,  by  act  of  parliament  (m),  on  ac- 
count of  his  poverty,  which  rendered  him  unable  to  sup- 
port his  dignity  (x).     But  this  is  a  singular  instance,  which 

(o)  2  Inst.  49.  (r)  Earl    of  Lincoln's   case,  Cro. 

(p)  1  \\  Wms.  146.  Car.  64. 

(9)  Mecrs  v.  Lord  Stourton,  Salk.  (s)  3  Kdw.  1,   c.  34 ;  2  Ric.  2,  st. 
512.     If  he  is  examined  as  a  witness  1,  c.  5 ;  12  Ric.  2,  c.  1 1. 
in  the  high  court  of  parliamont,  he  (()  39  &  40  Geo.  3,  c.  67. 
must  be  sworn.     The  Hishop  of  Ox-  (u)  4  Inst.  355. 
ford  was  sworn  in  the  impeachment  of  (j)  The  preamble  to  tiie  act  is  re- 
Lord    Maccletfield,  and  Lord  iMans-  markable:  "  Forasmuch  as  oftentimes 
field  (then  Lord  Stormont)  in  that  of  "  it  is  pccn,   that  when  any    lord   is 
Mr.    Hastings. — Christian's     Black-  "  called  lo  higii  estate,  and  luth  no 
iloDC,  vol.  i.  p.  40L  "  coiu'tMticnl  livelyhcod  to  support  the 
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[[serves  at  the  same  time,  by  having  happened,  to  show  the 
power  of  parliament ;  and,  by  having  happened  but  once, 
to  show  how  tender  the  parliament  hath  been  in  exerting 
so  high  a  power.  It  hath  been  said  indeed  (y),  that  if  a 
baron  wastes  his  estate,  so  that  he  is  not  able  to  support 
the  degree,  the  king  may  degrade  him  ;  but  it  is  expressly 
held  by  later  authorities  (r),  that  a  peer  cannot  be  de- 
graded but  by  act  of  parliament. 

The   commonalty,   like  the  nobility,  are  divided   into 
several  degrees;  but,   as  the  lords,  though  different  in 
rank,  yet  all  of  them  are  peers  in  respect  of  their  nol>  " 
so]]  in  the  same  sense  Qhe  commoners,  though  sone 
greatly  superior  to  others,  yet  all  are  in  law  peers,  in  re- 
spect of  their  want  of  nobility  (a). 

The  first  name  of  dignity,  next  beneath  a  peer,  was 
autiently  that  of  vidames,  vice-domini,  vavasorn,  or  vai~ 
vasors(b):  who  are  mentioned  by  our  antient  lawyers  (c) 
as  inri  magna  dignitatis  ;  and  Sir  Edward  Coke  (r/)  speaks 
highly  of  them.  Yet  they  are  now  quite  obsolete ;  and 
our  legal  antiquaries  are  not  agreed  upon  even  their  ori- 
ginal or  antient  office. 

Now  therefore  the  first  personal  dignity,  after  the  no- 
bility, is  a  knight  of  the  order  of  St.  George,  or  of  the 
Garter;  first  instituted  by  Edward  III.  a.d.  1344(*).  Next 
(but  not  till  after  certain  official  dignities,  as  privy  coun- 
cillors, the  chancellors  of  the  exchequer  and  duchy  of  Lan- 
caster, the  chief  justice  of  the  King's  Bench,  the  master  of 
the  rolls,]]  the  vice-chancellors,  [[and  the  other  English 
judges,)  follows  a  knight  banner et ;  who  indeed  by  statutes 

"  same  dignity,  it  iaduceth  great  po-  (t)  Earl  of  Sbrewsbwry'a  caae,  12 

"  verty   and  indigeDce,   and  causeth  Rep.  107  ;  1*2  Mod.  56. 

"  ofteDtimes    great     extortion,     em-  (a)  2  Inst.  29. 

"  bracery,    aod    maintenance   to  be  (ft)  Caiuden,  Britan.  tit  Ordioea. ' 

"  had  i  to   the    great   trouble   of  all  (c)  Bractoo,  1.  I.e.  8. 

"  such    countries  where  such  estate  (d)  2  Inst.  667. 

"  shall  happen  to  be  ;  therefoie,"  &c.  (e)  Seld.  Tit.  of  Hon.b.  2,  c.  5,  40, 

Ibid.  41. 
(y)  Moor.  768. 
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[[•5 Ric.  II.  St.  2,  c.  4,  and  14  Ric.  II.  c.  II,  is  ranked  next 
after  barons :  and  his  precedence  before  the  younger  sons 
of  viscounts  was  confirmed  to  him  by  order  of  King  Jamesl., 
in  the  tenth  year  of  his  reign  (/).  But,  in  order  to  entitle 
himself  to  this  rank,  he  must  have  been  created  by  the  king 
in  person,  in  the  field,  under  the  royal  banners,  in  time  of 
open  war  (^).  Else  he  ranks  after  baronets,  who  are  the 
next  order  ;  which  title  is  a  dignity  of  inheritance,  created 
by  letters  patent,  and  usually  descendible  to  the  issue  male. 
It  was  first  instituted  by  King  James  I.  a.  d.  1611,  in 
order  to  raise  a  competent  sum  for  the  reduction  of  the 
province  of  Ulster  in  Ireland  (h) ;  for  which  reason  all 
baronets  have  the  arms  of  Ulster  superadded  to  their 
family  coat  (i).  Next  follow  knights  of  the  bath  ;  an 
order  instituted  by  King  Henry  IV.,  and  revived  by  King 
George  I.  They  are  so  called  from  the  ceremony  of  bath- 
ing the  night  before  their  creation.  The  last  of  these  in- 
ferior nobility  are  knights  bachelors  {k) -,  the  most  antient, 
though  the  lowest,  order  of  knighthood  amongst  us ;  for 
we  have  an  instance  (0  of  King  Alfred's  conferring  this 
order  on  his  son  Athelstan.  The  custom  of  the  antient 
Germans  was  to  give  their  young  men  a  shield  and  a  lance 
in  the  great  council :  this  was  equivalent  to  the  toga  virilis 
of  the  Romans  :  before  this  they  were  not  permitted  to 
bear  arms,  but  were  accounted  as  part  of  the  father's  house- 

(/)  Seld.  Tit.  of  Hon.  2,  11,3.  word  haccalattreus. — Ducange,  Bac. 

(g)  4  Inst.  6.  The  lowest  graduates  in  the  univer- 

(A)  One    hundred   gentlemen    ad-  sities  are  styled  bachelors,  and  were, 

vanced   each  one   thousand   pounds;  till  lately,  addressed   with  sir   before 

for  which  this  title  was  conferred  upon  their  surname;  as  in   Latin  they  are 

them.     2  Hap.    185,  fo, —  Christian's  still  called  dumini.     It   is  somewhat 

Blackstone,  vol.  i.  p.  403.  remarkable,   that    whilst    this  feudal 

(j)  'I'he  arms  of  Ulster  are,  a  hand  woid  has   long    been  appropriated  to 

gulei,  or  a  bloody  hand  in  n  field  ar-  single   men,    another  feudal  term   of 

gtnt, — Christian's  lilackstonc,  ibid.  higher  dignity,  viz.  baron,  should  in 

(k)  'Ihe  most  probable   derivation  legal   language,   be   applied  to  those 

of  the  word  bachelor  is  from  has  and  who  are  married. — Christian's  IMuck- 

ehevalier,    an    inferior    knight;    and  stone,  ibid. 
thence    latinized    iulo   the   buibarous  (,/)  Will.  IMulnisb.  lib.  2. 
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[[hold  ;  after  it,  as  part  of  the  community  (m).  Hence  some 
derive  the  usage  of  knighting,  which  has  prevailed  uU  over 
the  western  world,  since  its  reduction  by  colonies  from 
those  northern  heroes.  Knights  are  called  in  Latin  equites 
aurati :  aurati,  from  the  gilt  spurs  they  w  ore ;  and  equites^ 
because  they  always  served  on  horseback  :  for  it  is  obser- 
vable («)  that  almost  all  nations  call  their  knights  by  some 
appellation  derived  from  a  horse  (o).  They  are  also  called 
in  our  law  milites,  because  they  formed  a  part  of  the  royal 
army,  in  virtue  of  their  feodal  tenures ;  one  condition  of 
which  was,  that  every  one  who  held  a  knight's  fee  imme- 
diately under  the  crown,  which  in  Edward  the  Second's 
time  {p)  amounted  to  20/.  per  annumf  was  obliged  to  be 
knighted,  and  attend  the  king  in  his  wars,  or  fine  for  his 
non-compliance.  The  exertion  of  this  prerogative  as  an 
expedient  to  raise  money  in  the  reign  of  Charles  I.,  gave 
great  oH'ence,  though  warranted  by  law,  and  the  recent 
example  of  Queen  Elizabeth ;  but  it  was  by  the  statute 
16  Car.  I.  c.  16,  abolished;  and  this  kind  of  knighthood 
has  since  that  time  fallen  into  great  disregard. 

These,  Sir  Edward  Coke  says  (7),  are  all  the  names  of 
dignity  in  this  kingdom,  esquires  and  gentlemen  being 
only  names  of  worship.     But  before  these  last  (r),  the 

(m)  Tac.  de  Morib.  Germ.  13.  lowing  table,  io  which  those  nuuked  * 

(n)  Camd.  ibtd.  \   Co.  Lilt.  74.  are  eotiiled  to  the  rank  here  allotted 

(o)   It   does   not  appear   that    the  them,  by  statute  31  Hen.  8,  c.  10; 

English   word  knight  has  any  refer-  marked    t.   by  statute    1    W.    &    M. 

ence  to  a  hor&e;  for  knight,  or  cnihr  r.  21  ;  marked  |,  by  letters  patent  9, 

in  the  Saxon,  signified  ptur,  iervut,  or  10,  &  14  Jac.  1,  which  see  in  Seld. 

attendant ;    2  Seld.  Tit.  (Ion.  c.  S,  s.  Tit  of  Hon.  ii.  5,  46,  and  ii.  11,  3  ; 

33. —Christian's   Blackstone,   vol.    i.  marked  Xt  hy  antient  usage  and  es- 

p.  464.  tablished    custom  ;    for    which    see, 

(p)   Stat,  de   Milit.,    1   Ed.  2 ;    2  among    others,   Camden's   Britannia, 

Inst.  594.  Tit.  Ordines  ;    MUles's  Catalogue  of 

(9)2  Inst.  667.  Honour,  edit.  1610;    and  Chamber, 

(r)  The    rules  of    precedence    in  layoe's  Present  State  of  England,  b« 

England  may  be  reduced  to  the  fol-  3,  ch.  3. 

TABLE  OF  PRECEDENCE. 

•  The   king's    children    and    grind-       •  The  king's  uncles 

children.  • nephews. 

• brethren.  •  Archbishop  of  Canterbury. 
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[^heralds  rank  all  colonels,  Serjeants  at  law,  and  doctors  in 
the  three  learned  professions. 


•  LordChancellororKeeper, ifabaron. 

•  Archbishop  of  York. 

•  Lord  Treasurer,  ^ 

•  Lord  President  of  the      f 

„        .,  >if  barons. 

Council,  £ 

•  Lord  Privy  Seal,  J 

•  Lord  Great  Chamberlain. 

But  see  private  stat. 
1  Geo.  1,0.  3. 

•  Lord  Higli  Constable, 

•  Lord  Marshal, 

•  Lord  Admiral, 

•  Lord  Steward  of  the  House- 

hold, 

•  Lord    Chamberlain    of  the 

Household, 

•  Dukes. 

•  Marquesses. 

t  Dukes'  eldest  sons. 

•  Earls. 

t  Marquesses'  eldest  sons. 
X  Dukes'  younger  sons. 

•  Viscounts. 

t  Earls'  eldest  sons. 

t  Marquesses'  younger  sons. 

•  Secretary  of  State,  if  a  bishop. 

•  The  Bishop  of  London. 
• Durham. 

• Winchester. 

•  Bishops. 

•  Secretary  of  Slate,  if  a  baron. 

•  Barons. 

+  Speaker  of  the  House  of  Commons, 
f  Lords  Commissioners  of  the  Great 

Seal. 
X  Viscounts'  eldest  sons. 
X  Earlt'  younger  sons. 
X  Barons'  eldest  sons. 
II  Knights  of  the  Garter. 
II  Pfivy  Councillors. 


II  Chancellor  of  the  Exchequer. 

II  Chancellor  of  the  Duchy. 

II  Chief  Justice  of  the  King's  Bench. 

11  Master  of  the  Rolls. 

II  Chief  Justice  of  the  Common  Pleas. 

II  Chief  Baron  of  the  Exchequer. 

The  three  Vice  Chancellors*. 

II  Judges  and  Barons  of  the  Coif. 

Judges   of  the   Court  of  Review  in 

Bankruptcy  t- 
II  Knights  Bannerets,  royal. 
II  Viscounts'  younger  sons. 
II  Barons'  younger  sons. 
II  Baronets. 
II  Knights  Bannerets. 

I  Knights  of  the  Bath. 
X  Knights  Bachelors. 

II  Baronets'  eldest  sons. 
II  Knights'  eldest  sons. 

II  Baronets'  younger  sons. 

II  Knights'  younger  sons. 

X  Colonels. 

X  Serjeants-at-law. 

X  Doctors. 

X  Esquires. 

X  Gentlemen. 

X  Yeomen. 

X  Tradesmen. 

t  Artificers. 

X  Labourers. 

N.B.  Married  women  and  widows 
are  entitled  lo  the  same  rank  among 
each  other  as  their  husbands  would 
respectively  have  borne  between  them- 
selves, except  such  rank  is  merely 
professional  or  official ;  and  unmar- 
ried women  to  the  same  rank  as  their 
eldest  brothers  would  bear  among  men 
during  the  lives  of  their  fathers. 


•  53  Geo.  3,  c.  24;  6  Vict.  c.  6, 8.25.       t  5  6c  6  Vict.  c.  122,  s.  65. 
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[[Esquires  and  gentlemen  are  confounded  together  by 
Sir  Edward  Coke,  who  observes  («),  that  every  esquire  is  a 
gentleman,  and  a  gentleman  is  defined  to  be  one  tpti  arma 
gerit,  who  bears  coat  armour,  the  grant  of  which  adds 
gentility  to  a  man's  family  :  in  like  manner  as  civil  nobi- 
lity, among  the  Romans,  was  founded  in  the  jus  imagiuum, 
or  having  the  image  of  one  ancestor  at  least,  who  had 
borne  some  curule  office.  It  is  indeed  a  matter  somewhat 
unsettled  what  constitutes  the  distinction,  or  who  is  a  real 
esquire ;  for  it  is  not  an  estate,  however  large,  tba'         '    - 

this  rank  upon  its  owner.     Camden,  who  was  h :    i 

herald,  distinguishes  them  the  most  accurately;  and  he 
reckons  up  four  sorts  of  them  (/):  1.  The  eldest  sons  of 
knights,  and  their  eldest  sons,  in  perpetual  succession  (u) ; 

2.  Tlie  elder  sous  of  younger  sons  of  peers,  and  their 
eldest  sons  in  like  perpetual  succession  ;  both  which  species 
of  esquires  Sir  Henry  Spelman  entitles  armigeri  natalitii  (x). 

3.  Esquires  created  by  the  king's  letters  patent,  or  other 
investiture  (y) ;  and  their  eldest  sons.  4.  Esquires  by  virtue 
of  their  offices ;  as  justices  of  the  peace,  and  others  who 
bear  any  office  of  trust  under  the  crown,]]  and  are  named 
esquires  by  the  king  in  their  commission  or  appoint- 
ment (2).  QTo  these,  however,  may  be  added]]  bairis- 
ters-at-law  (a)  and  Qhe  esquires  of  knights  of  the  bath, 
each  of  whom  constitutes  three  at  his  installation ;  and 
all  foreign  peers ;  for  not  only  these,  but  the  eldest  sons 
of  peers  of  Great  Britain,  though  frequently  titular 
lords,  are  only  esquires  in  the  law,  and  must  be  so 
named  in  all   legal   proceedings  (J).      As   for  gentlemen^ 

(i)  2  last.  668.  he  was  created  Kutifir  to  Edward  III. 

(t)  Ibid.  Scutifer  is  the  same  as  armiger;  and 

(it)  Ibid.  667.  our  word  esquire  is  derived  from  teu- 

(r)  Gloss.  43.  turn,  or  the  French  etcu,  a  shield. — 

(v)  'this  cieatioD  has  long    beea  Christian's  Blackstooe,  vol.  i.  p.  406. 

disused.     Esquires  thus  created  were  (s)  See  Talbot  r.  Eagle,  I  Taunt. 

invested  calcaribui  argentatii,  to  dis-  510. 

tinguish  them  from  the  equitet  aurati.  (a)  R.  v.  Brough,  Esq.  I  WiU.244. 

In  the  life  of  Chaucei,  we  are  told  that  (6)  3  In&l.  30 ;  2  lost  667. 
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[^says  Sir  Thomas  Smith  (c),  they  be  made  good  cheap  in 
this  kingdom ;  for  whosoever  studieth  the  law^s  of  the 
realm,  who  studieth  in  the  universities,  who  professeth  the 
liberal  sciences,  and,  to  be  short,  who  can  live  idly,  and 
without  manual  labour,  and  will  bear  the  port,  charge,  and 
countenance  of  a  gentleman,  he  shall  be  called  master,  and 
shall  be  taken  for  a  gentleman  (d).  A  yeoman  is  he  that  hath 
free  land  of  forty  shillings  by  the  year ;  who  was  antiently 
thereby  qualified  to  serve  on  juries,  vote  for  knights  of  the 
shire,  and  do  any  other  act,  where  the  law  requires  one 
that  is  probus  et  legalis  homo  (e). 

The  rest  of  the  commonalty  are  tradesm.en,  artificers, 
and  labourers  ;  who,  as  well  as  all  others,  must  in  pursu- 
ance of  the  statute  1  Hen.  V.  c.  5,  be  styled  by  the  name 
and  addition  of  their  estate,  degree,  or  mystery,  and  the 
place  to  which  they  belong,  or  where  they  have  been  con- 
versant, in  all  indictments  ;  in  order,  as  it  should  seem,  to 
prevent  any  clandestine  or  mistaken  outlawry,  by  reducing 
to  a  specific  certainty  the  person  who  is  the  object  of  its 
process.]] 

(c)  Commonw.  of  Eng.  b.  1,  c.  20.      son  is  as  great  a  genlleman  as   the 

(d)  The  eldest  son  has  no  prior  eldest."  Sect.  2 10. — Christian's  Black- 
claim  to  the  degree  of  gentleman ;  for      stone,  vol.  i.  p.  406. 

it  is  the  text  of  Littleton,  that  "  every  (e)  2  Inst.  668. 
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CHAPTER  X. 

OF  MAGISTUATES  AND  OTHER  PUBLIC  OFFICERS. 


[[In  a  former  chapter  of  these  Coomientaries,  we  distin- 
guished magistrates  into  two  kinds  ~  supreme,  or  those  in 
whom  the  sovereign  power  of  the  state  resides,  and  subor- 
dinate, or  those  who  act  in  an  inferior  secondary  8phere(a). 
We  have  hitherto  considered  the  former  kind  only;  namely, 
the  supreme  legislative  power  or  parliament,  and  the  su- 
preme executive  power,  which  is  the  sovereign  ;  and  arc 
now  to  proceed  to  inquire  into  the  rights  and  duties  of  the 
principal  subordinate  magistrates. 

And  herein  we  are  not  to  investigate  the  powers  and 
duties  of  her  majesty's  great  officers  of  state,  the  principal 
secretaries,  or  the  like,  because  they  are  not  in  that  capa- 
city in  any  considerable  degree  the  objectsof  our  laws,  nor 
have  any  very  large  share  of  magistracy  conferred  upon 
them,  though  the  principal  secretaries  of  state  are  allowed 
the  power  of  commitment  in  order  to  bring  to  trial]]  persons 
accused  of  treason,  or  other  crime  against  the  state  (6), 
and  have,  by  several  modern  provisions  of  the  statute  law, 
been  intrusted  with  certain  other  miscellaneous  functions 
connected  with  the  administration  of  justice,  and  the  social 
economy  of  the  realm  (c).  [[Neither  is  this  the  occasion  to 
treat  of  the  office  and  authority  of  the  lord  chancellor,  or 
the  other  judges  of  the  superior  courts,  because  they  will 
find  a  more  proper  place  in  a  subsequent  part  of  these 
Commentaries.  Nor  is  it  necessary  to  enter  into  any  mi- 
nute disquisition  with  regard  to  the  rights  and  dignities  of 
mayors  and  aldermen,  or  other  magistrates  of  particular 

(a)  Vide  sup.  vol.  ii.  p.  347.  (e)  See  particulaily  5  i  6  Will. 4. 

(fe)  Com.  Dig.  Oflicer.  E.  8 ;  Eniick  c.  38  ;  6  &  7  Vict.  c.  34,  ss.  5, 7,  &c. 
V.  Carrington,  2  Wils.  275. 

VOL.  111.  C. 
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[[corporations,  because  these  are  merely  private  and  muni- 
cipal rights,  and  confined  to  the  particular  franchise.  But 
the  magistrates  and  officers  whose  rights  and  duties  it  will 
be  proper  in  this  chapter  to  consider,  are  such  as  are 
generally  in  use,  and  have  a  jurisdiction  and  authority 
dispersed  throughout  the  kingdom,]]  which  are  principally 
sheriffs,  coroners,  justices  of  the  peace,  and  constables. 

But  before  we  enter  upon  this  disquisition  into  par- 
ticular officers,  we  shall  avail  ourselves  of  this  opportunity 
of  making  a  few  remarks  in  this  place  on  the  nature  of 
offices  in  general. 

Offices  are  a  species  of  incorporeal  hereditaments  {d), 
and  were  enumerated  as  such  in  a  former  part  of  this 
work.  They  have  been  defined  as  consisting  in  the  right 
to  exercise  a  public  or  private  employment  (e).  But  we 
here  use  the  word  in  its  more  limited  and  usual  sense,  com- 
prising employments  only  of  a  public  nature  — such  as 
entitle  a  man  to  act  in  the  affairs  of  others,  without  their 
appointment  or  permission  (/).  The  right  of  nomination 
to  an  antient  office  belongs,  in  most  cases,  to  the  crown, 
in  some  to  a  subject;  and  new  offices  may  be  created  by 
the  crown ;  but  not  such  as  are  contrary  to  the  constitution, 
or  prejudicial  to  the  public  {g).  In  some  instances  they 
are  granted  for  life,  in  others  during  pleasure  only  j  and 
in  the  case  of  particular  offices,  where  no  inconvenience 
can  arise  to  the  public  from  such  a  mode  of  limitation, 
they  may  be  granted  to  a  man  and  his  heirs,  or  to  one 
man  for  life,  remainder  over  to  another,  or  for  a  term 
of  years ;  or  if  they  relate  to  lands  or  houses,  they  are 
capable  of  being  entailed  (/().  They  may  be  distinguished 
into  offices  of  trust  (con)prising  those  which  are  judicial), 
and  offices  merely  ministerial.  The  former  cannot  in 
general  be  performed  by  deputy,  the  latter  usually  may  (i). 

((/)  But  they  seem  not  to  bo  Une-  (h)  Co.  Lilt.  20  a. 

mentt,  unless  they  concern  the  realty.  (i)  Com.  Dig.  Officer,  D. ;  R.  v. 

Co.  Lilt.  20  a.  Ferrand,  3  B.  &  Aid.  260  ;    II.  v. 

(e)  2  Bl.  Com.  36.  GravescnJ,  2  B.   &  C.  602  j    U.  v. 

(J)  See  II.  V.  Murnell,  Carlh.  478.  Roberts,  3  A.  &  E.  771. 

(g)  Bac.  Ab.  UlKccs,  B. 
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It  is  also  a  general  rule  with  respect  to  a  judicial  office, 
that  it  cannot  be  granted  in  rever8ion(/);  because,  though 
the  grantee  may  be  able  to  execute  it  at  the  time  of  the 
grant,  yet  before  the  office  falls,  he  may  become  insuffi- 
cient; but  ministerial  offices,  being  capable  of  performance 
by  deputy,  may  be  so  granted  (k). 

By  the  5  &  6  Ed.  VI.  c.  16,  no  judicial  office,  or  other 
office  of  trust  (with  some  few  exceptions)  can  be  sold, 
under  pain  of  disability  to  dis|>ose  of  or  hold  the  same. 
For  the  law  presumes  that  he  who  buys  an  office,  will,  by 
bribery,  extortion,  or  other  unlawful  means,  make  his 
purchase  good,  to  the  manifest  detriment  of  the  public. 
And  by  49  Geo.  III.  c.  126,  it  is  made  highly  penal  to 
buy,  sell,  or  negociate  for  the  sale  or  purchase  of  any  such 
office,  or  of  any  other  of  the  public  appointments  in  that 
act  specified. 

Where  the  right  of  conferring  an  office  is  in  the  crown, 
the  appointment  is  usually  made  by  letters  patent ;  where 
in  a  subject,  it  should  regularly  be  made  by  an  instrument 
under  his  seal  (/) ;  and,  to  render  the  appointment  com- 
plete, the  party  should  be  in  general  sworn  in,  an  oath 
being  usually  taken  for  the  due  execution  of  the  duties  (w); 
in  addition  to  which,  oaths  are  prescribed  by  various  acts 
of  parliament  as  a  qualification  for  holding  office.  For 
by  1  Geo.  I.  st.  2,  c.  13,  (amended  by  2  Geo.  II.  c.  31,  and 
9  Geo.  II.  c.  26,)  all  persons  admitted  to  any  office,  civil, 
naval  or  military  (n),  (with  the  exception  of  some  few  of  an 
inferior  kind,)  are  bound,  at  the  peril  of  incurring  loss  of 
the  appointment,  and  other  disabilities  and  forfeitures,  to 
take  and  subscribe,  within  six  calendar  months  after  their 
preferment,  the  oaths  of  allegiance,  supremacy,  and  abju- 

(j)  Co.  Litt.  3  b  ;  Com.  Dig.  Of<  ekurehicardent  and  tidetmen  (hall,  in 

ficer,  B.  14.  lieu  of  an  oath,  make  and  subscribe 

(k)  Com.  Dig.  Officer.  B.   13^   11  a  declaraiion,  that  they  will  faithrully 

Rep.  4.  and   diligently  perform  the  duties  of 

(<)  Bac.  Ab.  Officer,  E.  L.  the  office  ;  and  shall  take  no  oath  od 

(m)  See  Rex  v.  Kobeits,  3  Ad.  &  quitting  office. 
E1.771.    By5&6\ViU.4,c.62.s.9,  (h)  See  57  Geo.  3, c.  92. 

C2 
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ration  (o),  and,  by  9  Geo.  IV.  c.  17,  they  are  also  to  sub- 
scribe the  declaration  prescribed  by  that  act,  in  lieu  of  the 
sacramental  test  {p).  In  the  case  indeed  of  offices  of  trust 
in  corporate  towns,  it  is  required  {q)  that  the  oaths  of 
allegiance  and  supremacy  shall  be  taken  at  the  same  time 
with  the  oath  for  the  due  execution  of  the  duties  (that  is 
upon  admission),  and  that  the  declaration  should  be  made 
and  subscribed  upon  the  same  occasion,  or  within  one 
calendar  month  previous  thereto  (r).  But  Quakers,  Mora- 
vians, and  Separatists,  are  allowed  to  make  the  declaration 
in  a  different  form  (s) ;  and  with  respect  to  Roman  Catho- 
lics, the  oaths  of  allegiance,  supremacy,  and  abjuration  are 
dispensed  with,  and  in  lieu  thereof,  they  take  the  oath  appro- 
priate to  that  creed,  and  prescribed  by  10  Geo.  IV.  c.  7  {t). 

An  office,  after  it  is  granted,  may  be  forfeited  by  mis- 
conduct, of  which  Lord  Coke  enumerates  three  kinds, — 
abuser,  as  when  a  gaoler  voluntarily  permits  a  prisoner  to 
escape  ',  non-user,  or  neglect  to  attend  to  the  duties ;  or, 
lastly,  a  refusal  to  perform  them  (m). 

And  it  is  farther  laid  down,  that  where  incompatible 
offices  are  granted,  the  first  becomes  in  some  cases  void, 
in  others  voidable  only;  and  that  the  grant  of  an  office  is 
also  void,  if  made  to  a  person  incapable,  from  his  position, 
to  perform  its  duties  with  impartiality  (a:). 

Lastly,  it  is  to  be  observed  that  offices  held  under  the 
crown  become  in  general  extinct  by  the  demise  of  the 
crown  ( I/).  But  by  1  Geo.  III.  c.  23,  the  commissions 
of  the  judges  are  continued  notwithstanding  that  event ; 
and  by  various  other  statutes  {z)  all  public  appointments 

(o)  As  to  the  oaths  of  allegiance,  (0  As  to  the  IJoman  Catholic  outh, 

■upiemacy,  and  abjuiation,  vide  sup.  vide  post,  liook  IV.  Pait  II.  Chap.  II. 

vol.  ii.  p.  422.  (it)  (i  Hep.  50  ;  Co.  Lit'.  23J  a; 

(p)    A»   to   this   declaration,    vide  I'ac.  Ab.  Office,  M. 

post,  Book  IV.  Part  II.  Chap.  H.  (j)  Com.  Dig.  Officer,  B.  6  ;  Ark- 

(r/)  13  Cai.  2,  8t,  2,  c.   1,  8.  12,  wright  v.  Cantrell,  7  Ad.  &  KI.  565; 

amended  by  5  Geo,  1,  c.  6,  s.  2.  R.  v.  Puttcson,  4  H.  <^  Ad.  9. 

(r)  9  Geo.  4,0.  17,  s. 2.     Sec  Reg.  (v)  Bac.  Ab.  Couils,  C. 

V.  Humphry,  I  Will.  VVoll.  &  Hodg.  (t)  7  &  8  Will.  3,  c.  27,  s.  21  ;  1 

470.  Ann.  81.1,  c.  8;  4  Ann.  c.  8,  8.  8  ;  6 

(f)  1  &  2  Vict.  cc.  5,  15.  Ann.  c.  7,  s.  8  ;  et  vide  57  Geo.  3,  c. 
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are   now  in  general  continued  for  six  months  after  the 
crown's  deniige. 

To  return  now  to  the  particular  oflScers  enumerated  at 
the  outset,  we  w  ill  consider  first,  the  law  relating  to  sheriffs. 

QI.  The  Sheriff  is  an  officer  of  very  great  antiquity  in 
this  kingdom,  his  name  being  derived  from  two  Saxon 
words,  j-cipe  jepepa,  the  reeve,  bailiff  or  officer  of  the 
shire.  He  is  called  in  Latin  vice-comes^  as  being  the  deputy 
of  the  earl  or  comes,  to  whom  the  custody  of  the  shire  ia 
said  to  have  been  committed  at  the  first  division  of  this 
kingdom  into  counties  («).  But  the  earls,  in  process  of 
time,  by  reason  of  their  high  employments  and  attendance 
on  the  king's  person,  not  being  able  to  transact  the  business 
of  the  county,  were  delivered  of  that  burthen  (6),  reserving 
to  themselves  the  honour;  but  the  labour  was  laid  on  the 
sheriff.  So  that  now  the  sheriff  does  all  the  king's  business 
in  the  county ;  and  though  he  be  still  called  vice^comes, 
yet  he  is  entirely  inde|>endent  of  and  not  subject  to  the 
earl ;  the  king  by  his  letters  patent  committing  custodiam 
comitatus  to  the  sheriff,  and  him  alone. 

Sheriff's  were  formerly  chosen  by  the  inhabitants  of  the 
several  counties ;  in  confirmation  of  which  it  was  ordaine<l 
by  statute  28  Edw.  I.  c.  8,  that  the  people  should  have 
election  of  sheriff's  in  every  shire  where  the  shrievalty  is 
not  of  inheritance;  for  antiently  in  some  counties  the 
sheriffs  were  hereditary,  as  it  is  apprehended  they  were  in 
Scotland  till  the  statute  20  Geo.  II.  c.  43,  and  still  con- 
tinue in  the  county  of  Westmoreland  to  this  day(c);  the 
city  of  London  having  also  the  inheritance  of  the  shrievalty 
of  Middlesex  vested  in  their  body  by  charter  (</).     The 

45.     As  to  fees  and  stamps  on  new  afeoiale;  for  Anne  Countess  of  Pem- 

commissions,  see  1 1  Geo.  4  &  1  Will.  broke  had  the  office  of  hereditary  sbe« 

4,  c.  43;  as  to  appointments  in  Bii-  riff  of  Westmoreland,  and  exercised  it 

tish  possessions  abroad,  1  Will.  4,c.4.  in  peison.    At  the  assizes  at  Appleby 

(a)  As  to  this  division,  vide  sup.  she  sat  with  the  judges  on  the  bench, 

vol.  i.  p.  117.  Harg.    Co.    Litt.    3-26.  —  Christian's 

(6)  Dalton.  Of  Sheriffs,  c.l.  Blackstone,  vol.i.  p.340. 

(c)  The  Earl  of  Ihanet  is  hereditary  (d)  The  election  of  the  sheriffs  of 

sheriff  of  Westmoreland.     This  office  London  and  Middlesex  was  granted 

may  descend  too  and  be  executed  by  to  the  citizens  of  London  for  ever  iq- 
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[[reason  of  these  popular  elections  is  assigned  in  the  same 
statute,  C.13,  "that  the  commons  might  chuse  such  as 
would  not  be  a  burthen  to  them."  And  herein  appears 
plainly  a  strong  trace  of  the  democratical  part  of  our  con- 
stitution, in  which  form  of  government  it  is  an  indispen- 
sable requisite  that  the  people  should  chuse  their  own 
magistrates  (e).  This  election  was  in  all  probability  not 
absolutely  vested  in  the  commons,  but  required  the  royal 
approbation  ;  for  in  the  Gothic  constitution  the  judges  of 
the  county  courts  (which  office  is  executed  by  our  sheriff) 
were  elected  by  tlie  people,  but  confirmed  by  the  king,  and 
the  form  of  their  election  was  thus  managed  :  the  people 
or  incolcB  territorii  chose  twelve  electors,  and  they  nomi- 
nated three  persons  ex  quibus  rex  unum  conjirmabut  (/). 
But  with  us  in  England,  these  popular  elections  growing 
tumultuous,  were  put  an  end  to  by  the  statute  9  Edw.  II. 
St.  2,  which  enacted  that  the  sheriffs  should  from  thence- 
forth be  assigned  by  the  chancellor,  treasurer,  and  the 
judges,  as  being  persons  in  whom  the  same  trust  might 
with  confidence  be  reposed,^  As  to  the  manner  in  which 
this  duty  is  to  be  performed,  the  [[statute  of  Cambridge, 
12  Ric.  II.  c.  2(^),  ordains,  that  the  chancellor,  treasurer, 
keeper  of  the  privy  seal,  steward  of  the  king's  house,  the 
king's  chamberlain,  clerk  of  the  rolls,  the  justices  of  the 
one  bench  and  the  other,  barons  of  the  exchequer,  and  all 
other  that  shall  be  called  to  ordain,  name,  or  make  jus- 
tices of  the  peace,  sheriff's  and  other  officers  of  the  king, 
shall  be  sworn  to  act  indifferently,  and  to  appoint  no  man 
that  sueth  either  privily  or  openly  to  be  put  in  office,  but 
such  only  as  they  shall  judge  to  be  the  best  and  most  suffi- 
cient.    And  the  custom  now  is,  (and  has  been  at  least  ever 

very  aniient  times,  upon  condition  of  Christian's  Hlackstone,  vol.i.  p.  340. 

their  paying  300/.  a  year  to  the  king's  As  to  the  sliricvalty  of  London  and 

exchequer.     In    tiio  year   1748,  the  Middlesex,  see  also  1  Man.  &  Gr. 

corporation  of  London  made  a  bye-  544,  a. 

law  imposing  a  fine  of  (iOO/.   upon  (c)  Montesquieu,  Sp.  L.  b.ii.  c.  2. 

every  |)erion,wiiu,l>cmg  elected,  should  (J)  Sticrn.  I)e  Jure  Gotii.  1.  i.  c.  3. 

lefuse  toierve  the  odiceof  shcrifT.    Sco  {g)  Sec  also  14  Kd. 3,  st.l,  c.7; 

the  case  of  Kvans,  I-'.Hq.and  thc(Miain-  23  Hen.  G,  c.9;  21  lien.  8,  c.  20. 
berUio  of  London,  2  Uuru,  L.L.  1 86.  — 
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[[since  the  time  of  Fortescue  (A),  who  was  chief  justice  and 
chancellor  to  Henry  VI.,)  that  all  the  judges,  together 
with  the  other  great  officers  and  privy  councillors,  meet 
in  the  Exchequer  on  the  morrow  of  All  Souls  yearly, 
(which  day  is  now  altered  to  the  morrow  of  Saint  Martia 
by  the  last  Act  (i)  for  abbreviating  Michaelmas  Term,) 
and  then  and  there  the  judges  propose  three  persons,  to 
be  reported,  (if  approved  of,)  to  the  king,  who  afterwards 
appoints  one  of  them  to  be  sheriff (A)^,  and  such  appoint- 
ment generally  takes  place  about  the  end  of  the  following 
Hilary  Term.  It  is  to  be  understood,  however,  that  the 
ceremony  here  described  is  not  observed  upon  the  occa- 
sional appointment  of  a  sherifl',  as  on  the  death  of  an  exist- 
ing oliicer;  the  appointment  is  then  the  mere  act  of  the 
crown  {h).  But  in  general,  the  appointment  of  a  pocket 
sheriff,  that  is  a  sheriff  not  of  the  number  nominated  ia 
the  exchequer,  seems  to  be  considered  by  Blackstone  as  a 
practice  of  questionable  legality  (/);  and,  after  citing  a 
case(;«)  where  it  was  laid  down  that  the  queen  might  by 
her  prerogative  make  a  sheriff  without  the  election  of  the 
judges, ?<0H  obstante  aliquo  stututo  in  contrarium,  he  remarks 
that  Qhe  doctrine  ofnon  obstantCf  which  sets  the  preroga- 
tive above  the  law,  was  effectually  demolished  by  the  bill 
of  rights  at  the  revolution,  and  abdicated  W  estminster 
Hall  when  King  James  abdicated  the  kingdom.]] 

By  3  &  4  Will.  IV.  c.99,  it  is  provided,  that  whenever 
any  person  shall  be  duly  pricked  or  nominated  by  his 
majesty  to  be  sheriff  of  any  county,  except  the  county 
palatine  of  Lancaster,  the  same  shall  be  forthwith  notified 
in  the  London  Gazette,  and  a  warrant  made  out  and  signed 

(/i)  De  L.  L.  c.*24.  were  first  elected  by  the  people  them- 

(i)  24  Geo.  2.  c.48,  s.  12.  selves.     He  conjectures,  too,  that  this 

(fc)  Bac.   Ab.  Sheriff,  C.     Black*  usage  was,  at   its  first   iotroductioa, 

stone  remarks  that  our  custom  of  the  founded   upon   some   statute,   though 

twelve  judges  (for  uuch  in  his  time  not  now  to  be  found  among  our  printed 

was  the  number  of  judges)  proposing  laws.     See  also  2  Ini4.  659. 

three  persons,  seems   borrowed  from  (t)  1  Bl.  Com.  340 ;    see  2  Inst. 

the  Gothic   constitution   above   men-  559. 

tioned,    with    this     diflerence.     that  (m)  Dy. 225,  226. 

among  the  Goths  the  twelve  nominots 
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by  the  clerk  of  the  privy  council,  and  transmitted  to  the 
person  so  appointed,  and  the  appointmentof  sheriff  thereby 
made  shall  be  as  valid  to  all  intents  as  if  it  had  been  made 
by  patent  under  the  great  seal  as  formerly;  and  the 
sheriff  so  appointed  shall  thereupon,  and  upon  taking  the 
accustomed  oath  of  office,  exercise  all  the  authorities 
usually  enjoyed  by  such  officers  {n).  But  the  oath  of  office 
here  mentioned  is  not  required  from  the  sheriffs  of  London 
or,  Middlesex  (o). 

[[Sheriffs,  by  virtue  of  several  old  statutes,  are  to  con- 
tinue in  their  office  no  longer  than  one  year(p);  and  yet 
it  hath  been  said  (q)  that  a  sheriff  may  be  appointed  durante 
bene  placito,  or  during  the  king's  pleasure :  and  so  is  the 
form  of  the  royal  writ  (r).  Therefore,  till  a  new  sheriff  be 
named,  his  office  cannot  be  determined,  unless  by  his  own 
death,  or  the  demise  of  the  king,  in  which  last  case  it  was 
usual  for  the  successor  to  send  a  new  writ  to  the  old 
sheriff  (s) ;  but  now,  as  before  remarked  (t),  all  officers  ap- 
pointed by  the  preceding  sovereign  may  hold  their  offices 
for  six  months  after  his  demise,  unless  sooner  displaced  by 
the  successor.  We  may  farther  observe,  that  by  1  Ric.  II. 
c.  II,  no  man  that  has  served  the  office  of  sheriff  for  one 
year  can  be  compelled  to  serve  the  same  again  within  three 
years  after,^  if  there  be  other  sufficient  person  within  the 
county  (u).  The  discharge  of  the  office  is  however  in  gene- 
ral compulsory  upon  the  party  chosen,  and  if  he  refuses  to 
serve,  having  no  legal  exemption,  he  is  liable  to  indictment 
or  information  {x).     But  certain  descriptions  of  persons, 

C»i)  Sect. 3.     See  5  &  6  Will.  4,  (s)  Ibid. 7. 

c. 28,  as  to  the  declaration  under  9  (<)  Vide  sup.  p.  20. 

Geo.  4,  c.  17,  in  the  case  of  Bheriffs  of  (u)  Until  a  different  regulation  was 

counties  corporate.  made  by  8  Eliz.  c.  16,  in  a  gfreat  many 

(o)  Sect. 6.  instances  two  counties  had  one  and 

(;))  Hy  3  &  4  VV.4.  c.99,  8.7,  he  the   siime  slieiiff.     This  is   still    the 

■hall,  on  expiration  of  his  office,  deliver  case  in  the  counties  of  Cambridge  and 

to  hit  Buccetiior  a  correct  list  of  all  pri-  Huntingdon.— Christian's  lilackstone, 

■onera  in  his  custody,  and  of  all  unex-  vol.  i.  p.  342. 

ecuted  proccii.  (x)  9  Itep-46;  Harrison  v.  Evans, 

(.;)  4  Hep.  .321).  2  Mum,  E.  L.  185j  R.  v.  Woodrow, 

(r)  Dalt.  Of  Sheriffs,  8.  2  T.  K.  731. 
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such  as  militia  officers,  barristers,  attornies,  and  prisoners 
for  debt,  are  not  liable  to  serve;  nor  are  persons  under 
disability  by  judgment  of  law  (as  in  the  c&se  of  outlawry) 
to  be  appointed  (y). 

Also  by  13  k  14  Car.  II.  c,  21,  s.  7,  no  person  shall  be 
assigned  for  sheriff  unless  he  have  sufficient  lands  within 
the  same  to  answer  the  king  and  his  people.  And  this  U 
the  only  qualification  required  for  the  office.  That  it  was 
the  intention  however  of  our  ancestors  that  the  lands  of 
a  sheriff  should  be  considerable,  appears  from  their  having 
this  provision  so  frequently  repeated,  and  that  at  the  same 
time  when  they  obtained  a  confirmation  of  magna  charta 
and  their  most  valuable  liberties.  As  the  sherif}*,  both  in 
criminal  and  civil  cases,  may  have  the  custody  of  men  of 
the  greatest  property  in  the  country,  his  own  estate  ought 
certainly  to  be  large,  that  he  may  be  above  all  temptation 
to  permit  them  to  escape,  or  to  join  them  in  their  flight. 
In  antient  times,  accordingly,  this  office  was  frequently 
executed  by  the  nobility  and  persons  of  the  highest  rank 
in  the  kingdom,  though  it  is  now  committed,  in  general,  to 
commoners  (z). 

The  powers  and  duties  of  the  sheriff  are  various.  QThey 
are  either  as  a  judge,  as  the  keeper  of  the  king's  peace,  as 
a  ministerial  officer  of  the  supt'rior  courts  of  justice,  or  as 
the  king's  bailijf. 

In  his  judicial  capacity  he  is  to  hear  and  determine  all 
causes  of  40*.  value  and  under,  in  his  county  court,  of 
which  more  in  its  proper  place;  and  he  has  also  a  judicial 
power  in  divers  other  civil  cases  (a).  He  is  likewise  to 
superintend  the  election  of  knights  of  the  shire,  of  coroners 
and  of  verderors  (i),  and  to  return  such  as  he  shall  deter- 
mine to  be  duly  elected. 

(y)  Chitty's  Blackstone,  vol.  i.  p.  oat  of  the  superior  cooits,  io  cases  of 

339,  n.  (2).  debt   or  denaaod   not  exceeding   201. 

(»)  Christian's  Blackstone.  vol.  i.  p.  See  3  &  4  U  ill.  4.  c.  42. 
346  (n.)  cites  Spelm.  Gloss.  Vicecoin.  (6)  Otiicers  of  the  forests,  whose 

lie  adds,  that  bishops  were  not  unfre-  office  it  is  to  look  to  the  vert,  and  see 

quently  sheriffs.  it  well  maintained,  &c.     As  to  forests, 

((i)  Dalt.  c.  4.     One  of  the  most  vide  sup.  vol.  ii.  p.  17. 
impoitant  of  these  is  the  trial  of  issues 


26  BK.  IV.  OF  PUBLIC  RIGHTS.  —  PT.  I.  CIVIL  GOVERNMENT. 

[[As  the  keeper  of  the  king's  peace,  both  by  common  law 
and  special  commission,  he  is  the  first  man  in  the  county, 
and  superior  in  rank  to  any  nobleman  therein  during  his 
office  (c).  He  may  apprehend,  and  commit  to  prison,  all 
persons  who  break  the  peace,  or  attempt  to  break  it  j  and 
may  bind  any  one  in  a  recognizance  to  keep  the  peace. 
He  may,  and  is  bound  ex  officio,  to  pursue  and  take  all 
traitors,  murderers,  felons,  and  other  misdoers,  and  com- 
mit them  to  gaol  for  safe  custody.  He  is  also  to  defend 
his  county  against  any  of  the  king's  enemies  when  they 
come  into  the  land  ;  and  for  this  purpose,  as  well  as  for 
keeping  the  peace  and  pursuing  felons,  he  may  command 
all  the  people  of  his  county  to  attend  him ;  which  is  called 
the  posse  comitatus,  or  power  of  the  county  {d) ;  and  this 
summons  every  person  above  fifteen  years  old,  and  under 
the  degree  of  a  peer,  is  bound  to  attend  upon  warning  (e), 
under  pain  of  fine  and  imprisonment^  (/). 

[[In  his  ministerial  capacity  the  sheriff  is  bound  to  exe- 
cute all  process  isuing  from  the  king's]]  superior  [[courts 
of  justice,]]  and  in  this  respect  is  considered  as  an  officer 
of  these  courts.  [[In  the  commencement  of  civil  causes,^ 
supposing  the  case  to  be  such  that  a  capias  is  allowed  to 
issue,  [[he  is  to  arrest  and  take  bail ;  when  the  cause  comes 
to  trial,  he  must  summon  and  return  the  jury;  when  it  is 
determined,  he  must  see  the  judgment  of  the  court  carried 
into  execution]]  {g) ;  and  in  all  these  matters  he  is  liable, 
like  other  ministerial  officers,  to  an  action  for  the  negligent 
or  improper  discharge  of  his  duty,  at  the  suit  of  the  party 
grieved  {h).  [[In  criminal  matters  he  also  arrests  and  im- 
prisons, he  returns  the  jury,  he  has  the  custody  of  the  delin- 
quent, and  he  executes  the  sentence  of  the  court,  though 
it  extend  to  death  itself.]] 

(c)  1  Roll.  «ep.  237.  Vict.   c.   55  ;  6  &    6   Vict.    c.   98, 

((/)  Ualt.  c.  95.  s.  31;  Davis  v.  Griffiths,  4  Mee.  & 

(e)  Lamb.  Eiicn.  316.  W.377. 

(/)  St.  2  II.  6,  c.  8.  (/.)  Barrack  v.  Newton,  1   Ad.  & 

(g)  As  to  fees  and  poundage  pay*  Kl.  N.  S.  525  ;  Forster  v.  Cookson, 

able  to  llic  hlierifT  on  the  ixcculion  of  ibid.  419;   Squire   v.  Hudson,  ibid. 

civil   procesi,  tee  49   Geo.  3,  c.  46,  306;  Silk  v.  Ilumpliury,  4  Ad.  &.  YA. 

s.  6;  20  £liz.  c.  4;  7  Will.  4  &  1  959;  5  &  G  Vict.  c.  U8,  s.  31. 
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Owing  to  the  nature  of  the  duties  last  referred  to  Qthe 
sherifl",  though,]]  as  we  have  seen,  Qthe  principal  conser- 
vator of  the  peace  in  his  county,  yet,  by  the  express  direc- 
tions of  the  Great  Charter  (i),  he,  together  with  the  con- 
stable, coroner,  and  certain  other  officers  of  tlie  king,  arc 
forbidden  to  hold  any  pleas  of  the  crowo,  or,  in  other 
words,  to  try  any  criminal  offence.  For  it  would  be  highly 
unbecoming,  that  the  executioners  of  justice  should  be 
also  the  judges;  should  impose,  as  well  as  levy,  fines  and 
amerciaments ;  should  one  day  condemn  a  man  to  death, 
and  personally  execute  him  the  next.  Neither  may  he  act 
as  an  ordinary  justice  of  the  peace  during  the  time  of  his 
office  (k);  for  this  would  be  equally  inconsistent,  he  being 
in  many  respects  the  servant  of  tin  .  s.]] 

It  is  also  to  be  observed,  that  tli  t-  sheriff's  autho- 

rity extends  in  general  over  the  whole  of  bis  county,  yet 
there  exist  many  liberties  throughout  the  kingdom  exempt 
from  his  jurisdiction,  being  districts  in  regard  to  which 
grants  have  been  antiently  made  by  the  crown  to  individuals, 
conferring  on  them  or  their  bailiB's  the  exclusive  privilege 
or  franchise  of  executing  legal  process  therein  (/).  When 
it  becomes  necessary  to  execute  a  writ  within  such  a  liberty, 
the  course  is  to  direct  it  to  the  sheriti'  as  in  ordinary  cases ; 
but  as  to  the  execution  of  it,  that  belongs  by  law  to  the 
bailiU^  of  the  liberty,  unless  the  writ  be  framed  with  a 
clause  of  non  omittas  (as  it  is  called),  specially  authorizing 
the  sherift'  to  enter.  But  as  such  clause  is  now  usually, 
and  in  the  more  ordinary  writs  invariably,  inserted,  the 
practical  iruportance  of  these  exemptions  from  the  general 
jurisdiction  of  the  sherift  is  proportionably  reduced  (w). 

As  the  king's  haiViff,  it  is  the  sheriti's  business  to  pre- 
serve the  rights  of  the  king  within  his  bailiwick,  for  so  his 
county  is  frequently  called  in  the  writ ;  a  word  introduced 
by  the  princes  of  the  Norman  line,  in  imitation  of  the 
French,  whose  territory  was  divided  into  bailiwicks,  as 

(i)  Cap.  17.  C.27.  s.  3. 

(fe)  St.  1  Mar.  St.  2,  c.  8.  (m)  CarreU  v.  Smallpage,  9  East, 

(/)  2  Bl.  Com.  37.     See  5  Geo.  2,       330. 
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Qhat  of  England  into  counties  (n).  He  must  seize  to  the 
king's  use  all  lands  devolved  to  the  crown  by  attainder  or 
escheat  (o) ;  must  levy  all  fines  and  forfeitures  (p) ;  and  must 
seize  and  keep  all  waifs,  wrecks,  estrays  (q),  and  the  like, 
unless  they  be  granted  to  some  subject  (r). 

To  execute  these  various  offices,  the  sheriff  has  under 
him  many  inferior  officers;  an  under-sheriff,  bailiffs  and 
gaolers;  who  must  neither  buy,  sell  nor  farm  their  offices, 
on  forfeiture  of  5001.  (s).^ 

By  3  &  4  Will.  IV.  c.  99,  it  is  provided,  that  every  she- 
riff shall,  within  one  calendar  month  next  after  the  notifi- 
cation of  his  appointment  in  the  Gazette,  by  wiiting  under 
his  hand  nominate  some  fit  person  to  be  his  under-sheriff] 
and  transmit  a  duplicate  thereof  to  the  clerk  of  the  peace, 
to  be  by  him  filed  among  the  records  of  his  office,  and  that 
every  under-sheriff  (except  of  London  and  Middlesex)  shall, 
before  he  enters  on  the  execution  of  his  office,  take  the 
oath  of  office. 

By  3  &  4  Will.  IV.  c.  42  {t),  every  sheriff  is  also  directed 
to  appoint  a  sufficient  deputy,  having  an  office  within  a 
mile  of  the  Inner  Temple  Hall,  for  the  receipt  of  writs, 
granting  warrants  thereon,  making  returns  thereto,  and 
accepting  all  rules  and  orders  made  as  to  the  execution  of 
any  process  or  writ  directed  to  the  sheriff  («). 

[^The  under-sheriff  usually  performs  all  the  duties  of  the 
office]],  those  of  the  deputy  excepted,  and  a  very  few  others, 
where  the  personal  presence  of  the  high-sheriff  is  neces- 
sary. But  this  inferior  minister  is  only  to  a  certain  ex- 
tent recognized  by  the  law,  which  holds  the  sheriff  himself 

(«)  Fortcsc.  dc  L.  L.  c.  24.  the  duly  of  collecting  the  king's  rents 

(o)  As  to  attainder  and  escheat,  vide  within  the  bailiwick,  but  is  relieved 

■up.  vol.  i.  p.  401 ,  408,  438.  from  it  by  the  statute  just  mentioned, 

(p)  See  3  &  4  Will.  4,  c.  99,  s,  31.  sect,  12. 

(9)  As   to  waifs,  wrecks  and   es-  («)  St.  3  Geo.  1,  c.  15. 

trayi,  vide  sup.  vol.  ii.  p.  561.  (0  Sect.  20. 

(r)  Dalt.  C.9.     See  3  &  4  Will.  4,  («)  The  delivery  of  a  writ  to  the 

c.  99,  as  to  the  regulations  for  audit-  deputy  is  a   delivery   to   the    sheriff, 

ing  the  sheiiff's  accounts,  &c.  The  Woodland  v,  l-'uller,  11  A.&c  E.  859. 
ilicrifT  was  formcily  also  charged  with 
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civilly  responsible  for  all  acts  done  by  his  under-sheriff  (*), 
and  even  exempts  the  latter,  where  the  duty  is  improperly 
performed,  from  any  action  for  neglit;ence  at  the  suit  of  the 
party  grieved  (y).  It  is  also  enacted  Qthat  no  under  sherift* 
shall  abide  in  his  office  above  one  year(z) ;  and  if  he  does, 
by  statute  23  Hen.  VI.,  c.  8,  he  forfeits  200/.,  a  very  large 
penalty  in  those  early  days.]]  (a)  It  is  farther  provided, 
with  respect  to  this  officer,  that  if  the  sheriff  dies,  the 
under-sheriff  shall  continue  in  office  until  a  new  high-sheriff 
is  appointed  (6). 

QBuiliHs  or  sheriffs'  officers  are  either  bailiffs  of  hun- 
dreds, or  bound  (c)  bailiffs.  Bailiffs  of  hundreds  are 
appointed  over  those  respective  districts  by  the  sheriH's  to 
collect  tines  therein,  and  summon  juries ;  to  attend  the 
judges  and  justices  at  the  assizes  and  quarter  sessions,  and 
also  to  execute  writs  and  processes  in  the  several  hundreds. 
But  as  these  are  generally  plain  men,  and  not  thoroughly 
skilful  in  this  latter  part  of  their  office,  that  of  serving 
writs  and  making  arrests  and  executions,  it  is  now  usual 
to  join  other  bailiffs  with  them,  who  are  generally  mean 
persons,  employed  by  the  sheriffs  on  account  only  of  their 
adroitness  and  dexterity  in  hunting  and  seizing  their  prey. 
The  sheriff  being]]  in  general  civilly  Qanswerable  for  the 
misdemeanors  of  these  bailiffs  {d),  they  are  therefore  an- 
nually bound  in  an  obligation  with  sureties  for  the  due 
execution  of  their  office,  and  thence  are  called  bound- 
bailiffs,  which  the  common  people  have  corrupted  into  a 
much  more  homely  apf»ellation.]]  It  is  to  be  observed 
however  that  besides  these  officere  the  sheriffs  are  in  the 
practice  of  appointing,  at  the  application  of  a  party  in  a 
civil  suit,  persons  named  by  such   party,  for  the  purpose 

(z)  As  to  this  liability,  seethe  au-  c.  4  ;  but  the  prohibition  is  repealed 

thorities  cited,  vide  sup.  p.  26,  n.(i).  by  6  &  7  Viit.  c.  73. 

(]/)CaiueronD.Ueyoolds,Cowp.403.  (6)  3  Geo.  1,  c.  15,  s.  8. 

(,:)  St.  42  Edw.  3,  c.  9.  (c)  Called  by  Blackstone"  special," 

(u)  It  was  formerly  prohibited  to  as  well  a»  "  bound  "  bailiffs, 
under- sheritTs  and  sheriffs'  officers  to  (d)  Diake  v.  Sykes,  7  T.  II.  113; 

practise  as  attornies;  st.  1   Hen.  5,  Bar^ha^l  v.  bullock,  10  A.  &  £.23. 
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of  executing  some  particular  process  therein.  Persons  so 
appointed  are  called  special  bailiffs,  and  whenever  a  party 
thus  chooses  his  own  officers,  it  is  held  to  discharge  the 
sheriff  from  all  responsibility  for  what  is  done  by  them  in 
the  execution  of  the  process  (e). 

[^Gaolers  are  also  the  servants  of  the  sheriff,  and  he  must 
be  responsible  for  their  conduct.  Their  business  is  to 
keep  safely  all  such  persons  as  are  committed  to  them 
by  lawful  warrant,  and  if  they  suffer  any  such  to  escape, 
the  sheriff  shall  answer  it  to  the  king,  if  it  be  a  criminal 
matter,  or  in  a  civil  case,  to  the  party  injured  (/).]]  The 
abuses  of  gaolers  (as  also  of  keepers  of  houses  of  correction) 
are  repressed,  and  the  treatment  of  the  unfortunate  persons 
in  their  custody  regulated,  by  many  useful  acts  of  parlia- 
ment (g),  which  we  shall  have  occasion  to  notice  in  another 
place. 

l^The  vast  expense  which  custom  had  introduced  in 
serving  the  office  of  high-sheriff  was  grown  such  a  bur- 
then to  the  subject  that  it  was  enacted  by  statute  13  &;  14 
Car.  II.  c.  21,  that  no  sheriff  (except  of  London,  West- 
moreland, and  towns  which  are  counties  of  themselves  (h),) 
should  keep  any  table  at  the  assizes  except  for  his  own 
family,  or  give  any  presents  to  the  judges  or  their  servants, 
or  have  more  than  forty  men  in  livery ;  yet  for  the  sake  of 
safety  and  decency  he  may  not  have  less  than  twenty  men 
in  England  and  twelve  in  Wales,  upon  forfeiture,  in  any 
of  these  cases,  of  200Z.]] 

[^11.  The  office  of  the  Coroner  is  also  a  very  antient 
one  at  the  common  law  (i).  He  is  called  coroner,  coronator, 
because  he  hath  principally  to  do  with  pleas  of  the  crown, 
or  such  wherein  the  sovereign  is  more  immediately  con- 

(e)  Ford  v.  Leche,   6  Ad.  &  El.  Will.  4  ic  1  Vicl.c.  65,  s.  3. 

699  ;  Dalion  v,  Mcggat,  4  Dowl.  557.  (/t)  As  to  these,  vide  sup.  vol.  i.  p. 

(/)  Dalt.  c.  118;  Milton's  case,  4  123. 

Rep.  34.  (0  Sec  Jcrvis  on  the  OflTicc  and 

(g)  Vide  post,  under  the  head  of  Duties  of  Coroners;  Com.  J^ig.  OfH- 

CaoU ;  see  also  32  Geo,  2,  c.  28  ;  7  ccr,  G. 
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Qcerned  (k).  And  in  this  light  the  lord  chief  justice  of  the 
Queen's  Bench  is  the  principal  coroner  in  the  kingdom, 
and  may  if  he  pleases  exercise  the  jurisdiction  of  a  coroner 
in  any  part  of  the  realm  (/).  But  there  are  also  particular 
coroners  for  every  county  of  England  (/n),  usually  four, 
but  sometimes  six,  and  sometimes  fewer  («).  This  officer 
is  of  equal  antiquity  with  the  sheriff  (o),  and  wa»  ordained 
with  him  to  keep  the  peace,  wlu-n  the  earls  gave  uj)  the 
wardship  of  the  county. 

He  is  still  chosen  by  all  the  freeholders  in  the  county 
court,  as  by  the  policy  of  our  antient  laws  the  sheriffs 
and  conservators  of  the  peace,  and  all  other  officers  were, 
who  were  concerned  in  matters  that  affected  the  liberty  of 
the  people  (/>),  and  as  verderors  of  the  forest  also  were, 
whose  business  it  was  to  stand  between  the  prerogative  and 
the  subject  in  the  execution  of  the  forest  laws  (q).  For  this 
purpose  there  is  a  writ  at  common  law  tie  coronatore  eli" 
gendo{r),  in  which  it  is  expressly  commanded  the  sheriff 
quod  talent  eligi  faciat,qui  melius  et  tciat  et  velit  et  potsit 
officio  illi  intendtre.  And  in  order  to  effect  this  more 
surely,  it  was  enacted  by  the  statute  of  Westminster  1  (»), 
that  none  but  lawful  and  discreet  knights  should  be 
chosen,  and  there  was  an  instance  in  the  5  Edw.  III.  of  a 
man  being  removed  from  his  office  because  he  was  merely 
a  merchant  (/)•  But  it  seems]]  that  it  has  long  been  and 
still  is  [[sufficient  (u)  if  a  man  hath  lands  enough  to  be 
made  a  knight,]]  that  is,  lands  to  the  amount  of  20/.  per 
annum  (jr) ;  a  qualification  very  inadequate  in  modern 
times  to  the  object;  and  accordingly  Blackstone  com- 
plains that  the  corouership   was  in  his  time  no  longer 

(fc)  2  Inst.  31  ;  4  Inst.  271.  (p)  2  Inst.  558. 

(1)  4  Rep.  57.  (q)  As  to  these,  tride  sup.  p.  25,  n. 

(m)  In  every  borough  having  a  se-  (r)  F.  N.  B.  163. 

parate  quarter  sessions,  a  coroner  is  to  (i)  3  Edw.  1,  c.  10. 

by  appointed  with  exclusive  juiisdic-  (<)  2  Inst.  32. 

tion  within  the  borough,  5  &  6  Will.  4,  (u)  F.  N.  B.  163,  164;  ride  Com. 

c.  76.  ss.  62.  63.  Dig.  Officer,  G.  4. 

(«)  F.  N.  B.  163.  (r)  Vide  sup.  vol.  i.  p.  176. 

(o)  Mirror,  c.  1,  s,  3. 
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undertaken  by  gentlemen  of  property,  and  that  [[though 
formerly  no  coroner  would  condescend  to  be  paid  for 
serving  their  country,  yet  for  many  years  past  they  had 
only  desired  to  be  chosen  for  the  sake  of  the  perquisites.]] 
In  our  own  times,  however,  the  coroners  are  in  general 
persons  of  unquestionable  respectability,  and  their  position 
in  life  such  as  to  cast  no  discredit  on  the  employment. 

By  7  &  8  Vict.  c.  92  ( ?/),  coroners  may  be  appointed  for 
districts  within  counties  instead  of  the  county  at  large,  if 
the  county  shall  have  been  divided,  by  such  authority  as 
therein  mentioned,  into  several  districts  for  such  purpose  ; 
and  the  sheriff  shall  hold  the  election  for  coroner  within 
such  districts  respectively;  and  the  election  shall  be  made 
by  the  county  freeholders  residing  therein.  And  if  the 
election  be  not  determined  on  view,  then  the  sheriff  is  to 
take  a  poll;  and  every  freeholder  (if  required)  is  to  be 
sworn  before  he  polls.  But  the  crown,  and  certain  lords 
of  franchises,  having  a  charter  from  the  crown  for  that 
purpose,  may  appoint  coroners  for  certain  precincts  or 
liberties,  by  their  own  mere  grant,  and  without  election  (z) ; 
and  by  5  &  6  Will.  IV.  c.  76,  ss.  62,  64,  the  council  of  every 
borough  in  which  a  separate  court  of  quarter  sessions  shall 
be  holden  shall  appoint  a  fit  person  to  be  coroner  for  the 
borough;  but  in  other  boroughs  the  coroner  of  the  county 
at  large  is  to  act. 

QThe  coroner  is  chosen  for  life  ;  but  may  be  removed  by 
being  made  sheriff,  which  is  an  office  incompatible  with 
the  other,  or  by  the  writ  de  coronatore  exonerando,  for  a 
cause  to  be  therein  assigned,  as  that  he  is  engaged  in 
other  business,  is  incapacitated  by  years  or  sickness,  hath 
not  a  sufficient  estate  in  the  county,  or  lives  in  an  incon- 
venient part  of  it  (a).  And  by  the  statute  25  Geo.  II. 
c.  29,  extortion,  neglect,  or  misbehaviour,  are  also  made 
causes  of  removal.]] 

By  6  &  7  Vict.  c.  83,  reciting  that  the  coroners  of  bo- 

(y)  Hcpealtng  68  Geo.  3,  c.  95.  7  Will.  4  &  1  Vict.  c.  64. 

(t)  A I  to  the  election  of  the  core-  («)  F.  N.  B.  I(j3,  164.    See  Ex 

ncrs  for  the  county  of  Durham,  vide       paite  raiiiLJI,  1  .F.  i\  W.  451. 
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roughs  and  liberties  are  empowered  by  law  to  appoint 
deputies  to  act  in  their  stead  in  certain  cases,  but  that  the 
coroners  of  counties  are  not,  it  is  provided  that  it  shall  be 
lawful  for  every  coroner  of  a  county,  city,  riding,  liberty, 
or  division,  by  writing  under  his  hand  and  seal,  to  appoint 
from  time  to  time  a  proper  person  (to  be  approved  by  the 
lord  chancellor)  to  act  for  him  as  his  deputy  in  the  hold- 
ing of  inquests  during  the  illness  of  the  coroner,  or  his 
absence  from  any  lawful  or  reasonable  cause. 

[[The  office  and  power  of  a  coroner  are,  like  those  of  the 
sheriff,  either  judicial  or  ministerial,  but  principallyji«/icMi/. 
This  is  in  greht  measure  ascertained  by  statute  4  Eldw.  I. 
de  officio  coronatorig,  and  consists,  first,]]  and  principally, 
\jn  inquiring,  when  any  person  is  slain,  or  dies  suddenly, 
or  in  prison,  concerning  the  manner  of  his  death.]]  When 
such  a  death  happens  (6),  it  is  the  duty  of  the  township  to 
give  notice  of  it  to  the  coroner,  upon  which  he  is  to  issue  a 
precept  to  the  constable  of  the  four,  five,  or  six  next  town- 
ships, to  return  a  competent  number  of  good  and  lawful 
men  to  appear  before  him  at  such  a  place,  to  make  an  in- 
quisition concerning  the  matter.  This  inquisition  must  be 
held  before  the  coroner  as  presiding  officer,  and  the  court 
held  before  him  on  this  occasion  is  a  court  of  record  (c). 
The  jury  (who  must  consist  of  twelve  at  least  {d) )  are  to 
be  sworn  and  charged  by  the  coroner  to  inquire  how 
the  party  came  by  his  death  (e).  The  inquisition  [[must 
be  had  super  visum  corporis,  for  if  the  body  be  not  found, 
the  coroner  cannot  sit,]]  except  by  virtue  of  a  special  com- 
mission issued  for  the  purpose  (/).  By  the  common  law 
he  was  also  Qto  sit  at  the  very  place  where  the  death  hap- 
pened]], though  not  necessarily  at  the  same  place  where  the 
body  was  viewed  ;  for  the  jury  might  adjourn  elsewhere, 
if  found  more  convenient  (</).     But  now,  by  6  &  7   Vict. 

(6)  See  R.  v.  Justices  of  Kent,  11  (d)  2  Hale's  P.  C.  59. 

Kast,  230.  («)  Ibid.  60. 

(c)  4  Inst.  271.     As  to  the  right  of  (/>  Ibid.  58  ;  2  Hawk.c.  9,  s.  23  ; 

the  public  to  be  present  at  this  couit,  R.  r.  Ferrand,  3  B.  &  Aid.  260 

see  Garnelt  r.  Fenand,  6  B.  &  ('.  626.  Ig)  2  Hawk.  P.  C.  c.  9,  s.  25. 

VOL.  111.  D. 
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c.  12  (reciting  that  it  often  happens  that  it  is  unknown 
where  persons  lying  dead  have  come  by  their  deaths,  and 
also  that  persons  die  in  other  places  than  those  in  which 
the  cause  of  death  happened),  it  is  provided  that  the  co- 
roner only,  within  whose  jurisdiction  the  body  shall  be 
lying  dead,  shall  hold  the  inquest,  though  the  cause  of 
death  may  not  have  arisen  within  his  jurisdiction ;  and  in 
the  case  of  any  body  found  dead  in  the  sea,  or  any  creek, 
river,  or  navigable  canal  within  the  flowing  of  the  sea, 
where  there  shall  be  no  deputy  coroner  for  the  jurisdiction 
of  the  admiralty  of  England,  the  inquest  shall  be  held 
only  by  the  coroner  having  jurisdiction  in  the  place  where 
the  body  shall  be  first  brought  to  land.  And  farther,  that 
for  the  purpose  of  coroners'  inquests,  every  detached  part 
of  a  county,  riding,  or  division  shall  be  deemed  to  be  within 
that  county,  riding  or  division  by  which  it  is  wholly  sur- 
rounded ;  or  where  it  is  partly  surrounded  by  two  or  more 
counties,  ridings,  or  divisions,  within  that  one  with  which 
it  has  the  largest  common  boundary. 

Upon  this  inquisition  the  coroner  and  jury  must  hear 
such  evidence  as  is  offered,  either  on  the  part  of  the  crown, 
or  the  person  suspected  («)»  and  it  is  to  be  given  upon  oath. 
By  6  &  7  Will.  IV.  c.  89,  it  is  provided,  that  whenever  it 
shall  appear  to  the  coroner  that  the  deceased  was  attended 
at  his  death,  or  during  his  last  illness,  by  any  legally 
qualified  medical  practitioner,  he  may  issue  his  order  for 
the  attendance  of  such  practitioner  as  a  witness  at  the 
inquest;  and  where  the  deceased  was  not  so  attended,  an 
order  for  the  attendance  of  any  legally  qualified  medical 
practitioner,  being  at  the  time  in  actual  practice,  in  or  near 
the  place  where  the  death  happened ;  and  the  coroner 
may  also  direct  the  performance  by  the  medical  witness 
or  witnesses  of  a  post  mortem  examination,  with  or  with- 
out an  analysis  of  the  contents  of  the  stomach  or  intes- 
tines ;  provided  however,  that  if  any  person  shall  state  on 
oath  before  the  coroner,  his  belic^f  that  the  death  was 
caused  entirely  or  in  part  by  the  improper  or  negligent 
(k)  11.  v..Scorey.  I  Leach,  C.  C.  50  ;  2  Hale's  P.  C.  62. 
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treatment  of  any  person,  such  person  shall  not  be  allowed 
to  perform  or  assist  at  the  post  mortem  examination.     It  is 
also  enacted,  that  when  it  shall  appear  to  the  majority  of 
the  jury  that  the  cause  of  death  has  not  been  satisfactorily 
explained  by  the  witnesses  in  the  first  instance,  they  may 
name  to  the  coroner  in  writing,  any  other  legally  qualified 
practitioner  or  practitioners,  and  require  their  attendance 
as  witnesses,  or  for  the  performance  of  a  post  mortem  ex- 
amination, whether  one  shall  have  been  previously  per- 
formed or  not.     And  farther,  that  all  such  medical  wit- 
nesses shall  be  allowed  remuneration  for  their  attendance 
and  trouble ;  and  on  the  other  hand  shall  forfeit  5/.  for 
every  neglect  to  obey  an  order  for  their  attendance  ;  with 
a  proviso  however,  that  when  the  death  took  place  in  any 
public  hospital  or  infirmary, or  any  county  or  lunatic  %sylum, 
no  such  remuneration  shall   be  allowed  to  tny  person 
whose  duty  it  was  to  attend  the  deceased  as  a  medical 
otticer  of  such  institution. 

The  inquisition  must  be  found  with  the  concurrence  of 
at  least  twelve  of  the  jury  (o) ;  and  provisions  have  been 
recently  made  (p)  to  prevent  it  from  being  quashed  on  ac- 
count of  certain  technical  defects  in  the  statute  enume- 
rated iq).  Qlf  any  be  found  guilty  by  such  inquisition  of 
murder  or  other  homicide,  the  coroner  is  to  commit  them 
to  prison  for  farther  trial,  and  is  also  to  inquire  concern- 
ing their  lands,  goods,  and  chattels,  which  are  forfeited 
thereby ;]]  and  in  case  of  death  by  misadventure,  Qhe 
must  inquire  whether  any  deodand  (r)  has  accrued  to  the 
king  or  the  lord  of  the  franchise,  by  his  death ;  and  must 

(..)  2  Hale's  P.  C.  161,  note.     And  R  v.  Stockdale,  8  Fowl.  P.  C.  516  ; 

»e€  Lambert  i>.  Taylor,  4  B.  &  C.  138.  R.  r.  Brownlow,  1 1  A.  &  £.  1 19 ;  R. 

(p)  By  6  &  7  Vict.  c.  83.  v.  Grand  Junction  Railway  Company, 

(9)  As  to  the  form  of  ihe  iuquisi-  Ibid.  128,  (a.)]  Eiparte  Daws,  8  A. 

lion,  and  the  objections  that  may  arise  &  £.  936. 

thereon,  see  R.  v.  West,  1   A.  &  E.  (r)   As  to  deodands,   vide   supra, 

N.S.B26;  U.  i.  Polwait,  Ibid.  818;  vol.  ii.  p.  566 ;  Com.  Dig.  Waife  (E.) 

R.  V.  Eastern  Counties  Railway,  10  R.  v.  Brownlow,  11  Ad.  &  El.  119; 

Rl.  &  \V.  68  ;  R.  V.  Evett,  6  B.  &  C.  R.  i'.  Pol  wart,  1  Gale  &  Dav.  211 ; 

247  ;  In  Re  Culley,  5  B.  .*t  Ad.  230;  Ibid.  1  A.  &  E.,  N.  S.,  818,  S.  C. 

d2 
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[[certify  the  whole  of  this  inquisition,  under  his  own  seal 
and  the  seals  of  the  jurors  (s),  together  with  the  evidence 
thereon,  to  the  Court  of  King's  Bench  or  the  next  as- 
sizes.^ And  by  7  Geo.  IV.  c.  64,  s.  4,  every  coroner, 
upon  any  inquisition  before  him  taken,  whereby  any  per- 
son shall  be  indicted  for  manslaughter  or  murder,  or  as 
an  accessary  to  murder  before  the  fact,  shall  put  in  writing 
the  evidence,  or  so  much  thereof  as  material,  and  shall 
have  authority  to  bind  by  recognizance  all  such  persons 
as  know  or  declare  any  thing  material  touching  such 
off'ence,  to  appear  at  the  next  court  of  oyer  and  terminer 
or  gaol  delivery,  or  superior  court  of  a  county  palatine,  at 
which  the  trial  is  to  be,  then  and  there  to  prosecute  or 
give  evidence  against  the  party  charged.  And  such  co- 
roner shall  certify  and  subscribe  the  same  evidence,  and 
all  such  recognizances,  and  also  the  inquisition,  and  deliver 
the  same  to  the  proper  officer  of  the  court  in  which  the 
trial  is  to  be,  before  or  at  the  opening  of  the  court. 

With  respect  to  the  expenses  with  which  inquests  are 
necessarily  attended,  provision  is  made  by  the  statute  7 
Will.  IV.  &  1  Vict.  c.  68,  which  empowers  the  justices  of 
the  peace  at  quarter  sessions,  and  the  town  councils  of 
boroughs  having  coroners,  to  make  a  schedule  of  the  fees, 
allowances,  and  disbursements,  which,  on  the  holding  of 
any  inquest  on  a  dead  body,  may  be  lawfully  paid  by  the 
coroner,  (other  than  the  fees  to  medical  witnesses) ;  and 
upon  the  termination  of  the  proceedings  on  any  inquest, 
the  coroner  may  advance  and  pay  all  expenses  necessarily 
incurred,  not  exceeding  the  amount  in  such  schedule,  and 
also  the  remuneration  allowed  by  the  former  act  to  the 
medical  witnesses,  and  shall  be  repaid  the  same  out  of 
the  county  rate  or  borough  fund,  as  the  case  may  be. 

As  to  the  coroner's  own  remuneration  upon  inquests,  it 
is  also  in  general  payable  out  of  the  county  rate  (^t),  in  the 

(i)Stat.  33  Hen.  8,  c.  12;   1  &2  (t)  See  the  exceptions  in  25  Geo.  IF. 

Phil.  6c  Mary,  c.  13;  2  West,  Syinb  c.29.  ihii  theexceplion  aslo  ihecoro- 

•.  3IU;   Ctoinp.  2()4  ;  Trcmain's  P.  ners  of  ihe  county  of  Durham,  is  now 

C.621.  repealed  by  7  Will.  4  &  1  Vict.  c.64. 
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shape  of  fees  upon  each  inquisition  taken  ;  the  amount  of 
which  fees  is  regulated  in  part  by  the  statute  last  men- 
tioned (w),  but  chiefly  by  the  25  Geo.  II.  c.  29  (x). 

[[Another  branch  of  the  coroner's  ofiice,  is  to  inquire 
concerning  shij)wrecks,  and  certify  whether  wreck  (y)  or 
not,  and  who  is  in  possession  of  the  goods.  Concerning 
treasure  trove  (z),  he  is  also  to  inquire  who  were  the 
finders,  and  where  it  is,  and  whether  any  one  be  suspected 
of  having  found  and  concealed  a  treasure]]  (a). 

The  coroner  is  also  a  conservator  of  the  king's  peace, 
and  becomes  a  magistrate  by  virtue  of  his  appointment, 
having  power  to  cause  felons  to  be  apprehended,  whether 
an  inquisition  have  been  found  against  them  or  not  (&). 

[[The  ministerial  office  of  the  coroner  is  only  as  the 
sherift^s  substitute]]  in  executing  process.  QFor  when  just 
exception  can  be  taken  to  the  sheriflf  for  suspicion  of  par- 
tiality, (as  that  he  is  interested  in  the  suit,  or  of  kindred 
to  either  plaintiff  or  defendant,)  the  process  must  then  be 
awarded  to  the  coroner,  instead  of  the  sheriff,  for  execution 
of  the  king's  writs  (c). 

III.  The  next  species  of  subordinate  magistrates  that 
we  are  to  consider,  are  Justices  of  the  peace  ;  the  principal 
of  whom  is  the  castas  rotulorum,  or  keeper  of  the  records 
of  the  county  (d).  The  common  law  hath  ever  had  a 
special  care  and  regard  for  the  conservation  of  the  peace ; 
for  peace  is  the  very  end  and  foundation  of  civil  society. 
And,  therefore,  before  the  present  constitution  of  justices 
was  invented,  there  were  peculiar  officers  appointed  by 

(i()  Sect.  3.  (a)  "  That  may  be  well  perceive<l," 

(x)  They  were  formerly  regulated  saith  the  old  statute  of  F.dw.  1,"  where 

by  3  Hen.  7,  c.  1,  vide  2  Inst.  210.  "ooeliveth   riotously,  frequenting  ta- 

As  to  coroner's  fees,  see  R.  V.  Justices  "  vrrns,  and    bath  done   so  of  long 

of  West  Riding  of  Yorkshire,  7  T.  R.  time;"    whereupon  he   might  be  at- 

52;  R.  t.  Justices  of  Kent,  11  East,  tached,  and  held    to   bail  upon  this 

229  ;  R.  V.  Justices  of  Oxfoidshire,  2  suspicion  only.     1  Bl.  Com.  349. 
Barn.  &  Aid.  203;  8  D.&  R.  147.  (6)  Jervis  on  Coroners,  21. 

(i/)  As  to  wreck,  vide  sup.  vol.  ii.  (c)  4  lost.  271. 

p.  555.  ((/)  As  to  the  custot  rotulorum,  see 

(s)  As  to  treasure  trove,  vide  sup.  3  i  4  Edw.  6,  c.  1  ;  Harding  v.  Pol- 

vol.  ii.  p.  559.  lock,  6  Bing.  25  ;  4  Bl.  C.  272. 
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[[the  common  law,  for  the  maintenance  of  the  public  peace. 
Of  these,  some  had  and  still  have  this  power  annexed  to 
other  offices  which  they  hold;  others  had  it  merely  by 
itself,  and  were  thence  named  custodes,  or  conservatores 
pads.  Those  that  were  so,  virtute  officii,  still  continue ; 
but  the  latter  sort  are  superseded  by  the  modern  justices. 
*^  The  queen's  majesty  (e)  is,  by  her  office  and  dignity  royal, 
the  principal  conservator  of  the  peace  within  all  her  domi- 
nions, and  may  give  authority  to  any  other  to  see  the  peace 
kept,  and  to  punish  such  as  break  it :  hence  it  is  called  the 
queen's  (or  king's)  peace.  The  lord  chancellor,  or  keeper ; 
the  lord  treasurer ;  the  lord  high  steward  of  England ;  the 
lord  mareschal,  the  lord  high  constable  of  England,  (when 
any  such  officers  are  in  being) ;  and  all  the  justices  of  the 
court  of  queen's  bench  (by  virtue  of  their  offices)  ;  and  the 
master  of  the  rolls  (by  prescription) ;  are  general  conser- 
vators of  the  peace  throughout  the  whole  kingdom,  and 
may  commit  all  breakers  of  it,  or  bind  them  in  recog- 
nizances to  keep  it  (/) :  the  other  judges  are  only  so  in 
their  own  courts.  The  coroner  is  also  (as  we  have  seen)  a 
conservator  of  the  peace  within  his  own  county  (g),  as  is 
also  the  sheriff  (h) ;  and  both  of  them  may  take  a  recog- 
nizance or  security  for  the  peace.  Constables,  tything 
men,  and  the  like,  are  also  conservators  of  the  peace 
within  their  own  jurisdictions,  and  may  apprehend  all 
breakers  of  the  peace,  and  commit  them  till  they  find  sure- 
ties for  their  keeping  it  (i). 

Those  that  were,  without  any  office,  simply  and  merely 
conservators  of  the  peace,  either  claimed  that  power  by 
prescription  (A),  or  were  bound  to  exercise  it  by  the  tenure 
of  their  lands  (/),  or,  lastly,  were  chosen  by  the  freeholders 
in  full  county  court  before  the  sheriff;  the  writ  for  their 
election  directing  them  to  be  chosen  "  de  probioribus  et 
potentioribus  comitatus  sui  in  custodes  pads  {m)."     But 

(e)  Lambard,  Kirenarch,  12.  (i)  Lamb.  14. 

(/)  Lamb.  12.  {k)  Ibid.  15. 

(/f)  lJrillon,3.  (/)  Ibid.  17. 

(/i)  F.  N.B.  81.  (m)  Ibid.  16. 
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[[when  Queen  Isabel,  the  wife  of  Edward  II.,  had  contrived 
to  depose  her  husband  by  a  forced  resignation  of  the 
crown,  and  had  set  up  his  son  Edward  III.  in  his  place, 
this,  being  a  thing  then  without  example  in  England,  it 
was  feared  would  much  alarm  the  people ;  especially  as  the 
old  king  was  living,  though  hurrie<l  about  from  castle  to 
castle,  till  at  last  he  met  with  an  untimely  death.  To 
prevent  therefore  any  risings  or  other  disturbance  of  the 
peace,  the  new  king  sent  writs  to  all  the  sheriflTs  in  Eng- 
land, the  form  of  which  is  preserved  by  Thomas  Walsing- 
ham  (n),  giving  a  plausible  account  of  the  manner  of  his 
obtaining  the  crown,  to  wit,  that  it  was  done  ipsius  patris 
bene  placito ;  and  withal  commanding  each  sheriff  that 
the  peace  be  kept  throughout  his  bailiwick,  on  pain  and 
peril  of  disinheritance,  and  loss  of  life  and  limb.  And  in 
a  few  weeks  after  the  date  of  these  writs,  it  was  ordained 
in  parliament  (o),  that  for  the  better  maintaining  and  keep- 
ing of  the  peace  in  every  county,  good  men  and  lawful, 
which  were  no  maintainers  of  evil,  or  barretors  in  the 
county,  should  be  assigned  to  keep  the  peace.  And  in 
this  manner,  and  upon  this  occasion,  was  the  election  of 
the  conservators  of  the  peace  taken  from  the  people  and 
given  to  the  king  {p) ;  this  assignment  being  construed  to 
be  by  the  king's  commission  {q).  But  still  they  were  only 
called  conservators,  wardens,  or  keepers  of  the  peace,  till 
the  statute  34  Ed.  III.,  c.  1,  gave  them  the  power  of  trying 
felonies  ;  when  they  acquired  the  more  honourable  appel- 
lation of  justices  (r). 

These  justices]]  (being  the  jtistice$  of  the  peace  of  whom 
we  proposed,  under  the  present  head,  to  treat,)  [[are  ap- 
pointed by  the  queen's  special  commission  under  the  great 

(n)  Hist.  A.D.  1327.  (r)  Lamb.  23;  36F.dw.3.st.  I.e. 

(o)  St.  I  Edw.  3,  St.  2,  c.  16.  12.     Much  iaformatioQ  on  the  origia 

(p)  Lamb.  20.     Vide  sup.  p.  22,  as  of  the  justices  of  peace  will  be  found 

to  the  manner  in  which  the  election  of  in  Reeves's  Hi»t.  Eng.  &c.  vol.  ii.  p. 

sheriffi  had  previously  been  taken  from  472  ;  vol.  iii.  p.  216,  242,  263,  290  ; 

the  people.  vol.  iv.  p.  154  j  Harding  v.  Pollock, 

(</)  St.  4  Edw.  3,  C.2  ;  18  Edw.  3,  6  Bing.  25. 
St.  2,  c.  2. 
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[[seal,  the  form  of  which  was  settled  by  all  the  (s)  judges  a.d. 
1590 J  {t),  and  continues  with  little  alteration  to  this  day. 
[[This  appoints  them  all,  jointly  and  severally,  to  keep  the 
peace  in  the  particular  county  (w)  named,  and  any  two  or 
more  of  them  to  inquire  of  and  determine  felonies  and  other 
misdemeanors  in  such  county  committed;  in  which  number 
some  particular  justices,  or  one  of  them,  are  directed  to  be 
always  included,  and  no  business  to  be  done  without  their 
presence,  the  words  of  the  commission^]  running  thus,  \jiuo- 
rum  aliquem  vestrum,  A.  B.  C.  D.  &c.  unum  esse  volumus^ 
whence  the  persons  so  named  are  usually  called  justices  of 
the  quorum.  And  formerly  it  was  customary  to  appoint 
only  a  select  number  of  justices,  eminent  for  their  skill  and 
discretion,  to  be  of  the  quorum  ;  but  now  the  practice  is  to 
advance  almost  all  of  them  to  that  dignity,  naming  them  all 
over  again  in  the  quorum  clause,  except  perhaps  only  some 
one  inconsiderable  person,  for  the  sake  of  propriety ;  and 
no  exception  is  now  allowable  for  not  expressing  in  the  form 
of  the  warrants,  &c.  that  the  justice  who  issued  them  is  of 
the  quorum  (v).  When  any  justice]]  named  in  the  com- 
mission [[intends  to  act  under  it,  he  sues  out  a  writ  of 
dedimus  -potestatem  from  the  clerk  of  the  crown  in  Chan- 
cery, empowering  certain  persons  therein  named  to  ad- 
minister the  usual  oaths  to  him,]]  (i.  e.  an  oath  of  office, 
and  of  qualification  as  to  estate,  to  which  are  annexed  the 
oaths  of  allegiance,  supremacy,  and  abjuration  (j)  ) ;  which 
done,  he  is  at  liberty  to  act.     These  justices  (some  parti- 

(()  Seetherorm  of  the  writ,  Lamb.  &  3  Vict.  c.  82;  towns  being  coun- 

36.  ties  of  themselves,  or  other  places  of 

(()  Lamb.  43.  exclusive  jurisdiction,  9  Geo.  1,  c.  7, 

(n)  As  to  the  justices  in  boroughs,  s.  3  ;  28  Geo.  3,  c.  49,  s.  4  ;    1  &  2 

Mfl  4  &  5  Will.  4,  c.  27  ;  5  &  6  Will.  Geo.  4,  c.  63.     As  to  their  power  to 

4,  c.  76,  seels.  7,8.9,101,  103.  104,  act  in  boroughs,  5  &  6  Will.  4,  c.  76, 

107,  109,  H 1  ;  2  &  3  Will.  4,  c.  64  ;  s.  1 1 1  ;    R.  v.  Shepherd,  1  A.  6i  E. 

6&  7  Will.  4,0. 105;  R.  v.  Justices  of  298. 

Gloucestershire,  4  A.  &  E.  689.    As  to  (v)  St.  26  Geo.  2,  c.  27.     See  also 

justices  in  and  near  the  metropolis,  10  as  to  justices  of  boroughs,  &c.  7  Geo. 

Geo.4,c.44;2&3  Vict.c.47;3&4  3,o.  21  ;  4  Geo.  4.  c.  27. 
Vict.  c.  84.   As  to  the  power  of  county  (x)  5  Burn's  Justice,  by  D'Oy.  & 

justices  to  act  in  detached  districts,  2  Will.  vol.  v.  p.  20. 
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cular  classes  of  them  excepted)  act  gratuitously,  receiving 
neither  salary  nor  fees  ( y). 

[^Touching  the  number  and  qualification  of  these  justices, 
it  was  ordained  by  statute   18  Ed.  III.  c.  2,  that  two  or 
three  of  the  best  reputation  in  each  county  shall  be  as- 
signed to  be  keepers  of  the  peace.     But  these  being  found 
rather  too  few  for  that  purpose,  it  was  provided  by  statute 
34  Ed.  III.  c.  1,  that  one  lord  and  three  or  four  of  the 
most  worthy  men  in  the  county,  with  some  learned  in  the 
law,  shall  be  made  justices  in  every  county.     But  after- 
wards the  number  of  justices,  through  the  ambition  of 
private  persons,  became  so   large,  that   it  was  thought 
necessary  by  statute   12  llic.  II.  c.  10,  and   14  Ric.   II. 
c.  11,  to  restrain  them  at  first  to  six,  and  afterwards  to 
eight  only.     But  this  rule  is  now  disregarded,  and  the 
cause  seems  to  be  (as  Lambart  observed  long  ago)  (z)  that 
the  growing  number  of  statute  laws  committed  from  time 
to  time  to  the  charge  of  justices  of  the  peace  have  occa- 
sioned also  (and  very  reasonably)  their  increase  to  a  larger 
number.     And  as  to  their  qualifications,  the  statutes  just 
cited,  direct  them  to  be  of  the  best  reputation,  and  most 
worthy  men  in  the  county  ;  and  the  statute  13  Ric.  II.  c.  7, 
orders  them  to  be  of  the  most  sufficient  knights,  esquires, 
and  gentlemen  of  the  law.     Also  by  statute  2  Hen.  V. 
St.  1,  c.  4,  and  st.  2,  c.  1,  they  must  be  resident  in  their 
several  counties,]]  though  by  28  Geo.  III.  c.  49,  any  jus- 
tice of  peace  for  two  or  more  adjacent  counties  may  act 
in  any  of  them,  if  resident  in  one.    [[And  because,  contrary 
to  these  statutes,  men  of  small  substance  had  crept  into 
the  commission,  whose  poverty  made  them  both  covetous 
and  contemptible,  it  was  enacted  by  statute  18  Hen.  VI. 
c.  11,  that  no  justice  should  be  put  in  commission  if  he 
had  not  lands  to  the  value  of  20/.  per  annum.     And  the 
rate  of  money  being  greatly  altered  since  that  time,  it  is 

(i/)  There  is  an   anlient  allowance  Deration  for  their  expenses  on  that  oc- 

to  justices  in  respect  of  their  attend-  casion.  Report  on  County  rate,  p.  36. 
ance  at  sessions  ;  but  its  amount  is  so  (i)  Lamb.  34. 

trivial  as  to  be  a  merely  nomiaal  rema- 
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\j\o\v  enacted]]  by  statute  18  Geo.  II.  c.20  (a),  that  every 
justice  of  the  peace  acting  for  a  county  (except  such  privi- 
leged persons  as  therein  excepted)  must  have  in  possession, 
and  for  his  own  benefit,  an  estate,  either  legal  or  equitable, 
of  freehold,  copyhold,  or  customary  tenure,  in  fee,  for  life, 
or  such  terms  of  years  as  in  the  act  specified,  of  the  clear 
yearly  value  of  100/.  (i)  or  a  reversion,  or  remainder  ex- 
pectant upon  such  lease  as  in  the  act  mentioned,  with 
reserved  rents  of  the  clear  yearly  value  of  300/.  per  an- 
num (c).  Also,  to  prevent  improper  practices,  it  is  provided 
by  6  &  7  Vict.  c.  73,  s.  33,  that  no  attorney  or  solicitor  shall 
be  capable  of  being  a  justice  of  the  peace  for  any  county, 
during  such  time  as  he  shall  practise  as  an  attorney  or 
solicitor  (d ). 

[[As  the  office  of  these  justices  is  conferred  by  the  crown, 
so  it  subsists  only  during  the  crown's  pleasure,  and  is 
determinable,  1.  By  the  demise  of  the  crown,  that  is,  in 
six  months  after  (e).  But  if  the  same  justice  is  put  in 
commission  by  the  successor,  he  shall  not  be  obliged  to 
sue  out  a  new  dedimus,  or  to  swear  to  his  qualification 
afresh  (f),  nor  by  reason  of  any  new  commission,  to  take 
the  oaths  more  than  once  in  the  same  reign  (g).  2.  By 
express  writ  under  the  great  seal  (A),  discharging  any  par- 
ticular person  from  being  any  longer  justice.  3.  By 
superseding  the  commission  by  writ  of  supersedeas,  which 
suspends  the  power  of  all  the  justices,  but  does  not  totally 
destroy  it,  seeing  it  may  be  revived  again  by  another  writ 
called  a  procedendo.  4.  By  a  new  commission,  which 
virtually,  though  silently,  discharges  all  the  former  jus- 

(a)  See  also  5  Geo.  2,  c.  18.  c.  18.  As  to  thequalification  of  justices 

(b)  Blackstone  says  that  thisquali-  of  the  peace,  it  is  to  be  observed  that 
ficatioD  is  almost  an  equivalent  to  the  official  acts  done  by  a  justice  not  pro- 
20/.  per  annum  required  in  Ilonry  perly  (|uulified,  are  not  therefore  void, 
Sixth's  time,  und  cites  Hisiiop  Fleet-  though  he  acts  at  his  own  peril.  Mar- 
woocl's  Chrotiicon  Pretiotum,  giite  Pier  Company  v.  Ilannam,  3  B. 

(c)  What  shall  be  a  sufTicient  qua-  &  Aid.  266. 

lification  within  the  statute  vide  Pack  (e)  1  Ann.  c.  18  ;  vide  sup.  p.  20. 

q.  t.,  V.  Tarplcy,  9  A.  &  E.  468.  (/  )  1  Geo.  3,  c.  13. 

(</)  There  was  a  similar  enactment  ( />•)  7  Geo.  3,  c.  9. 

(now  repealed  by  this  act)  in  6  Geo.  2,  {It)  Lamb.  C8. 
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Qices  that  are  not  included  therein  ;  for  two  commissions 
cannot  subsist  at  once.  6.  By  accession  of  the  office  of 
sheriff,]]  wliich  disqualifies  during  the  year  of  tlie  shriev- 
alty (/).  [[Formerly  it  was  thought  that  if  a  man  was 
named  in  any  commission  of  the  peace,  and  had  afterwards 
a  new  dignity  conferred  upon  him,  this  determined  his 
office,  he  no  longer  answering  the  description  of  the  com- 
mission ;  but  now  it  is  provided  (j)  that,  notwithstanding 
a  new  title  of  dignity,  the  justice  on  whom  it  is  conferred 
shall  still  continue  a  justice. 

The  power,  office  and  duty  of  a  justice  of  tlie  peace 
depend  on  his  commission,  and  on  the  several  statutes 
which  have  created  objects  of  his  jurisdiction.  His  com- 
mission, first,  empowers  him  singly  to  conserve  the  peace, 
and  thereby  gives  him  all  the  power  of  the  antient  con- 
servators at  the  common  law  in  suppressing  riots  and 
affrays,  in  taking  securities  for  the  peace,  and  in  appre- 
hending and  committing  felons  and  other  inferior  criminals. 
It  also  empowers  any  two  or  more  to  hear  and  determine 
all  felonies  and  other  offences,  which  is  the  ground  of  their 
jurisdiction  at  quarter  sessions  (k),'^  of  which  more  will 
be  said  hereafter  when  we  have  occasion  to  treat  of  crimes 
and  the  manner  of  prosecution.  Besides  the  jurisdiction, 
which  the  justices  of  each  county  at  large  exercise,  in 
these  and  other  matters  at  the  quarter  sessions,  authority 
is  moreover  given  by  various  statutes  to  the  justices  acting 
for  the  several  divisions  {I)  into  which  counties  are  for 
that  purpose  distributed,  to  transact  different  descriptions 

(0  I  Mar.  St.  2,  c.  8.  c.  43 ;  10  Geo.  4,  c.  46 ;  6  &  7  Will. 

(j)  1  Edw.  6.  c.  7.  4.  c.  12.     In  the  Report  of  the  Com- 

(k)  The  jurisdiction  of  justices  at  missiooeis  oq  Couaty  Kate,  appointed 

quarter  sessions  in  criminal  cases  is  5th  Nov.  1834,  (Appendix,  part  ii.  p. 

now  defined  by  5  &    6   Vict.   c.  38.  2,)  will  be  found  a  detailed  statement. 

And  by  the  same  statute,  and  also  by  showing  all  the  divisions  for  which 

&9  Geo.  3,  c.  28,  they  are  empowered  magistrates  act  throughout   England 

to  hold  several  courts  at  the  same  time  and  Wales,  and  the  places  for  holding 

for  the  dispatch  of  business.     See  7  ic  petty  sessions,  with  other  particulars, 

8  Vict.  c.  71,  for  regulations  as  to  the  as  returned  by  the  magistrates  to  the 

sessions  of  the  peace  for  Middlesex.  commissioners  for  inquiry  into  county 

(/)  As  to  divisions,  vide  9  Geo.  4,  rate. 
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of  business,  (such  as  licensing  alehouses  or  appointing 
overseers  of  the  poor  or  surveyors  of  highways,)  at  spe- 
cial sessions  (l) ;  and  two  justices,  or  in  some  cases  even 
a  single  magistrate,  are  also  frequently  empowered  by 
statute  to  try  in  a  summary  way,  and  without  jury,  such 
minor  offences  as  in  the  statute  particularized  (w) ;  the 
meeting  of  two  or  more  justices  for  which  purpose  (as  for 
some  others  also)  is  denominated  a  petty  session.  In 
these  and  other  ways  the  legislature  has  from  time  to 
time  heaped  upon  the  justices  such  an  infinite  variety  of 
business,  that  the  country  is  [^greatly  obliged  to  any 
worthy  magistrate  that,  without  any  sinister  views  of  his 
own,  will  engage  in  this  troublesome  service  (n).  And 
therefore  if  a  well-meaning  justice  makes  any  undesigned 
slip  in  his  practice,  great  lenity  and  indulgence  are  shown 
to  him  in  the  courts  of  law ;  and  there  are  many  statutes 
made  to  protect  him  in  the  upright  discharge  of  his  office, 
which,  among  other  privileges,  prohibit  such  justices  from 
being  sued  for  any  oversights  without  notice  beforehand,]] 
or  after  the  expiration  of  six  months  from  the  commission 
of  the  injury,  [[and  stop  all  suits  begun,  on  tender  made  of 
sufficient  amends  (o).]]     But,  subject  to  these  legislative 

(0  As  to  manner  of  seiving  notices  (o)  7  Jac.  l,c.  5;  21  Jac.  l,c.  12  ; 

for  holding  special  sessions,  see  7  &  8  24   Geo.  2,  c.  44.     See  also  7  &  8 

Vict.  c.  33,  s.  7.  Geo.  4,  c.  30,  s  41  ;  c.  29,  s.  63  ;  43 

(m)  See  particularly,  as  to  offences  Geo.  3,  c.  141,  by  which  last  statute 

triable  before  magistrates,  7  &  8  Geo.  justices  are  protected  from  costs,  ice. 

4.  c.  29,  s.  66;  7  &  8  Geo.  4,  c.  30  ;  where  their  convictions  are  quashed, 

8.  29  J  7  &  8  Geo.  4,  c.  31,  s.  8  ;  9  and  actions  afterwards  brought  against 

Geo.  4,  C.31,  8.33.     Also  as  to  the  them,  unless  they   acted  maliciously, 

mode  of  proceeding  generally  on  sum-  and  without  probable  cause.     And  as 

mary  convictions,  see  3  Geo.  4,  c.  23  ;  to  various  points  in  the  construction  of 

6  &   7  Will.   4,  c    114;  Daubney  u.  these  stiilutes,  see  Lovelace  v,  Curry, 

Cooper,  10  13.  &  C.  237.  7  T.  11.631  ;  Massey  v.  Johnson,  12 

(n)  In  R.  V.  Horron,  3  15.  &  Aid.  East,  67  ;  Gray  v.  Cookson,  16  Kast, 

433,  the  Couit  of  Queen's  Hencli  de-  13;   Wedge  v.  Uerkeley,  6  Ad.  &  Kl. 

dared  that  the  justices  of  peace  (acting  663;   Heed  v.  Cowmeadow,  ib.  661  ; 

gratuitously)  were"  a  class  of  persons  Griffith   v.    Harries,   2   Mcc.   &   W. 

'<  to  whom  this  country  were  under  as  336  ;  liaylis  t'.  Strickland,  1  Man.  ic 

"  great  obligations  as  this  or  any  other  Gr.  691.     It  is  to  be  observed,  that 

"  nation  is,  or  ever  wqh,  to  any  mem-  though  by  these  statutes  justices  were 
"  bersof  its  communiiy." 
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])rotections,  a  justice  of  the  peace  is  liable  to  an  action  by 
the  party  injured,  for  illegal  acts  done  by  colour  of  his 
office  (p).  He  is  also  liable  to  be  prosecuted  criminally, 
by  indictment  or  information,  if  guilty  of  any  corrupt  or 
malicious  abuse  in  the  exercise  of  his  judicial  discretion; 
but  when  he  acts  fairly  and  bona  Jide,  leave  will  not  be 
granted  to  file  an  information  against  him  on  account  of 
a  mere  error  in  his  proceedings  (^). 

Qlt  is  impossible,  u|)on  our  present  plan,  to  enter  mi- 
nutely into  the  particulars  of  the  accumulated  authority 
committed  to  the  charge  of  these  magistrates.  It  will  be 
sufficient,  therefore,  to  refer  to  such  subsequent  parts  of 
these  commentaries  as  will,  in  their  turns,  comprise  almost 
every  object  of  their  jurisdiction,  and  in  the  meantime 
recommend  to  the  student  the  examination  of  the  later 
editions  of  Dr.  Burn's  Justice  of  the  Peace (r),  where  he 
will  find  everything  relative  to  this  subject,  both  in  antient 
and  modern  practice,  collected  with  great  care  and  ac- 
curacy.]] 

IV.  The  officers  of  whom  we  have  hitherto  spoken, 
though  all  conservators  of  the  peace,  are  engaged  only  in 
the  higher  departments  of  that  general  duty;  but  we  are 
now  to  examine  the  law  relating  to  those  inferior  officers 
called  Constables  («),  a  species  of  civil  force  of  very  antient 
institution,  to  whom  our  law  commits  the  service  of  ac- 
tually maintaining  the  peace,  and  bringing  to  justice  those 
by  whom  it  is  infringed  (/). 

entitled  to  <fi>u6^e ro«Xt  ID  certain  cases,  (9)  2  Burr.   \\62;  R.  v.  Borron, 

where  an  action  brought  against  them  3  Bam.  &  Aid.  432. 

failed,  all  such  provisions  are  now  re-  (r)    Blackstone   also   recommeiids 

pealed  by  5  &  6  Vict.  c.  97,  s.  2,  and  the  more  antient  treatise  of  Lambard't 

full  costs  granted  in  lieu  thereof.    J'he  Eirenarchia,  which  he  cites  as  his  chief 

same  statute  also  fixes  one  calendar  authority  on  the  subject  of  justices  of 

month  as  the  period  in  all  cases  for  the  peace. 

g'lying  notice  of  action.  («)  See  Hawk.  P.  C.  b.  ii.  c.  10; 

(p)  Fernley  I'.  Worlhington,  1  Man.  Burn,  by  D'Oyly  &  Williams,  Con- 

&  Gr.  491;  Cave  i'.  Mountain,  ibid.  stable. 

267.  And  see  the  cases  cited  sup.  (n.)  (/)  This  force,  originally,  no  doubt. 
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\yhe  word  constable  is  frequently  said  to  be  derived 
from  the  Saxon  Jconinj-j-rapel,  and  to  signify  the  support 
of  the  king;  but  as  we  borrowed  the  name  as  well  as  the 
office  of  constable  from  the  French,  it  seems  more  satis- 
factory to  deduce  it,  with  Sir  Henry  Spelman  and  Dr. 
Cowel,  from  that  language ;  wherein  it  is  plainly  derived 
from  the  Latin  comes  stabuli,  an  officer  well  known  in  the 
empire;  so  called  because,  like  the  great  constable  of 
France,  as  well  as  the  lord  high  constable  of  England,  he 
was  to  regulate  all  matters  of  chivalry,  tilts,  tournaments, 
and  feats  of  arms  which  were  performed  on  horseback  (u). 
This  great  office  of  lord  high  constable  hath  been  disused 
in  England,  except  only  upon  great  and  solemn  occasions, 
such  as  the  king's  coronation  and  the  like,  ever  since  the 
attainder  of  Stafford,  Duke  of  Buckingham,  under  King 
Henry  VIII.;  as  in  France  it  was  suppressed  about  a 
century  after,  by  an  edict  of  Louis  XIII. (a:);]]  but  the 
constables  of  whom  we  now  speak  are  supposed  to  have 
originally  emanated  from  this  high  and  important  office  (?/). 
These  constables  []are  of  two  sorts,  high  constables  and 
petty  constables.  The  former,]]  called  also  chief  con- 
stables (z),  [[were  first  ordained  by  the  Statute  of  Win- 

of  very  eflfective  character,  has  been  in  following  clause  in  a  commission  in 

later  times  inadequate  to  its  important  the  7  Ed.  4,  to  Richard  Eatl  Rivers  : 

duties.   "  Of  the  extent  of  the  power  of  Plenum  potatatem  et  auctoritutem  da- 

"  constables,"  says  liiacksione,  "  con-  mus  et  committimus  ad  cogiioscendiim 

"  sidering  what  manner  of  men  are  for  et  procedendum  in  omnibus  et  singulis 

"  the  most  part  put  into  these  offices,  cuusis  et  negoliis  de  ct  snper  crimine 

"  it  is  perhaps  very  well  that  they  are  l<£s<Ema.jestutisseuipsiusoccasinne,c<E- 

"  generally  kept  in  ignorance."    (See  terisque  causisquibuscunque,SHmmai-ie 

also  Report  on  County  Rate,  16  June,  et  de  pluuo,  sine  stiepitu  et  jiguraju- 

1836.)     But  the  care  of  the  le^isla-  dicii,sola  f'activeritateinspecta.  Rym. 

ture  has  been  recently  applied  to  the  Feed.  torn.   xi.    p.   5B2. — Christian's 

improvement  of  this  force.     See  the  IMackstone,   355,   (note).      Kt   vide 

statute  5  &  6  Vict.  c.  109,  which  will  Reeves's  Mist.  Eng.  Law,  vol.  iii.  p. 

be  presently  noticed  in  the  text.  194  ;  Ilallam,  Mid.  Ages,  vol.  iii.  p. 

(u)  We  may  form  a  judgment  of  the  223. 
power  of  the  lord  high  constable,  and  (i)  Phillip's  Life  of  Pole,  ii.  111. 

the   condition   of  the   people  of  this  (v)  Eambard  of  ('onstables,  5. 

countiy  ill  the  16th  century,  fruui  the  (t)  4  lust.  2G7. 
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[[chester,  13  Edw.  I.  st.  2,  c.  6(a);  are  appointed  at  the 
courts  leet  of  the  franchise  or  hundred  over  which  they 
preside,  or,  in  default  of  that,]]  then  by  the  justices  at  their 
special  sessions,  as  directed  by  7  &  8  Vict  c.  33,  s.  8. 
[[The  petty  constables  are  inferior  officers  in  every  town 
and  parish,  subordinate  to  the  high  constable  of  the 
hundred,  and  first  instituted  about  the  reign  of  Edward 
lll.{b).'2  These  petty  constables  have  two  offices  united 
in  them  ;  the  one  antient,  the  other  modern.  Their  Qan- 
tient  office  is  that  of  headborough,  tithing  man,  or  bore- 
holder,  of  whom  we  fonnerly  spoke  (c),  and  who  are  ts 
antient  as  the  time  of  King  Alfred ;  their  more  modern 
office  is  that  of  constable  merely,  which  was  appointed,  u 
was  observed,  so  lately  as  the  reign  of  Edward  III.,  in 
order  to  assist  the  high  constable  (J).  And  in  general  the 
antient  headboroughs,  tithing  men,  and  borsholdera  were 
made  use  of  to  serve  as  petty  constables,  though  not  so 
generally  but  that,  in  many  places,  they  still  continue 
distinct  officers  from  the  constable.]]  The  proper  duty  of 
the  high  constable  seems  to  be  to  keep  the  king's  peace 
within  the  hundred  (e),  as  the  petty  constable  does  within 
the  parish  or  township,  [[and  the  hundred  is  answerable 
for  all  robberies  committed  therein  by  daylight,]]  as  thia 
must  be  imputed  to  the  negligence  of  their  officers.  But 
he  is  also,  by  various  statutes,  charged  with  other  duties ; 
such  as  that  of  serving  of  precepts  and  warrants  on  certain 
occasions,  and  the  returning  of  lists  of  jurors.  As  to  the 
petty  constables,  their  principal  duty  is  the  preservation  of 

(a)  4  lost.  276.  keep  tMtek  «Md  iMrd  within  his  juris* 

(b)  According  to  Lord  Coke,  4  diction.  "  Ward  (mitodia)  is  cbitBy 
lost.  267,  they  exibted  at  common  <'  applied  lo  the  daytime,  in  order  to 
law  ;  but  perhaps  this  is  to  be  uader>  "  apprehend  rioters  and  robbers  on 
stood  of  he;idboroughs,  &c.  only.  "  the  highways."      "  Watch  is  appli- 

(c)  Sup.  vol.  i.  p.  115.  "  cable  to  the  night  only,  being  called 
((i)  Lamb.  9.  "  among  our 'i'eutonic  ancestors  urar/it 
(e)   IBI.  Com.  356.     See  the  an-       •*  or  wacu,  (vide  Capit.  Hludov.  Pii, 

tient   duties   specifically   enumerated,       "  cap.  i.  a.o.  815,)  and  begins  at  the 
4  Inst.  267.  Blackstone  remarks,  that,       "  time  when  ward  ends." 
by  the  Statute  of  Winchester,  he  is  to 
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the  peace;  though  they  also  have  other  particular  duties 
assigned  to  them  by  act  of  parliament,  particularly  the 
service  of  the  summonses  and  the  execution  of  the  w^arrants 
of  the  justices  of  the  peace,  to  them  directed,  relative  to  the 
apprehension  and  commitment  of  offenders.  In  the  exe- 
cution of  the  warrants  of  the  justices  of  the  peace,  the  petty 
constable  however  enjoys  certain  protections  similar  to 
some  of  those  conferred  on  the  justices  themselves.  Thus, 
an  action  cannot  be  brought  against  him  for  what  he  does 
as  constable,  after  the  expiration  of  six  months  from  the 
commission  of  the  act.  In  one  respect,  indeed,  his  privi- 
lege is  greater  than  that  of  a  magistrate ;  for  by  24  Geo.  II. 
c.  44,  neither  he  nor  those  acting  in  aid  of  him,  shall  be 
sued  without  making  the  justice  who  signed  the  warrant  a 
joint  defendant,  and  on  production  of  such  warrant  at  the 
trial  of  the  cause,  the  jury  shall  give  their  verdict  for  the 
constable,  notwithstanding  any  defect  of  jurisdiction  in  the 
magistrate  (/). 

Petty  constables,  headboroughs,  tithing  men,  and  bors- 
holders  were  formerly  all  chosen  by  the  jury  at  the  court 
leet ;  or  if  no  court  leet  were  held,  then  by  two  justices  of 
the  peace  (^).  But  it  is  now  provided  by  5  &  6  Vict.  c. 
109,  intituled  "  An  Act  for  the  Appointment  and  Payment 
of  Parish  Constables,"  that  for  the  future  no  petty  con- 
stable, headborough,  borsholder,  tithing  man,  or  peace 
officer  of  the  like  description,  shall  be  appointed  for  any 
parish,  township,  or  vill,  within  the  limits  of  that  act  (A), 

(/)  Price  I'.  Messenger,  2  Bos.  &  every  parish  or  township  maintaining 

I'ul.  158  ;  Bell  v.  Oakley,  2  RI.  6c  S.  its  own  poor,  and  every  exlra-paroi;hial 

259  ;  Theobald  v.  Crichmore,  1  B.  &  place  ;  but  does  not  apply  to  the  city 

A.  227.     See  also  as  to  the  notice  of  of  London  or  the  metropolitan  police 

action  required  in  the  case  of  consta-  .district,   or   any  borough    within  the 

bles,  7  &  8  Geo.  4,  c.  29,  s.  63  ;  c.  Municipal  Act,  or  any  parish  which 

30,*.  41,  &C.&C.;  Ballingerv.  Ferris,  levies  rales  for  the   payment  of  con- 

1  Mee.  &  W.  628.  stables  under  3  &  4  Will.  4,  c.  90. 

(g)  14  &  15  Car.  2,  c.  12,8. 15;  1  or  under   any    local    act,   or  to  the 

Bl.  Com.  35^.     Sec  R.  r.  Mosley,  3  County  Palatine  of  Chester.    As  to /«- 

Ad.  &  1:1.438.  bci ties,  kc.sw.l  Si.  8  WcUc. Hi.  As  to 

(h)  The  act  cxleodt  in  general  to  constables  witliin  the  metropolitan  po- 
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at  any  court  leet  or  tourn,  "  except  for  the  performance  of 
"  duties  unconnected  with  the  preservation  of  the  peace 
"  or  with  the  execution  of  that  act."  And  the  same  sta- 
tute, moreover,  contains  provisions  for  the  future  appoint- 
ment and  regulation  of  petty  constables,  the  substance  of 
which  is  as  follows  :  that  the  justices  of  the  peace,  in  their 
several  divisions,  shall  annually  issue  precepts  to  the  over- 
seers of  every  parish  therein,  requiring  them  to  return  a 
list  of  a  competent  number  of  men  within  such  parish 
qualified  and  liable  to  serve  as  constables,  in  which  (gene- 
rally, but  subject  to  numerous  exceptions)  is  included 
every  able-bodied  man  there  resident,  between  twenty-five 
and  fifty-five  years  of  age,  rated  to  the  poor  rate  or  county 
rate,  or  any  tenant  to  the  value  of  4/.  per  annum ;  that 
the  justices,  at  a  special  petty  sessions  of  the  peace  to  be 
holden  for  that  purpose,  shall  revise  such  list  and  choose 
therefrom  such  number  of  persons  as  they  deem  neces- 
sary, having  regard  to  the  extent  and  population  of  the 
parish  ;  but  that  no  person  who  has  already  served  shall 
be  liable  to  do  so  again  till  every  other  person  liable  shall 
have  served,  either  in  person  or  by  substitute  ;  that  every 
person  so  chosen  shall  take  the  oath  of  office  prescribed 
by  the  act,  and  serve  for  a  year,  or  until  another  shall  be 
appointed  in  his  stead ;  and  that  in  case  of  his  refusal  to 
do  so,  shall  incur  such  penalties  as  in  the  act  provided ; 
that  fees  (payable  out  of  the  poor  rate)  shall  be  allowed  to 
the  constables  for  services  of  summonses  and  execution  of 
warrants,  and  such  other  occasional  services  as  the  justices 
shall  think  fit,  according  to  a  table  to  be  settled  by  the 
justices  at  quarter  sessions,  and  approved  by  a  secretary 
of  state ;  that  every  parish,  if  the  vestry  so  resolve,  may 
have  constables  appointed,  with  a  salarj'  payable  out  of 
the  poor  rate ;  and  that  all  constables  appointed  under 
the  act  shall  have  within  their  county,  and  also  within  all 

Hce  district,  see  the  Metropolis  Police       nicipal  Act,  5  &  6  Will.  4,  c.  76,  u. 
Acts,  above  cited,    p.  40  (n.);    and      76,77,82,86. 
as  to  thoi>e  in  boroughs,  see  the  Mu- 

VOL.  III.  E. 
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liberties,  and  franchises,  and  detached  parts  of  other  coun- 
ties situated  therein,  and  also  in  every  county  adjoining, 
all  the  powers  and  privileges,  and  be  liable  to  all  the 
duties  and  responsibihties,  which  a  constable  before  en- 
joyed or  was  subject  to  within  his  constablewick,  but  shall 
not  be  bound  to  act  beyond  his  own  parish  without  the 
special  warrant  of  a  justice  of  the  peace.  It  is  also 
provided,  that  it  shall  be  lawful  for  the  justices  of  the 
peace  in  quarter  sessions  (if  they  think  fit)  to  order,  that 
lock-up  houses,  under  the  charge  of  superintending  con- 
stables, shall  be  provided  in  such  places  within  their 
county  as  they  may  deem  expedient,  and  that  the  expense 
of  providing  and  furnishing  them  shall  be  defrayed  out  of 
the  county  rates ;  and  that  where  a  superintending  con- 
stable is  so  appointed,  the  ordinary  parochial  constable 
shall  be  subject  to  his  authority.  But  no  lock-up  house 
shall  be  provided,  except  upon  such  plan  as  shall  be  ap- 
proved by  a  secretary  of  state,  and  every  such  house  shall 
be  under  the  supervision  of  the  inspectors  of  prisons. 

Besides  the  high  and  petty,  there  are  also  special  con- 
stables, being  persons  appointed  by  the  magistrates  to 
execute  warrants  on  particular  occasions  (i) ;  and  by  1  & 
2  Will.  IV.  c.  41,  and  5  &  6  Will.  IV.  c.  43,  if  it  be  made 
to  appear  to  any  two  justices  of  the  peace,  upon  the  oath 
of  a  credible  witness,  that  any  tumult,  riot  or  felony  has 
taken  place,  or  may  be  reasonably  apprehended,  and  if 
they  be  of  opinion  that  the  ordinary  officers  are  insuffi- 
cient, they  may  appoint  and  swear  in  as  many  house- 
holders or  others  as  they  may  think  fit  (having  no  legal 
exemption  from  the  office  of  constable),  to  act  as  special 
constables  for  a  limited  time,  for  some  particular  parish, 
township,  or  place  ;  or  the  lord  lieutenant  may,  by  direc- 
tion of  one  of  the  j)rincipal  secretaries  of  state,  cause 
special  constables  to  be  appointed  to  act  for  the  whole 
county,  or  any  portion  thereof;  and  in  either  case  any 
privilege  of  exemption  may,  by  order  of  government,  be 

((•)  41  Geo.  3,  c.  78. 
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disallowed.  The  powers  of  a  special  constable,  under 
these  acts,  are  equivalent  to  those  of  an  ordinary  con- 
stable ;  but  the  rule  of  qualification  is  not  the  same,  for 
by  the  express  provision  of  the  later  of  the  two  statutes 
above  referred  to,  it  is  not  necessary  that  the  former 
should  be  resident  within  the  district  or  place  for  which 
he  is  to  act. 

It  is  moreover  provided  by  2  &  3  Vict.  c.  93,  and  3  &  4 
Vict.  c.  88,  passed  for  the  establishment  of  county  and 
district  constables,  that  in  all  cases  where  it  shall  be  made 
to  appear  to  the  justices  of  the  peace  of  any  county  in 
quarter  sessions  assembled,  that  the  ordinary  officers  ap- 
pointed for  preserving  the  peace  are  not  sufficient,  it  shall 
be  lawful  for  them  to  report  the  same  to  one  of  the  prin- 
cij)al  secretaries  of  state,  declaring  how  many  are  needed 
within  the  county,  and  the  rates  of  payment  which  it 
would  be  expedient  to  provide  for  them  ;  provided  always, 
that  the  number  shall  not  be  more  than  one  man  for  every 
1000  of  the  inhabitants.  Also,  that  as  soon  as  the  justices 
shall  have  received  from  the  secretary  of  state,  such  rules 
as  it  shall  be  deemed  expedient  to  make  for  the  govern- 
ment, pay,  clothing,  accoutrements  and  necessaries  of  the 
constables  required,  the  justices  shall,  subject  to  the  secre- 
tary of  state's  approbation,  appoint  a  chief  constable  ;  and 
that  the  chief  constable  may,  subject  to  the  approbation 
of  two  or  more  justices  in  petty  sessions  assembled,  appoint 
the  other  constables  required,  and  also  a  superintendent  to 
be  at  the  head  of  the  constables  in  each  division  ;  and  at 
his  pleasure  may  dismiss  all  or  any  of  them,  subject  to  the 
orders  he  may  receive  from  the  justices  in  quarter  sessions, 
and  to  the  rules  established  for  the  government  of  the 
force.  It  is  also  enacted  by  these  acts,  that  the  salaries  and 
allowances  of  the  chief  and  other  constables,  and  all  ex- 
penses incurred  in  putting  the  same  into  execujion,  shall 
be  paid  out  of  a  police  rate,  to  be  made  by  the  justices  at 
quarter  sessions,  and  that  it  shall  be  lawful  for  the  justices 
of  any  county  ia  which   constables   shall   have  been  so 
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appointed,  and  for  the  council  of  any  incorporated  borough 
situated  in  or  adjoining  to  such  county,  to  agree  together 
for  the  consohdation  of  the  county  and  borough  poHce 
estabHshments. 

Another  branch  of  the  poHce  of  the  realm,  closely  con- 
nected with  the  subject  under  discussion,  consists  o^  watch- 
men, or  guardians  of  the  peace,  by  night  {j).  These  were 
antiently  only  the  deputies  or  assistants  of  the  constable, 
and  were  appointed  by  him  {k).  But  watchmen  have,  in 
modern  times, been  appointed  without  the  constable's  inter- 
vention, being  employed  and  paid  by  particular  parishes,  or 
sometimes  by  private  individuals,  with  the  view  of  obtaining 
a  more  effectual  protection  to  person  and  property  than  can 
be  otherwise  afforded.  The  authority  of  watchmen,  in  this 
modern  sense,  is  recognized  by  law  (l) ;  and  by  the  statute  3 
&  4  Will.  IV.  c.  90,  (amended  by  3  &  4  Vict.  c.  88,  s.  20,) 
regulations  are  made  for  the  watching  and  lighting  of 
such  parishes  as  are  disposed  to  the  introduction  of  such 
improvements  at  their  own  expense  (w).  It  is  pro- 
vided, that,  upon  the  application  of  three  or  more  rate- 
payers (;/),  a  meeting  of  that  class  of  the  inhabitants  may 
be  convened,  by  whom  (or  by  the  rate-payers  at  large,  if  a 
general  poll  shall  be  demanded,)  it  shall  be  determined 
whether  the  provisions  of  the  act  shall  be  adopted  (o).  In 
the  event  of  their  adoption,  inspectors  are  to  be  appointed 
for  carrying  them  into  effect  (p),  who  are  accordingly 
empowered  to  appoint  from  time  to  time  such  number  of 
watchmen,  patrols,  and  other  persons,  for  the  protection 
of  the  inhabitants  by  day  and  night,  as  they  shall  think 
sufficient,  and  to  give  rewards  for  apprehending  felons  and 
others,  and  to  defray  tiic  expenses  of  parish  prosecutions  ((^). 

(J)  Vide  sup,  p.  47,  n.  7  Will.  4   &   1  Vict.  c.  78,  s.  29, 

(k)  1  Bl.  Com.  357.  c.  81,  8.  3. 

(0  2  Hale»  P.  C.  98;  3  Inst.  62 ;  («)  Sect.  6. 

9  Rep.  66.  (o)  Sect.  8,  9. 

{m)  Ai  to  watching  and  lighting  in  (p)  Sect.  8. 

borough*,  sec   Municipal  Act,  b  i*.  G  (i/)  Strt.  39. 

Will.  4,  c.  76, 1.  76,  77,  82,  86,  88  ; 
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The  watchmen  and  patrols  so  appointed  are  to  be  sworn 
in  as  constables,  and  to  act  as  such,  with  powers  and 
privileges  equally  extensive  (r);  and  such  beats  and  rounds 
are  to  be  assigned  to  them,  and  such  wages  allowed,  as  the 
inspectors  may  deem  expedient  («).  The  inspectors  are  also 
authorized  to  put  up  lamps  for  lighting  the  streets  with  gas 
or  otherwise,  and  to  provide  fire  engines  for  the  use  of  the 
parish  (t).  And  it  is  farther  provided,  that  the  expenses 
incurred  in  the  performance  of  all  these  duties,  shall  be 
defrayed  by  rates  to  be  levied  by  the  overseers,  under 
orders  of  the  inspector,  on  the  owners  and  occupiers  of 
property  in  the  parish  rateable  to  the  relief  of  the  poor  (a). 
But  the  total  amount  to  be  levied  for  such  purpose  in  any 
one  year,  is  not  to  exceed  the  limit  which  may  have  been 
previously  fixed  by  an  annual  vote  of  the  rate  payers  (x). 

(r)  Sect.  42.  (m)  Sect.  32.  33, 

(t)  Sect.  39.  (x)  Sect.  33,  39. 

0)  Sect.  44,  45. 
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PART  11. 

OF  THE  CHURCH. 


Having  now  finished  our  examination  of  that  division  of 
public  rights  which  concerns  the  relation  between  persons 
in  civil  authority,  and  those  who  are  subject  to  that  autho- 
rity, which  involved  the  whole  law  relating  to  the  state  or 
civil  government,  we  are  next  to  turn  our  attention  to  such 
public  rights  as  are  connected  with  the  relation  between 
those  who  have  power  in  matters  ecclesiastical,  and  those 
over  whom  that  power  is  exercised, — which  latter  subject 
we  shall  discuss,  as  proposed  in  a  former  place  (a),  under 
the  general  head  of  the  Church. 

The  Church,  in  that  sense  of  the  term  to  which  these 
Commentaries  refer,  may  be  defined  as  an  institution  esta- 
blished by  the  law  of  the  land,  in  reference  to  religion ; 
in  treating  of  which  we  shall  find  it  convenient  to  consider, 
jirst,  the  authorities  established  in  the  Church  ;  secondly, 
the  law  relating  to  its  doctrines,  worship,  and  discipline ; 
thirdly,  the  law  relating  to  its  benefices  or  endowments. 

(a)  Vide  sup.  vol.  ii.  p.  346. 
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CHAPTER  I. 

OF  THE  ECCLESIASTICAL  AUTHORITIES. 


The  ecclesiastical  authorities  consist  (under  the  sovereign, 
the  common  head  of  the  Church)  principally  of  the  clergy ^ 
(a  venerable  body  of  men  set  apart  from  the  rest  of  the 
people  or  laity,)  in  order  to  superintend  the  public  wor- 
ship of  Almighty  God  and  the  other  ceremonies  of  religion, 
and  to  administer  spiritual  counsel  and  instruction. 

The  clergy  consist  of  such,  and  such  only,  as  have  been 
admitted  into  holy  orders;  which,  in  the  Church  of  England, 
are  the  orders  of  bishops  (including  archbishops),  priests, 
and  deacons  (a) ;  and  the  ordination  in  that  church  must 
take  place  according  to  the  form  prescribed  in  the  Book 
of  Common  Prayer  (6).  By  13  Eliz.  c.  12,  and  44  Geo.  III. 
c.  43,  it  is  provided  (conformably  to  the  canons),  that 
none  shall  be  ordained  deacon  under  twenty-three  years, 
nor  priest  under  twenty-four  years,  of  age ;  though  as  to 
deacons,  the  Archbishop  of  Canterbury  has  the  privilege  of 
admitting  them  (by  faculty  or  dispensation)  at  an  earlier 
period.  Also  by  the  same  statute  of  Elizabeth,  none  shall 
be  ordained  either  priest  or  deacon,  without  first  subscrib- 
ing the  Thirty-nine  Articles  of  religion;  nor  by  1  Eliz.  c.  1, 

(a)  The  Uoraaa  canonists  had  the  foreign  bishop,  can  ofliciate  withoat 
orders  of  bishop  (in  which  the  pope  special  permission  from  the  archbishop 
and  archbishops  were  included),  priest,  of  the  province,  or  be  admitted  to  a 
deacon,  subdeacon,  psalmist,  acolythe,  benefice,  without  consent  both  of  arch- 
exorcist,  reader,  ostiarius.  Corv.  Jus  bishop  and  bishop.  By  the  same 
Canon.  38,  39;  Gibs.  Cod.  115.  statute,  deacons  and  priests  may   be 

(6)  See  3  Burn's  Eccl.  Law,  103  ;  ordained  by  our  bishops,  for  the  colo- 

Wats.  C.  L.  ch.  xiv.      By  59  Geo.  3,  nies. 
c.  60,  s.  3,  no  person  ordained  by  a 
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and  1  Will.  &;  Mar.  c.  8,  without  first  taking  the  oaths  of 
allegiance  and  supremacy  (c).  Moreover,  by  the  canon 
law  (d),  no  person  shall  be  admitted  into  holy  orders  with- 
out a  title  (as  it  is  called);  that  is,  unless  he  produce  to 
the  bishop  a  presentation  to  some  ecclesiastical  living 
within  the  diocese,  or  such  certificate  of  preferment  or 
provision  as  in  the  canon  described ;  or  unless  he  be  a 
fellow  or  chaplain  in  Cambridge  or  Oxford,  or  master  of 
arts  of  five  years'  standing  in  such  university,  and  living 
there  at  his  own  charge ;  or  unless  the  bishop  himself  in- 
tends shortly  to  admit  him  to  some  benefice  or  curacy. 
And  we  may  observe  farther,  that,  [[by  31  Eliz.  c.  6,  if  any 
person  obtain  orders  or  a  licence  to  preach  by  money  or 
corrupt  practices,  (which  seems  to  be  the  true,  though  not 
the  common  notion  of  simony),  the  person  giving  such 
orders  shall  forfeit  40/.,  and  the  person  receiving,  10/. ;  and 
the  latter  is  incapable  of  any  ecclesiastical  preferment  for 
seven  years  afterwards.]] 

In  order  to  attend  the  more  closely  to  their  duties,  the 
clergy  have  certain  privileges,  [[and  had  formerly  much 
greater,  which  were  abridged  at  the  time  of  the  Reformation, 
on  account  of  the  ill  use  which  the  popish  clergy  had  en- 
deavoured to  make  of  them ;  for  the  laws  having  exempted 
them  from  almost  every  personal  duty,  they  attempted  a 
total  exemption  from  every  secular  tie  (e).  But  it  is  ob- 
served by  Sir  Edward  Coke(/),  that  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lose  its  proper 
channel,  so  in  times  past  ecclesiastical  persons,  seeking  to 
extend  their  liberties  beyond  their  true  bounds,  either  lost 
or  enjoyed  not,  those  which  of  right  belonged  to  them.]] 
The  personal  exemptions  do  indeed  in  several  instances 
continue.    [[A  clergyman  cannot  be  compelled  to  serve  on 

(c)  By  24  Geo.  3,  c.  35,  llie  Bishop  (<l)  Can.  33  ;  Wats.  C.  L.  1 47. 

of  London,  or  other  bishop  by  liim  ap-  (<;)  The  marriage  of  the  clergy  was, 

pointed,  may  ordiiin  aliens  to  exercise  in  the  time  of  popery,  pioliibited  ;  but 

the  ofl'ice  of  deacon  or  priest  out  of  the  the  proliibition  was  taken  away  by  2 

dominions  of  the  crown,  without  the  &  3  ICdw.  6^  c.  21. 
oath  of  allegiance.  (/)  2  Inst.  4. 
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[^a  jury  (g);  nor  can  he  be  chosen  to  any  temporal  oflSce, 
as  bailiff,  reeve,  constable,  or  the  like;  in  regard  of  his  owa 
continual  attendance  on  the  sacred  function  (A).  During 
his  attendance  on  divine  service,]]  eundo,  morando,  et  rede- 
undo,  pie  is  privileged  from  arrests  in  civil  suits  (i),]]  and 
the  glebe  and  tithes  of  his  parsonage  are  not  liable  to  exe- 
cution for  debt,  in  the  same  manner  as  lay  property,  but  to 
a  sequestration,  by  which  the  churchwardens  are  directed 
to  levy  the  debt,  after  making  provision  for  the  service  of 
the  church  (j).  [|But  as  they  have  their  privileges,  so  also 
they  have  their  disabilities,  on  account  of  their  spiritual 
avocations.]]  By  41  Geo.  III.  c.  63,  they  are  incapable  of 
being  elected  members  of  the  House  of  Commons  (A) ;  and 
by  5  &  6  Will.  IV.  c.  76,  s.  28,  of  being  councillors  or 
aldermen  in  boroughs.  They  are  also  prohibited  from 
farming  or  trading ;  for  by  1  &  2  Vict.  c.  106,  s.  28—30, 
(repealing  some  former  acts  on  this  subject,)  no  spiritual 
person  holding  any  cathedral  preferment  or  benefice,  or 
any  curacy   or  lectureship,   or  allowed   to   perform   the 

(g)  6  Geo.  4,  c.  50,  s.  2.     He  is  litioo,  wa*  allowed  to  them  in  a  mora 

also,  by  the  statute  of  Marlbridge,  52  beneficial  scnae  than  to  laymen  -,  as  a 

Hen.  3,  c.  10,  discharged  from  attend-  clergyman  luight  have  it  wiibuut  anjr 

anee  upon  courts  leet  and  the  sheriffs'  corporal    punishment    whatever,    and 

tournsj    (antient  couru  of  criminal  might  have  it  more  than  once — neither 

jurisdiction,  now   almost   superseded  of  which  was  permitted   to   laymen, 

by   the    court   of   quarter  sessions.)  1  Bl.  Com.  377  ;  4  Bl.  Com.  372. 

F.  N.  B.  160  ;  2  Inst.  4.  {k)  Vide  sup.  vol.  ii.  p.  391 .   Upon 

{h)  Finch,  L.  88.  the  controverted  question,  as  to  the 

(i)  Stat.  50  Edw.  3.  c.  5;  1  lUc.  eligibility  of  clergymen  prior  to  the 

2,  c.  15  ;  29  Car.  2,  c.  7,  s.  6  ;  9  stat.  41  Geo.  3,  c.  63,  Blackstoae  was 

Geo.  4,  c.  31,  s.  23;  12  Rep.  100;  of  opinion  that  they  were  ineligible; 

Goddard  v.  Harris,  7  Bing.  320.  assigning  as  the  reason,  that  they  sit 

(J)  Ex  parte  Meymolt,  1  Atk.  200  ;  in  eonvocation.  But  that  reason,  as  has 

Burn's  E.  L.  Sequestration  ;  Arbuckle  been  justly  remaiked,  is  unsatisfactory. 

v.Cowtan,  3  Bos.&  Pul.  326;  Marsh  See  Coleridge's  Black,  vol.  i.  p.  175. 

».  Fawcelt,  2  H.  Bl.  582.     See  also  And  the  authorities  were,  on  the  whole, 

p.  9,  n.,  supra ,  as  to  the  privilege,  now  in  favour  of  their  eligibility,  vide  case 

abolished,   of  the   benefit   of   dergif.  of  the  Borough  of  Newport,  2  Luders, 

This  was   antiently    allowed    to   the  269. 
clergy  alone;  and,  even  till  its  abo- 
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duties  of  any  ecclesiastical  ofRce,  shall  take  to  farm  for 
occupation  by  himself,  any  lands  exceeding  eighty  acres 
in  the  whole,  without  permission  in  writing  from  the 
bishop  of  the  diocese;  nor  shall  such  spiritual  person,  by 
himself  or  any  other  to  his  use,  carry  on  any  trade  or 
dealing  for  profit,  unless  it  be  carried  on  by  more  than  six 
partners,  or  his  share  in  it  shall  have  devolved  to  him  by 
inheritance,  or  other  such  representative  title  as  in  the  act 
specified  ;  and  even  in  these  excepted  cases  it  is  illegal  for 
him  to  act  as  director  or  managing  partner,  or  to  carry  on 
the  trade  in  person  {k).  But  notwithstanding  these  pro- 
hibitions, the  act  allows  him  to  carry  on  the  business 
of  a  schoolmaster,  or  to  deal  with  booksellers  as  to  the 
sale  of  books,  or  to  be  a  managing  director,  partner,  or 
shareholder  in  any  benefit  society,  or  fire  or  life-insurance 
society,  or  to  buy  or  sell  to  the  extent  necessarily  inci- 
dental to  his  lawful  occupation  of  land,  or  to  sell  minerals 
the  produce  of  his  land,  provided  that  none  of  these  trans- 
actions be  conducted  in  person,  in  any  market  or  place  of 
public  sale. 

[[In  the  frame  and  constitution  of  ecclesiastical  polity  there 
are  divers  ranks  and  degrees,  which  we  shall  consider  in 
their  respective  order,  merely  as  they  are  taken  notice  of  by 
the  secular  laws  of  England,  without  intermeddling  with]] 
any  matters  merely  spiritual,  such  as  the  spiritual  distinc- 
tion between  priests  and  deacons,  or  [[the  canons  and 
constitutions,  by  which  the  clergy  have  bound  themselves.]] 

I.  An  archbishop  or  bishop  is  constituted  by  election, 
confirmation,  consecration,  and  installation;    though  an 


(k)  Spiritual  persons  had  been  re-  to  be  members,  was  void  by  the  efl'cct 

•trained   from    trading    by    previous  of  that  statute.     Hall  v.  Franklin,  3 

statutes;    and  among  others  by  57  Mee.  &  W.  259.    But  on  this  subject, 

Geo.  3,  c.  99;  and  it  was  held,  that  a  see  now    1  &  2  Vict.  c.  10  ;  4  &  5 

contract  made  by  a  banking  company,  Vict.  c.  14. 
of  which  spiritual  persons  happened 
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archbishop  is  more  properly  said  to  be  enthroned  and  not 
installed  (/). 

The  election  of  an  archbishop  or  bishop  is  by  the 
[[chapter  of  his  cathedral  church,  by  virtue  of  a  licence  from 
the  crown.  Election  was,  in  very  early  times,  the  usual 
mode  of  elevation  to  the  episcopal  chair,  throughout  all 
Christendom ;  and  this  was  promiscuously  performed  by 
the  laity  as  well  as  the  clergy  (w),  till  at  length  it  becoming 
tumultuous,  the  emperors  and  other  sovereign  of  the  re- 
spective kingdoms  of  Europe  took  the  appointment  in  some 
degree  into  their  own  hands,  by  reserving  to  themselves  the 
right  of  confirming  these  elections,  and  of  granting  investi- 
ture of  the  temporalties,  which  now  began  almost  universally 
to  be  annexed  to  this  spiritual  dignity ;  without  which  con- 
firmation and  investiture  the  elected  bishop  could  neither 
be  consecrated  nor  receive  any  secular  profits.  This  right 
was  acknowledged  in  the  Emperor  Charlemagne,  a.  d.  773, 
by  Pope  Hadrian  I.  and  the  Council  of  Lateran  (n),  and 
universally  exercised  by  other  Christian  princes ;  but  the 
policy  of  the  court  of  Rome  at  the  same  time  began  by 
degrees  to  exclude  the  laity  from  any  share  in  these  elec- 
tions, and  to  confine  them  wholly  to  the  clergy  ;  which  at 
length  was  completely  eft'ected ;  the  mere  form  at  election 
appearing  to  the  people  to  be  a  thing  of  little  consequence, 
while  the  crown  was  in  possession  of  an  absolute  negative, 
which  was  almost  equivalent  to  a  direct  right  of  nomina- 
tion. Hence  the  right  of  appointing  to  bishoprics  is  said 
to  have  been  in  the  crown  of  England  (o),  (as  well  as  other 

(0  Bishop  of  St.  David's  v.  Lucy,  of  bishops  and   archdeacons  for  the 

1    Salk.   137  ;    3  Salk.   72.     As  to  West  India  Colonies;  26  Geo.  3.  c. 

archbishops  and   bishops,   vide    sup.  84,  as  to  the  consecration  of  bishops 

vol.  i.  p.  108;    vol.  ii.  p.  358;    see  for  foreign  parts, 

also  5  &  6  Vict.  c.  26,  as  to  providing  (m)  Per  clernm  et  ptpulum,  Paim. 

episcopal  houses  of  residence  ;  6  &  7  25  ;  Sobrean  v.  Kevan.  2  Roll.  Rep. 

Vict.  c.  62,  as  to  providing  for  per-  102  ;  M.  Paris,  ».  d.  1095. 

formanceof  episcopal  functions  incase  (w)  Decret.  1 ,  dist. 63,  c.  22. 

of  incapacity  ;  6  Geo.  4,  c.  88,  and  5  (o)  Palm.  28. 
&  6  Vict,  c.4,as  to  the  establishment 
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[^kingdoms  in  Europe,)  even  in  the  Saxon  times,  because  the 
rights  of  confirmation  and  investiture  were  in  effect,  though 
not  in  form,  a  right  of  complete  donation  (p).  But  when, 
by  length  of  time,  the  custom  of  making  elections  by  the 
clergy  only  was  fully  established,  the  popes  began  to  except 
to  the  usual  method  of  granting  these  investitures,  which 
was  yer  annulum  et  baculum,  by  the  prince's  delivering  to 
the  prelate  a  ring  and  pastoral  staff  or  crosier, — pretending 
that  this  was  an  encroachment  on  the  church's  authority, 
and  an  attempt  by  these  symbols  to  confer  a  spiritual  juris- 
diction; and  Pope  Gregory  VII.,  towards  the  close  of  the 
eleventh  century,  published  a  bull  of  excommunication 
against  all  princes  who  should  dare  to  confer  investitures, 
and  all  prelates  who  should  venture  to  receive  them  {q). 
This  was  a  bold  step  towards  effecting  the  plan  then  adopted 
by  the  Roman  see,  of  rendering  the  clergy  entirely  inde- 
pendent of  the  civil  authority ;  and  long  and  eager  were 
the  contests  occasioned  by  this  papal  claim.  But  at  length, 
when  the  Emperor  Henry  V.  agreed  to  remove  all  suspi- 
cion of  encroachment  on  the  spiritual  character,  by  con- 
ferring investitures  for  the  future  -per  scepirum  and  not  per 
annulum  et  haculum  ;  and  when  the  kings  of  England  and 
France  consented  also  to  alter  the  form  in  their  kingdoms, 
and  receive  only  homage  from  the  bishops  for  their  tem- 
poralties,  instead  of  investing  them  by  the  ring  and  crosier; 
the  court  of  Rome  found  it  prudent  to  suspend  for  awhile 
its  other  pretensions  (r). 

This  concession  was  obtained  from  King  Henry  I.  in 
England,  by  means  of  that  obstinate  and  arrogant  pre- 
late. Archbishop  Anselm  (s) ;  but  King  John,  about  a 
century  afterwards,  in  order  to  obtain  the  protection  of 

(p)  "  Nulla  electiopreelalorum  (sunt  electum  a  rege  poilulabant.     Seldcn, 

verba  Ingulphi)   erat  tnerc   libera  et  Jan.  Ang.  I.  i.  s.  39. 

"  eaiwnica  ;  led  nmne$  dignitalei,  lam  (<i)  Decret.2,caus.  16,  qu.  7,  c.  12 

"  epiKoporum ,  quam  abbatum,  per  an'  et  13. 

"nulum  et  baculum  regis  curia  pro  (r)  Mod.  Un.  Hist.  xxv.  3G3  ;  xxix. 

"  tua  eomplaceutia  cotiferebat."   Penei  116. 

elericot  et  monarhm  J'uit  electio,   $ed  (i)  M.  Paris,  a.  d.  1 107. 
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[[the  pope  against  his  discontented  barons,  was  also  pre- 
vailed upon  to  give  up  by  a  charter,  to  all  the  monasteries 
and  cathedrals  in  the  kingdom,  the  free  right  of  electing 
their  prelates,  whether  abbots  or  bishops ;  reserving  only 
to  the  crown,  the  custody  of  the  temporalties  during  the 
vacancy,  the  form  of  granting  a  licence  to  elect,  (on  re- 
fusal whereof  the  electors  might  proceed  without  it,)  and 
the  right  of  approbation  afterwards,  which  was  not  to  be 
denied  without  a  reasonable  and  lawful  cause  (t).  This 
grant  was  expressly  recognised  and  confirmed  in  king 
John's  Magna  Cliarta  (u),  and  was  again  established  by 
statute  25  Edw.  III.  st.  6,  s.  3.]] 

But  by  statute  25  Hen.  VIII.  c.  20(»)  the  law  was 
again  altered,  and  the  right  of  nomination  secured  to  the 
crown  ;  Qit  being  enacted  that  at  every  future  avoidance  of 
a  bishopric,  the  king  may  send  the  dean  and  chapter  his 
usual  licence  to  proceed  to  election,]]  or,  conge  (ftiire, 
[]which  is  always  to  be  accompanied  with  a  letter  missive 
from  the  king,  containing  the  name  of  the  person  whom  he 
would  have  them  elect ;  and  if  the  dean  and  chapter  delay 
their  election  above  twelve  days,  the  nomination  shall 
devolve  to  the  king,  who  may  by  letters  patent  appoint  such 
person  as  he  pleases  (x).  This  election  or  nomination,  if  it 
be  of  a  bishop,  must  be  signified  by  the  king's  letters  patent 
to  the  archbishop  of  the  province ;  if  it  be  of  an  archbishop, 
to  the  other  archbishop  and  two  bishops,  or  to  four  bishops ; 
requiring  them  to  confirm,  invest,  and  consecrate  the  per- 
son so  elected  ;  which  they  are  bound  to  perform  immedi- 

(0  M.  Paris,  a.  d.  1214  ;  1  Rym.  cle&iastical  Persons,  C.  2. 
Foed.  198.  (')  It   is  directed  ia   the  form  of 

(u)  Cap.  1,  edit.  Oxon.  1759.  consecrating    bishops,    confirmed   by 

(i')  This  statute   was  repealed  by  various  statutes  since  the    Reforma- 

1  Edw.  6,  c.  2,  wliicb   declared  that  tioo,  that  a  bishop,  when  conseciated, 

the  collation  and  gift  of  all  bishoprics  must  be  full  thirty  years  of  age  ;  but 

appeitained  to  the  king.     But  the  1  there  seems  to  have  been  no  restric- 

Kdw.  6  being  afterwards  repealed  by  tion  of  this  kind  in  antient  times. — 

1  Mary,  st.   2,  c.  2,  and  1   Klii.  c.  1,  Chiistian's  Blacksione,  vol.i.  p.  379, 

the  statute  of  lien.  8  was  consequently  cites  God  w.  Coram,  de  Prxsul.  693. 
revived.    12  Rep.    7  ;  Com.  Dig.  Ec- 
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[[ately,  without  any  application  to  the  see  of  Rome.  After 
which,  the  bishop  elect  shall  sue  to  the  king  for  his  tem- 
poralties,  shall  make  oath  to  the  king  and  none  other, 
and  shall  take  restitution  of  his  secular  possessions  out  of 
the  king's  hands  only.  And  if  such  dean  and  chapter  do 
not  elect  in  the  manner  by  this  act  appointed,  or  if  such 
archbishop  or  bishop  do  refuse  to  confirm,  invest,  and 
consecrate  such  bishop  elect,  they  shall  incur  all  the  pe- 
nalties of  a  pramunire,'2  that  is,  the  loss  of  all  civil  rights, 
forfeiture  of  lands,  goods  and  chattels,  and  imprisonment 
during  the  royal  pleasure(?/).  It  is  to  be  observed,  however, 
that  the  mode  here  described  of  appointing  bishops  applies 
only  to  such  sees  as  are  of  old  foundation.  The  five  new 
bishoprics  created  by  Henry  VIII.,  viz.  Bristol  and  Glou- 
cester (now  united),  Chester,  Peterborough,  and  Oxford, 
have  been  always  donatives,  and  conferred  by  letters  pa- 
tent from  the  crown  (z);  and  the  case  is  the  same  as  to 
the  bishopric  of  Ripon,  now  recently  created  (a). 

There  are  two  archbishops  (6)  for  England  and  Wales  ; 
the  Archbishop  of  Canterbury,  who  has  within  his  pro- 
vince all  the  bishoprics,  (which  are  at  present  twenty-five 
in  number),  except  Chester,  Durham,  Carlisle,  Ripon,  and 
the  Isle  of  Man  ;  and  the  Archbishop  of  York,  whose 
province  comprises  the  five  bishoprics  just  named. 

[[An  archbishop  is  the  chief  of  the  clergy  in  a  whole 
province,  and  has  the  inspection  of  the  bishops  of  that 
province,  as  well  as  of  the  inferior  clergy,^  whom  he  has 
j)ower  for  that  purpose  to  visit(c).    He  confirms  the  election 

(y)  4  Bl.  Com.  117.  subject  to  the  Archbishop  of  Canler- 

(i)  Co.  Lilt.  134  a,  n.  (5).  The  bury.  Rogers's  Eccl.  L.  105.  The 
case  is  the  same  ns  to  llie  Irisli  bishop-  Archbisliop  of  Canterbury  was  an- 
rics,  which  are  ma<le  donative  by  the  tiently  Primate  of  Ireland  also.  Ire- 
Irish  statute,  2  Eliz.  c.  4  ;  ibid.  land  had  do  archbishop  of  its  own  till 

(a)  See6&  7  Will.  4,  c.  77.  1152.     Ibid.  106. 

(h)  Anticntly  there  were  three  arch-  (c)  See    Bishop  of  St.  David's  v. 

bishoprics,  the  third  being  of  Caerieon,  Lucy,  1  Salk.  134  ;  He  Dean  of  York, 

in  Wales;  but  in  the  lime  of  Henry  I.  2  Ad.  &  El.  N.  S.  1. 
both  that  sec  and  all    Wales  became 
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of  the  bishops,  and  afterwards  consecrates  them  (d).  He 
pias  also  his  own  diocese,  wherein  he  exercises  episcopal 
jurisdiction,  as  in  his  province  he  exercises  archiepis- 
copal  (e).  As  archbishop,  he,  upon  receipt  of  the  king's 
writ,  calls  the  bishops  and  clergy  of  his  province  to  meet 
him  in  convocation;  but  without  the  king's  writ  he  can- 
not assemble  them  (/).  To  him,]]  as  a  superior  eccle- 
siastical judge,  \jl\\  appeals  are  made  from  inferior  juris- 
dictions within  his  province;  and,  as  an  appeal  lies  from 
the  bishops  in  person,  to  him  in  person,  so  it  also  lies 
from  the  consistory  courts  of  each  diocese,  to  his  archi- 
cpiscoj}al  court :]]  in  addition  to  which  he  has  also  a  court  of 
original  jurisdiction  (^).  [[During  the  vacancy  of  any  see  in 
his  province,  he  is  guardian  of  the  spiritualties  thereof,  as 
the  king  is  of  the  temporalties,  and  he  executes  all  eccle- 
siastical jurisdiction  therein.  If  an  archiepiscopal  see  be 
vacant,  the  dean  and  chapter  are  the  spiritual  guardians, 
ever  since  the  othce  of  Prior  of  Canterbury  was  abolished 
at  the  Reformation  (A).  The  archbishop  is  entitled  to  pre- 
sent by  lapse,  to  all  the  ecclesiastical  livings  in  the  dis- 
posal of  his  diocesan  bishops,  if  not  filled  within  six 
months.  And  the  archbishop  has  a  customary  preroga- 
tive, when  a  bishop  is  consecrated  by  him,  to  name  a  clerk 
or  chaplain  of  his  own  to  be  provided  for  by  such  suft'ragan 
bishop  (i) ;  in  lieu  of  which  it  is  now  usual  for  the  bishop 

(d)  2  Rol.  Ab.  223.  "  id  raspect   of  their  relatioo  to  the 

(e)  The  secular  jurisdiction  for-  "  archbishop  of  their  province.  But 
merly  belonging  to  the  Archbishop  of  "  formerly  each  archbishop  and  bishop 
York  and  Bishop  of  Ely,  was  abo-  "  haJ  also  bis  sufTragan  to  assist  him 
lishedby  6&l  7  Will.  4,  c. 87  ;  7  Will.  "  in  conferring  orders,  and  in  other 
4  &  1  \' ict.  c.  53  ;  that  belonging  to  "  spiritual  parts  of  his  office  within 
the  bishop  of  Durham,  by  6  &  7  Will.  "  his  diocese.  These,  in  our  eccle«<- 
4,  c.  19.  <*  astical   law,   are    called    suffragan 

(/)  4  Inst.  322,  323.  "bishops,   and   resemble  the    chore- 

(g)  As  to  the  Archbishop's  Courts,  "  piscopi,  or  bishops  of  the  country,  in 

vide     sup.    vol.    ii.    p.    238 ;     post,  "  the  eaily   times    of  the    Christian 

Book  V.  "  church.     How  this  inferior  order  of 

(^)  2  llol.  Abr.  22.  "  bishops  may  be  elected  and  conse- 

(i)  "  Bishops  are  styltd  suffragan  "  crated  is  regulattd  by  26  Hen.  8, 
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[[to  make  over  by  deed  to  the  archbishop,  his  executors  and 
assigns,  the  next  presentation  of  such  dignity  or  benefice 
in  the  bishop's  disposal  within  that  see,  as  the  archbishop 
himself  shall  choose,  which  is  therefore  called  his  op- 
tion ii) ;  which  options  are  only  binding  on  the  bishop 
himself  who  grants  them,  and  not  on  his  successors  (j ). 
The  prerogative  itself  seems  to  be  derived  from  the  legatine 
power  formerly  annexed  by  the  popes  to  the  metropolitan 
of  Canterbury  {k).  And  we  may  add,  that  the  papal  claim 
itself  (like  most  others  of  that  encroaching  see)  was  pro- 
bably set  up  in  imitation  of  the  imperial  prerogative  called 
prima  or  primaria  preces  ;  whereby  the  emperor  exercises, 
and  hath  immemorially  exercised  {I),  a  right  of  naming  to 
the  first  prebend  that  becomes  vacant  after  his  accession 
in  every  church  of  the  empire  {m).  A  right  that  was  also 
exercised  by  the  crown  of  England  in  the  reign  of  Ed- 
ward I.  {n),  and  which  probably  gave  rise  to  the  royal 

"  c.  14  ;  bul  notwithstanding  this  sta-       wise  if  a  bishop  dies  after  an  option 


"  tute,  it  is  not  usual  to  appoint  them. 
"  This  should  not  be  confounded  with 
"  the  coadjutors  of  a  bishop  ;  the  latter 
"  being  appointed  in  case  of  a  bishop's 
"  infirmity  to  superintend  his  juris- 
"  diction  and  temporalties,  neither  of 
"  which  was  within  the  interference 
"  of  the  former.  See  fully  on  this 
"  subject  in  1  Gibs.  Cod,  Isted.  155." 
—Co.  Litt.  by  llarg.  94  a,  note  (3). 

(i)  Cowel's  Interp.  tit.  Option. 

(J)  These  options  become  the  pri- 
vate patronage  of  the  aichbishop,  and 
upon  his  death  are  transmitted  to  his 
personal  representatives;  or  the  arch- 
bishop may  direct  by  his  will  whom, 
upon  a  vacancy,  his  executor  shall 
present  ;  which  direction,  according 
to  a  decision  in  the  Mouse  of  Lords, 
liii  executor  is  compellable  to  observe. 
1  Hum's  Keel.  Law, 226.  Ifabishnp 
dirt  during  the  vacancy  of  any  bene- 
fice within  lii»  patronage,  the  present- 
ation devolves  to  the  crown  ;  so  like- 


becomes  vacant,  and  before  the  arch- 
bishop or  his  representative  has  pre- 
sented, and  the  clerk  is  instituted,  the 
crown  pro  hue  vice  will  be  entitled 
to  present  to  that  dignity  or  benefice. 
Potter  V.  Chapman,  Amb.  101.  For 
the  grant  of  the  option  by  the  bishop 
to  the  archbishop  has  no  elFicacy  be- 
yond the  life  of  the  bishop. — Chiis- 
tian's  Blackstone,  vol.  i.  p.  381. 

(fc)  Sherlock  of  Options,  1. 

(/)  Goldast.  Constit.  Imper.  torn.  3, 
p.  406. 

(m)  Dufresnc,  v.  806  ;  Mod.  Uoiv. 
Hist.  xxix.  5. 

(h)  Rex,  S^c.  salutem :  Scribatis 
episcopo  Karl. — qund  Roberto  de  Icard 
pemionem  suam,  (iitam  ad  preces  regis 
pradiclo  Roberto  concessit,  de  cwtero 
sotvut  ;  et  de  proximo  ecclesia  vacutura 
de  colltitione  prtrdicti  episcopi,  quam 
ipse  Robertas  acceptaverit,  rcspiciat.— 
IJicv.  11  Kdw.  1  ;  3rryn.  1264. 
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[[coiodies,]]  viz.  the  king's  right  (now  fallen  into  disuse)  of 
sending  one  of  his  chaplains  to  be  maintained  by  the  bishop, 
or  to  have  a  pension  allowed  him  till  the  bishop  promoted 
him  to  a  benefice  (o).  Qlt  is  likewise  the  privilege,  by  cus- 
tom, of  the  Archbishop  of  Canterbury,  to  crown  the  kings 
and  queens  of  this  kingdom  (/>).  And  he  hath  also  by  the 
statute  25  Hen.  VIII.  c.  21  (9),  the  power  of  granting 
dispensations  in  any  case,  not  contrary  to  the  Holy  Scrip- 
tures and  the  law  of  God,  where  the  pope  used  formerly 
to  grant  them ;  which  is  the  foundation  of  his  granting 
special  licences  to  marry  at  any  place  or  time,^  or  his 
giving  dispensation  Qto  hold  two  livings,  and  the  like(r); 
and  on  this  also  is  founded  the  right  he  exercises  of  con- 
ferring degrees,^  called  Lambeth  degrees  (<),  [[in  prejudice 
of  the  universities  {t).'2  In  unaccustomed  cases,  however, 
the  archbishop  has  no  power  to  grant  dispensations,  but 
must  refer  the  matter  to  the  sovereign  in  council  («). 

A  bishop  is  the  chief  of  the  clergy  within  a  diocese  (») ; 
but  ia  subordinate  to  the  archbishop  of  the  province,  to 
whom  he  is  sworn  to  pay  due  obedience  (x).  His  dignity 
is  usually  called  a  see  (sedes),  and  his  church  a  cathedral  (y). 

(0)  1  Bla.  Cora.  283.  of  parliament  and  other  regulations, 

(p)  It  is  said  that  the  Archbishop  are  entitled  to  many  privileges  Mhich 

of  York  has  the  privilege  to  crown  the  are  not  extended  to  what  is  called  a 

queen  consort,  and  to  be  her  perpetual  Lambeth  degree. — Christian's  black- 

chaplain.     1   Burn's  Eccl.  Law,  178.  stone,  vol.  i.  p.  381. 

— Christian's  Blackstone,  ubi  sup.  (t)  See   the    Bishop  of    Chester's 

(q)  Et  vide  28  Hen.  8,  c.  16.     As  case,  Oxon.  1721. 

to  dispensations,  see  Colt  and  Glover  (u)  25  Hen.  8.  c.  21,  s.  5. 

V.  Bishop  of  Lichfield  and  Coventry,  (v)  As  to  dioceses,  vide  sup.  vol.  i. 

Hob.  147.  p.  108. 

(r)  The  power  of  the  Archbishop  (x)  See  preamble  to  26  Geo.  3,  c.  84. 

of  C'anterbury  to  grant  special  licences  (y)  As  to  the  government  of  cathe- 

to  marry  is  now  recognized  by  4  Geo.  drals  and  collegiate  churches,  see  6 

4,  c.  76,  8.  20,  and  his  power  to  grant  Ann.  c.  21  ;  3&  4  Vict.  c.  113  ;  4&  5 

dispensations  to  hold  two  livings,  by  5  Vict.  c.  39.     We  may  remark  here, 

1  &  2  Vict.  c.  106,  s.  6.  that   a  collegiate  church  is  a  .church 

(s)    Although  the  archbishop  can  consisting  of  a  body  corporate  of  dean 

confer  all  the  degrees  which  are  taken  and    canons,   such    as    Westminster, 

in  the  universities,  yet  the  graduates  Windsor,  &c.,  independently  of  any 

of  the  two  universities,  by  various  acts  cathedral. 

VOL.  III.  p. 
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Among  the  principal  powers  which  he  exercises  are  those 
of  ordaining  priests  and  deacons  (z),  consecrating  churches, 
and  [[inspecting  the  manners  of  the  people  and  clergy  (a),]] 
for  which  purpose  [[he  may  visit  at  pleasure  every  part  of 
his  diocese.]]  He  is  also  an  ecclesiastical  judge  (b) :  but 
[[his  chancellor  is  appointed  to  hold  his  courts  for  him,  and 
to  assist  him  in  matters  of  ecclesiastical  law  (c).]]  In  case 
of  complaint,  however,  against  a  clerk  in  holy  orders,  for 
any  ecclesiastical  offence,  under  the  Church  Discipline  Act, 
3  &  4  Vict.  c.  86,  the  bishop  holds  a  court  in  his  own  per- 
son, assisted  by  three  assessors,  of  whom  the  dean  of  his 
cathedral,  or  one  of  his  archdeacons,  or  his  chancellor, 
shall  be  one,  and  a  serjeant  at  law,  or  advocate  who  has 
practised  five  years  in  the  court  of  the  province,  or  a  bar- 
rister of  seven  years'  standing,  another.  [[It  is  also  the 
business  of  a  bishop  to  institute,  and  to  direct  induction, 
to  all  ecclesiastical  livings  in  his  diocese,[]  and  to  license 
curates,  and  to  regulate  their  salaries  (d). 

[[Archbishoprics  and  bishoprics  may  become  void  by 
death,  deprivation  for  any  very  gross  and  notorious  crime, 
and  also  by  resignation.  All  resignations  must  be  made 
to  some  superior  (e).  Therefore  a  bishop  must  resign  to 
his  metropolitan ;  but  the  archbishop  can  resign  to  none 
but  the  king  himself.]] 

The  claims  of  the  crown  on  archbishoprics  and  bishop- 
rics, in  respect  of  the  custody  of  the  temporalties,  and  in 
respect  of  the  first  fruits  and  tenths  of  all  spiritual  prefer- 
ments, including  archbishoprics  and  bishoprics,  have  been 
already  noticed  in  a  former  part  of  the  work  (/).     They 


(x)  See  59   Geo.  3,  c.   60,  as  to  3  &    4  Vict.  c.  33,   authorizing  the 

ordination  of  deacons  or  priests  for  bishops  of    England    or    Ireland   to 

the  colonies.  permit  clergy  of  the  Protestant  epis- 

(a)  See  Re  Dean  of  York,  2  Ad.  copal  Church inScotland,orthcUnited 
&  £1.  N.  S.  I.  States,  to  officiate  in  their  respective 

(b)  Vide  sup.  vol.  ii.  p.  237;   et  dioceses. 

vide  post,  Uook  V.  (<)  Gibs.  Cod.  822. 

(c)  Vide  Godolph.  Ab.  82.  (/)  Vide  sup.  vol.  ii.  p.  545, 647. 

(d)  l&2VicUc.  106.S.77.    See 
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need  not,  therefore,  be  again  discussed  in  this  place. 
We  may  mention  however  here,  that  when  any  spiritual 
person  is  made  a  bishop,  all  the  preferments  of  which  he 
was  before  possessed  become  in  general,  upon  his  conse- 
cration, void,  and  the  sovereign  may  present  to  them  by 
his  prerogative  royal  ig). 

[[II.  A  dean  and  chapter  (A)  are  the  council  of  the 
bishop,  to  assist  him  with  their  advice  in  afiairs  of  religion, 
and  also  in  the  temporal  concerns  of  his  8ee(i).  When 
the  rest  of  the  clergy  were  settled  in  the  several  parishes 
of  each  diocese  (as  hath  formerly  (A)  been   n  d), 

these  were  reserved  for  the  celebration  of  diviin  in 

the  bishop's  own  cathedral ;  and  the  chief  of  them,  who 
presided  over  the  rest,  obtained  the  name  of  decanu*  or 
dean  (/).;] 

The  chapter,  who,  as  distinct  from  the  dean,  consist  of 
certain  dignitaries  called  canons  (w),  Qare  sometime*  ap- 
pointed by  the  crown,  sometimes  by  the  bishop,  and  some- 
times by  each  other  (n).]]  And  the  antient  deans  were 
formerly  elected  by  the  chapters,  by  congt  d'tlire  from  the 
crown,  and  letters   missive  of  recommendation,   in   the 

{g)  1  Bl.  Com.  383;  Basset  i.Gee,  (h)  See  various  provisioas  for  oew 

Cro.  Kliz.  790;  Att.-Gen.  v.  Bishopof  amngemeQls  ia  cathedrals  and  coU 

London,  4  Mod.  210;  Grocers'  Com-  legiate  churches,  3  &  4  Vict.  c.  113; 

pany  v.  Abp.  of  Canterbury,  2  W.  Bl.  4  &  5  Vict.  c.  39. 

770.     It  is  laid  down  also  by  Sir  E.  (i)  Dean  and  Chapter  of  Norwich'* 

Coke,  2  Inst.  491 ,  that  on  the  death  of  case,  3  Rep.  75  ;  Co.  Lilt.  103, 300. 

every  prelate  in  England,  the  crown  (Jlc)  Vide  sup.  vol.  i.  p.  111. 

is  intitled  to  six  things,  viz.  the  bi-  (/)  This,  says  Blackstone,  was  pro- 

shop's  best  horse  or  palfrey,  with  his  bably   because   he    was    at   first   ap- 

furniture ;  his  cloak  or  gown,  and  tip-  pointed  to  supeiinlend  Um  canons  or 

pet ;  his  cup  and  cover  ;  his  bason  and  prebendaries. 

cover;    his  gold  ling;    and  lastly,  his  (w)  By  3  &  4  Vict.  c.  113,  s.  1, 

muta  canum,  his  mew,  or  kennel  of  all  the  members  of  chapters,  except 

hounds,  2  Bl.  Com.  426.    This  is  con-  the  dean,  in  every  cathedral  and  coU 

sideredby  Blackstone  as  in  the  nature  legiate  church  in  England,  shall  be 

of  a  morfuari/ ;  but  Lord  Coke  says  it  styled  canons, 

was  a  fine  to  the  crown  for  empower-  (n)  See  3  &  4  Vict.  c.  113,  s.  24, 

ing  the  bishops  to  grant  probates,  &c.  26  ;  4  &  5  Vict.  c.  39,  as  to  the  right 

vide  Mirehouse  v.  Rennell,  8  Bing.  of  appointment  to  certain  canoories. 
497. 

F  2 
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same  manner  as  bishops ;  but  in  those  chapters  that  were 
founded  by  Hen.  VIII.  out  of  the  spoils  of  the  dissolved 
monasteries,  the  deanery  has  always  been  donative,  and 
the  installation  merely  by  letters  patent  from  the  crown  (o). 
And  now  this  is  the  course  also  with  respect  to  the  antient 
deaneries;  it  being  provided  by  3  &  4  Vict.  c.ll3,  that  every 
such  deanery  (except  in  Wales)  shall  thenceforth  be  in  the 
direct  patronage  of  her  Majesty,  who  may,  on  the  vacancy 
thereof,  appoint  by  letters  patent  a  spiritual  person  to  be 
dean  (p).  And  by  the  same  act  it  is  farther  provided,  that 
no  person  shall  hereafter  be  capable  of  receiving  the  ap- 
pointment of  dean,  archdeacon,  or  canon,  until  he  shall 
have  been  six  years  complete  in  priest's  orders  (except  in 
the  case  of  a  canonry  annexed  to  any  professorship,  head- 
ship, or  other  office  in  any  university  {(j);)  that  the  dean 
shall  reside  for  at  least  eight  months  in  the  year  (r) ;  that 
the  term  of  a  canon's  residence  shall  be  at  least  three 
months  in  the  year  (s) ;  that  the  right  of  appointing  a 
regulated  number  of  minor  canons,  with  salaries,  shall  in 
future  be  in  all  cases  vested  in  the  respective  chapters  (i)  5 
and  that  honorary  canons  (without  emolument)  shall  be 
established  in  every  cathedral  church  in  which  there  are 
not  already  founded  any  non-residentiary  prebends,  dig- 
nitaries, or  officers,  and  shall  be  in  the  gift  of  the  arch- 
bishops and  bishops  respectively  (u). 

QThe  dean  and  chapters  are,  as  was  before  observed, 
the  nominal  electors  of.  a  bishop.  The  bishop  is  their 
ordinary  (z),  and  immediate  superior ;  and  has,  generally 
speaking,  the  power  of  visiting  them  (y) ;  and  correcting 

(o)  See  the  learned   note  by  Mr.  name  taken  from  the  canonists,  and 

Hargrave,  Co.  Lilt.  95;  1  131.  Com.  applied  to  a  bishop,  or  any  other  that 

363.  Iialh  ordinary  jurisdiction  in  causes 

(/>)  Sect.  24.  ecclesiastical.     lie  is  so  called  quia 

(9)  Sect.  27.  habet   ordinariam   jurisdicliunem,   in 

(r)  Sect.  3.  jure  propria,  et  twn  per  deputationem. 

(«)  Ibid.  Co.  Liu.  96  a. 

(0  Sect.  46.  (.v)  See  lie  Dean  of  York,  2  Ad. 

(it)  Sect.  23.  &  El.  N.S.I. 

(x)  'i'lic  Ordinary  (ordinariui)  ii  a 
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[[their  excesses  and  enormities.  They  had  also  a  check  on 
the  bishop  at  common  law  :  fortill  the  statute  32  Hen.  VIII. 
c.  28,]]  (which  enabled  him  to  grant  leases  not  exceeding 
twenty-one  years  or  three  lives,  on  his  sole  authority,) 
[[his  grant  or  lease  would  not  have  bound  his  successors, 
unless  confirmed  by  the  dean  and  chapter  (t). 

Deaneries  and  prebends  may  become  void,  like  a 
bishopric,  by  death,  by  deprivation,  or  by  resignation  U> 
either  the  king  or  the  bishop  (a). 

III.  An  archdeacon  (b)  hath  an  ecclesiastical  Jans' 
diction,  immediately  subordinate  to  the  bishop,  in  some 
particular  part  of  the  diocese.  He  is  usually  appointed 
by  the  bishop  himself;  and  bath  a  kind  of  episcopal  au- 
thority, originally  derived  from  the  bishop  but  now  inde- 
pendent and  distinct  from  his(c).  He  therefore  visits  the 
clergy;  and  has  his  separate  court  for  punishment  of 
ofl'enders  by  spiritual  censures,  and  for  hearing  all  other 
causes  of  ecclesiastical  cognizance  (</}.]]  In  general,  how- 
ever, (and  subject  to  exception  in  the  pase  of  particular 
archdeaconries,)  the  jurisdiction  of  the  archdeacon  and 
the  bishop  are  concurrent,  so  that  a  suit  may  be  com- 
menced in  the  court  of  either  (e). 

QIV.  The  rural  deans  are  very  antient  officers  of  the 
church (/),  but  almost  grown  out  of  use;  though  their 
deaneries  still  subsist  as  an  ecclesiastical  division  of  the 

(t)  Co.  LilU  44  a,  103  a.  have  and  exercise  full  and  equal  juris- 

(a)  GreDdoQ  V.  Bishop  of  Lincoln,  diction  within   their  respective  arch- 

Plowd.  498.  deaconries,  any  usage  to  the  contrary 

(6)  As  to  the  ecclesiastical  divbion  notwithstanding.      And    see  6  &   7 

of    dioceses    into  archdeaconries,   of  Will.  4,  c.  77  ;  3  &  4  Vict.  c.  113; 

archdeaconries   into   rural   deaneries,  and  4  &  5  Vict.  c.  39,  for  provisions 

and  of  rural  deaneries  into   parishes,  as  to   the  endowment  and  arrange- 

vide  sup.  vol.  i.  p.  108.  ment  of  archdeaconries. 

(c)  1  Burns  Eccl.  Law,  68,  69.  («)  Rogers's  Ecc.   Law,  60.    See 

(d)  By  6  &  7  Will.  4,  c.  77,  s.  19,  farther  as  to  the  archdeacon's  court, 
it   is   provided   that  all   archdeacons  post.  Book  V. 

throughout  England  and  Wales  should  (/)  Kennett,  Par.  Antiq.  633. 
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[[diocese,  or  archdeaconry  {g ).  They  seem  to  have  been 
deputies  of  the  bishop,  planted  all  round  his  diocese,  the 
better  to  inspect  the  conduct  of  the  parochial  clergy,  to 
inquire  into  and  report  dilapidations,  and  to  examine 
the  candidates  for  confirmation ;  and  armed,  in  minuter 
matters,  with  an  inferior  degree  of  judicial  and  coercive 
authority  (Ji). 

V.  The  next,  and  indeed  the  most  numerous,  order  of 
men  in  the  system  of  ecclesiastical  polity,  are  the  parsons 
and  vicars  of  churches :  in  treating  of  whom,  we  shall 
first  mark  out  the  distinction  between  them ;  shall  next 
observe  the  method  by  which  one  may  become  a  parson 
or  vicar ;  shall  then  briefly  touch  upon  their  rights  and 
duties ;  and  shall,  lastly,  show  how  one  may  cease  to  be 
either. 

1.  A  parson,  persona  ecclesia,  is  one  that  hath  full  pos- 
session of  all  the  rights  of  a  parochial  church  (i).  He  is 
called  parson,  persona,  because  by  his  person  the  church, 
which  is  an  invisible  body,  is  represented.]]  [|He  is  some- 
times called  the  rector,  or  governor,  of  the  church  :  but 
the  appellation  of  parson  (however  it  may  be  depreciated 
by  familiar,  clownish,  and  indiscriminate  use),  is  the  most 
legal,  most  beneficial,  and  most  honourable  title  that  a 
parish  priest  can  enjoy ;  because  such  a  one,  (Sir  Edward 
Coke  observes,)  and  he  only,  is  said  vicem  sen  personam 
ecclesia  gerere.  A  parson  has,  during  his  life,  the  freehold 
in  himself  of  the  parsonage  house,  the  glebe,  the  tithes, 
and  other  dues.  But  these  are  sometimes  appropriated; 
that  is  to  say,  the  benefice  is  perpetually  annexed  to  some 
spiritual  corporation,  either  sole  or  aggregate,  being  the 
patron  of  the  living  ;  which  the  law  esteems  equally  capa- 
ble of  providing  for  the  service  of  the  church,  as  any  single 

(g)  See  6  &  7  Will.  4,  c.  77,  s.  1  ;  (i)  As  to  parishes   and  parochial 

and  3  Jc  4  Vict.  c.  113,  s.  32.  churches,  vide  sup.  vol.  i.  p.  108 — 

(/i)  Gibs.  Cod.  972,  1660.  114. 
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[[private  clergyman  (A).]]  It  will  be  proper,  however,  to  exa- 
mine more  closely  the  doctrine  of  appropriation,  with  which 
the  law  of  vicars  is  closely  connected. 

QThis  contrivance  seems  to  have  sprung  from  the  policy 
of  the  monastic  orders,  who  have  never  been  deficient  in 
subtile  inventions  for  the  increase  of  their  own  power  and 
emoluments.  At  the  first  establishment  of  parochial 
clergy,  the  tithes  of  the  parish  were  distributed  in  a  four- 
fold division ;  one  for  the  use  of  the  bishop,  another  for 
maintaining  the  fabric  of  the  church,  a  third  for  the  poor, 
and  the  fourth  to  provide  for  the  incumbent.  When  the 
sees  of  the  bishops  became  otherwise  amply  endowed,  they 
were  prohibited  from  demanding  their  usual  share  of  these 
tithes,  and  the  division  was  into  three  parts  only.  And 
hence  it  was  inferred  by  the  monasteries,  that  a  small  part 
was  sufficient  for  the  officiating  priest ;  and  that  the  re- 
mainder might  well  be  applied  to  the  use  of  their  own 
fraternities,  (the  endowment  of  which  was  construed  to  be 
a  work  of  the  most  exalted  piety,)  subject  to  the  burthen 
of  repairing  the  church  and  providing  for  its  constant 
supply.  And  therefore  they  begged  and  bought,  for 
masses  and  obits,  and  sometimes  even  for  money,  all  the 
advovvsons  within  their  reach,  and  then  appropriated  the 
benefices  to  the  use  of  their  own  corporation.  But,  in 
order  to  complete  such  appropriation  efiectually,  the  king's 
licence,  and  consent  of  the  bishop,  must  first  be  obtained  : 
because  both  the  king  and  the  bishop  may  some  time  or 
other  have  an  interest,  by  lapse,  in  the  presentation  to  the 
benefice ;  which  can  never  happen  if  it  be  appropriated  to 
the  use  of  a  corporation,  which  never  dies  :  and  also  be- 
cause the  law  reposes  a  confidence  in  them,  that  they  will 
not  consent  to  anything  that  shall  be  to  the  prejudice  of 
the  church.  The  consent  of  the  patron  also  is  necessarily 
implied,  because  (as  was  before  observed)  the  appropria- 

(k)  The  subject  of  appropriation  is  Bishop  of  Lincoln,  Plowd.493 ;  Duke 
fully  explained  in  Burn's  Ecc.  L.  in  of  Portland  v.  Bingham,  1  Hagg. 
tit.;  Wats.  C.  L.  191 ;  Grendon  v.      Consist.  Rep.  162. 
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[[tion  can  be  originally  made  to  none,  but  to  such  spiritual 
corporation  as  is  also  the  patron  of  the  church  ;  the  whole 
being  indeed  nothing  else  but  an  allowance  for  the  patrons 
to  retain  the  tithes  and  glebe  in  their  own  hands,  without 
presenting  any  clerk,  they  themselves  undertaking  to  pro- 
vide for  the  service  of  the  church  (m).  When  the  appro- 
priation is  thus  made,  the  appropriators  and  their  succes- 
sors are  perpetual  parsons  of  the  church ;  and  must  sue 
and  be  sued,  in  all  matters  concerning  the  rights  of  the 
church,  by  the  name  of  parsons  (w).]] 

Appropriators  were  thus  in  their  origin  always  persons 
spiritual,  being  bishops,  prebendaries,  monasteries,  and 
other  religious  houses,  [[nay,  even  nunneries,  and  certain 
military  orders ;  all  of  which  were  spiritual  corporations.]] 
But  the  case  is  now  different;  for  by  27  Hen.  VIII.  c.  28, 
and  31  Hen.  VIII.  c.  13,  the  monasteries  and  religious 
houses  were  dissolved,  and  the  appropriations  wliich  be- 
longed to  them  respectively,  [[amounting  to  more  than 
one-third  of  all  the  parishes  in  England  (o),[]  were  given 
to  the  king  in  as  ample  a  manner  as  the  bishops,  &c. 
formerly  held  the  same  at  the  time  of  their  dissolution ; 
(a  proceeding  which,  [[though  perhaps  scarcely  defensible, 
was  not  without  example,]]  for  the  same  thing  was  done 
in  former  reigns  with  respect  to  the  alien  priories,  (that  is, 
such  as  were  filled  by  foreigners  only(p) ;)  and  many  of 
the  appropriations  so  vested  in  the  crown  by  the  effect  of 
these  several  dissolutions,  being  afterwards  from  time  to 
time  granted  out  by  the  crown  to  subjects,  are  now  in  the 
hands  of  lay  persons,  who  are  usually  styled>  by  way  of 
distinction,  lay  impropriators,  though  the  term  of  appro- 
priators is  in  strictness  as  applicable  to  these  as  to  the 
original  holders  ((/). 

(tn)  Grendon  v.  Bishop  of  Lincoln,  (p)  2  Inst.  584. 

Plowd,  49G-600.  (9)  ViJo  Burn's  Eccl.  Law,  vol.  i. 

(n)  Wright  jj,  Gerard,   Hob.  307.  66;  ('hiistian'sUlackstone,  vol.  i.  388, 

(o)  Scld.  Review  of  Tillies,  c.  9  j  (n);  Spelni.  Tithes,  c.  29. 

Spolm.  Apology,  35. 
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Appropriations  of  either  class  are  capable,  it  is  held,  of 
being  severed,  so  that  the  church  may  beconae  disappro- 
priate ;  and  that  in  Qtwo  ways  :  as  first,  if  the  patron  or 
appropriator  presents  a  clerk,  who  is  instituted  and  in- 
ducted to  the  parsonage  :  for  the  incumbent  so  instituted 
and  inducted  is  to  all  intents  and  purposes  complete  par- 
son ;  and  the  appropriation  being  once  severed,  can  never 
be  re-united  again,  unless  by  a  repetition  of  the  same 
solemnities  (r).]]  Secondly,  Qif  the  corporation  which 
has  the  appropriation  is  dissolved,  the  parsonage  becomes 
disappropriate  at  common  law  ;  because  the  perpetuity  of 
person  is  gone,  which  is  necessary  to  support  the  appro- 
priation.^ 

In  all  appropriations  there  is  generally  a  spiritual  person 
attached  to  the  same  church,  under  the  name  of  vicar,  to 
whom  the  spiritual  duty,  or  cure  of  sou U  (as  it  is  termed), 
belongs,  in  the  same  manner,  as  in  personages  not  appro- 
priated (or  rectories)  to  the  rector :  and  to  whom,  on  the 
other  hand,  a  certain  portion  of  the  tithes  or  other  emolu- 
ments of  the  church,  by  way  of  exception  out  of  those 
enjoyed  by  the  appropriator,  is  assigned.  The  origin  of 
these  vicars  («)  is  as  follows  : 

[[The  appropriating  corporations,  or  religious  houses, 
were  wont  to  depute  one  of  their  own  body  to  perform 
divine  service,  and  administer  the  sacraments,  in  those 
parishes  of  which  the  society  was  thus  the  parson.  This 
officiating  minister  was  in  reality  no  more  than  a  curate, 
deputy,  or  vicegerent  of  the  appropriator,  and  therefore 
called  vicarius  or  vicar  (/).  His  stipend  was  at  the  dis- 
cretion of  the  appropriator,  who  was  however  bound  of 
common  right  to  find  somebody,  qui  illi  de  temporahbuSy 
episcopo  de  spiritualibus,  debeat  respondere  (u).      But  this 

(r)  Co.  Lilt.  46.  ubi  sap. ;  Seld.  c.  1 1,  s.  1.     It  would 

(«)  As  to  vicarages,  see  40  Edw.  3,  seem  that  such  ministers  existed   as 

pi.  27;  Briitonr.  Wade,  Cro.  Jac.  516;  long  ago  as  the  reign  of  Heu.  2,  but 

Spelra.  Tithes,  153  ;  Bird  v.  Relph,  2  they  are  said  to  have  been  then  few  ia 

Ad.  &  El.  780  ;  Rogers  s  Eccl.  L.  890.  number.     Bird  v.  Relph,  ubi  tup. 

(t)  Grendonr.  Bishop  of  Lincoln,  (««)  Seld.  Tith.  c.  11,  1. 
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[[was  done  in  so  scandalous  a  manner,  and  the  parishes 
suffered  so  much  by  the  neglect  of  the  appropriators,  that 
the  legislature  was  forced  to  interpose ;  and  accordingly  it 
is  enacted  by  statute  15  Rich.  II.  c.  6,  that  in  all  appro- 
priations of  churches,  the  diocesan  bishop  shall  ordain,  (in 
proportion  to  the  value  of  the  church,)  a  competent  sum  to 
be  distributed  among  the  poor  parishioners  annually  ;  and 
that  the  vicarage  shall  be  sufficiently  endowed.  It  seems 
the  parish  were  frequently  sufferers,  not  only  by  the  want 
of  divine  service,  but  also  by  withholding  those  alms,  for 
which,  among  other  purposes,  the  payment  of  tithes  was 
originally  imposed  :  and  therefore  in  this  act  a  pension  is 
directed  to  be  distributed  among  the  poor  parochians,  as 
well  as  a  sufficient  stipend  to  the  vicar.  But  he,  being 
liable  to  be  removed  at  the  pleasure  of  the  appropriator, 
was  not  likely  to  insist  too  rigidly  on  the  legal  sufficiency 
of  the  stipend  :  and  therefore  by  statute  4  Hen.  IV.  c.  12, 
it  is  ordained,  that  the  vicar  shall  be  a  secular  person,  not 
a  member  of  any  religious  house ;  that  he  shall  be  vicar 
perpetual,  not  removable  at  the  caprice  of  the  monastery  ; 
and  that  he  shall  be  canonically  instituted  and  inducted, 
and  be  sufficiently  endowed,  at  the  discretion  of  the  ordi- 
nary, for  these  three  express  purposes,  to  do  divine  service, 
to  inform  the  people,  and  to  keep  hospitality  (x).  The 
endowments  in  consequence  of  these  statutes  have  usually 
been  by  a  portion  of  the  glebe  or  lands  belonging  to  the 
personage,  and  a  particular  share  of  the  tithes,  which  the 
appropriators  found  it  most  troublesome  to  collect ;[]  the 
greater  part  [[being  still  reserved  to  their  own  use.     But 

(i)  "  From  tliis  act  we  may  date  "  regulas  of  their  respective  houses  or 

"  the  origin  of  the  present   vicarages ;  "  societies,  were  denominated  regular 

"for  before  this  time  tlie  vicar  was  "clergy,  in    contradistinction   to   the 

"nothing    more    than    a    temporary  "parochial    clergy,    wiio    performed 

"curate,  and  wiien  the  church  was  "their    ministry    in    the    woild,    i;i 

"  appropriated  to  a  monastery,  he  was  "  seculo,  and  who  from  tlienco  were 

"generally  one   of  their   own  body,  "called  Mcu/ar  clergy," — Christian's 

"  that  if,  one  of  the  regular  clergy  ;  Ulackst. 
"  for  tho  monki,  who  lived  ucundum 
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Qone  aud  the  same  rule  was  not  observed  in  the  endow- 
ment of  all  vicarages.  Hence  some  are  more  liberally  and 
some  more  scantily  endowed  :  and  hence  the  tithes  of 
many  things,  as  wood  in  particular,  are  in  some  paiifthefl 
rectorial,  and  in  some  vicarial  tithes.]] 

Such  is  the  history  of  the  distinction  between  recton 
and  vicars,  the  law  on  which  subject  may  be  summarily 
stated  thus.  Of  parochial  churches  some  have  been  appro- 
priated, others  have  not :  of  the  non-appropriated  (called 
rectories)  there  is  no  vicar,  but  a  rector  only,  who  is  of 
necessity  a  spiritual  person,  aud  has  the  cure  of  souls  in 
the  parish  (y),  with  the  exclusive  title  to  all  the  emolu- 
ments :  of  the  appropriated,  there  is  generally,  besides 
the  rector  or  appropriator,  a  vicar :  and  in  churches  so  cir- 
cumstanced, (termed  vicarage*,)  the  appropriator  is  either 
ecclesiastical  or  lay,  corporation  aggregate  or  individual, 
as  the  case  may  be,  but  has  never  (as  appropriator)  the 
cure  of  souls  within  the  parish  ;  while  the  vicar,  on  the 
other  hand,  is  always  an  individual  and  spiritual  person, 
and  is  charged  with  the  cure  of  souls.  And  as  to  the 
emoluments  in  vicarages,  they  belong  in  part  to  the  ap- 
propriator, in  part  to  the  vicar,  according  to  distinctions 
already  in  part  referred  to,  but  to  be  discussed  more  fully 
hereafter.  To  these  explanations  it  may  be  proper  to 
add,  that  in  non-appropriated  churches,  the  rector;  in 
those  which  are  appropriated,  the  vicar ;  is  seised  for  his 
life  only,  the  fee  being  in  abeyance  (z) ;  but  the  appro- 
priator may  be  seised  in  fee,  or  of  a  less  estate,  according 
to  the  circumstances  of  his  title. 

But  it  is  not  in  all  appropriations  that  a  vicar  exists ;  for 
in  some  it  happens,  in  consequence  of  their  being  exempted, 
(for  particular  reasons,)  from  the  statute  of  Hen.IV.c.  12(a), 

(y)  By  2  &  3  Vict  c.  30,  reciting  the  case,  to  order  an  apportiooment  of 

that  there  are    several  beoefices  ia  the  spiritual  services, 

which  more  than  one  spiritual  person  (s)  Vide  sup.  vol.  i.  p.  223. 

has   the  general  cure  of  souls,   the  (a)  1  Bl.  Com.  394  ;  1  Burn's  Eccl. 

bishop  is  empowered,  where  such  is  L.  427;  Wats.  C.  L.  172. 
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that  no  vicar  has  ever  been  endowed.  Such  churches  how- 
ever usually  possess  a  permanent  minister  in  holy  orders,  of 
the  same  general  description,  who,  under  the  denomination 
of  perpetual  curate  (b),  is  charged  with  the  cure  of  souls, 
and  entitled  to  emolument  for  his  services;  and  where 
there  is  no  perpetual  curate  properly  so  called,  the  appro- 
priator  is  bound  from  time  to  time  to  provide  some  person 
in  holy  orders  to  perform  the  same  duty,  and  to  pay  him 
a  proper  remuneration  for  his  services  (c). 

It  is  to  be  observed  also,  as  another  anomaly  in  the  law 
of  vicarages,  that  in  former  times  the  rector  of  a  benefice 
having  cure  of  souls,  sometimes  obtained  permission  from 
superior  authority,  to  appoint  a  vicar  to  officiate  under  him ; 
so  that  by  this  means  two  persons  were  instituted  to  the 
same  church,  and  both  had  cure  of  souls ;  the  effect  of 
which  was,  that  by  custom  the  rector  became  at  length 
entirely  relieved  from  residence,  and  from  all  other  spiri- 
tual duties.  An  incumbent  so  circumstanced  is  commonly 
called  a  sinecure  rector,  or  rector  without  cure  of  souls  {d). 
But  by  a  late  statute,  3  &:  4  Vict.  c.  113,  it  is  now  pro- 
vided that  all  ecclesiastical  rectories  without  cure  of  souls 
in  the  sole  patronage  of  the  crown,  or  of  any  ecclesiastical 
corporation  aggregate  or  sole,  and  having  a  vicar  endowed 
or  a  perpetual  curate,  shall  immediately  upon  the  future 
vacancies  thereof  respectively  be  suppressed;  and  that  with 
respect  to  all  such  as  are  in  the  patronage  of  any  other 
person,  the  patronage  of  them  may  be  at  any  time  sold  to 
the  Ecclesiastical  Commissioners,  and  upon  the  comple- 
tion of  such  purchase  the  same  shall  respectively  be  sup- 
pressed (e) ;  and  the  lands,  tithes  and  endowments  thereof 
shall  be  vested  in  the  Ecclesiastical  Commissioners  (/), 

(fr)  At  to   perpetual   curates,   Reo  Bishop  of  Cliestcr,  1  H.  Dl.  429. 

Doev.  Thomai,  9  A .  &  K.  556 ;  Mine  {d)  See  2  Hum's  Keel.   L.  347; 

V,  Reynolds,  2  Man.  &  Gr.  71  ;    I  Cliristiun'sUlackst.  vol.  i.  p.  38()  (n.); 

Geo.  1,  c.  10,  B.  4  and  21.  Rogers'  Keel.  L.890;  Gibs.  Cod. 753. 

(e)  See  1  &  2   Vict.  c.  31  ;  Ilino  (e)  Sect.  48. 

V.  Reynolds,  uhi  $up,  and  the  autho-  (/)  Sect.  54. 
rities  (heie  cited.    AIm,  Arthington  v. 
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and  may  be  afterwards  annexed,  when  it  shall  appear  ex- 
pedient, to  the  vicarage  or  perpetual  curacy ;  which  shall 
be  thereupon  constituted  a  rectory  with  cure  of  souls  (g). 
And  moreover,  that  wherever  any  rectory  theretofore  deemed 
a  rectory  without  cure  of  souls  had  been  held,  together  with 
the  vicarage  dependant  thereon,  for  the  period  of  twenty 
years  then  last  past,  the  same  shall  not  be  construed  to  be 
a  rectory  without  cure  of  souls  within  the  meaning  of  that 
act,  but  shall  become  permanently  a  rectory  with  cuie  of 
souls.  (A) 

We  have  thus  had  occasion  incidentally  to  notice  three 
several  kinds  of  parochial  preferments,  rectories,  vicarages, 
and  perpetual  curacies ;  to  which  may  be  added  (as  we  shall 
see  hereafter)  district  churches  and  endowed  chapelries. 
And  as  to  all  these  we  may  remark,  that  they  are  usually 
comprehended  under  the  general  term  of  benejice{i) ;  a  term 
indeed  which,  in  its  technical  sense,  extends  not  only  to 
these,  but  also  to  ecclesiastical  preferments  to  which  rank 
or  public  office  is  attached,  and  which  are  described  in  our 
books  as  ecclesiastical  dignities  or  offices,  such  as  bishop- 
rics, deaneries,  and  the  like(j) ;  but  in  popular  acceptation 
it  is  almost  invariably  appropriated  to  rectories,  vicarages, 
and  the  other  parochial  preferments  above  enumerated  (A). 

2.  [[The  method  of  becoming  a  parson  or  a  vicar  is  much 
the  same.  To  both  there  are]]  in  general  Qfour  requisites 
necessary :    holy  orders,  presentation,  institution,  and  tn- 

(g)  Sect.  55.  tute  having  adopted  the  two  general 

{h)  Ibid.  tenns  of  htnejiett  aod  cathedral  pr0' 

(t)  Beitejice  is  a  term  derived  from  J'trmtntt;  by  the  former  of  wbicb  it  is 

the  feudal  law,  vide  sup.,  vol.  i.  p.  to  be  uuderslood  tu  meao  all  parochial 

161,  where  it  signified  a  permanent  or  distiict  churches,  and  endowed  cha> 

stipendiary  estate.  pels  and  chapelries ;  by  the  latter,  all 

( ;)  3  Inst.  153.  deaneries,  archdeaconries,  and  canon- 

(k)  Dy  a  late  act,  1  &  2  \'ict.  c.  ries,  and  generally  all  dignities  and 

106,  s.  124,  a  distinction  is  expressly  offices  in  any  cathedral  or  collegiate 

made  between  benefices  and  such  pre-  church  below  the  rank  of  a  bishop. 

ferments  as  have  either  rank  or  public  See  also  5  &  6  Vict.  c.  27,  s.  15 ;  c. 

olhce  connected  with  them,  that  sta-  108,  s.  31. 
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\^duction.'2  The  method  of  conferring  holi/  orders  has  been 
already  so  far  noticed  as  the  purpose  of  these  Commenta- 
ries required  (l) ;  we  shall  therefore  only  remark  here,  in 
reference  to  this  qualification,  that  though  [[by  the  com- 
mon law,  a  deacon  of  any  age  might  be  instituted  and 
inducted  to  a  parsonage  or  vicarage,]]  it  was  afterwards 
ordained  by  13  Eliz.  c.  12,  that  no  deacon  under  twenty- 
three  years  of  age  should  be  so  admitted ;  and  that  a  dea- 
con not  ordained  priest  within  one  year  after  his  induc- 
tion, should  be  ipso  facto  deprived ;  and  now  by  statute 
13  &  14  Car.  II.  c.  4,  s.  14,  it  is  enacted  that  no  person 
shall  be  capable  of  being  admitted  to  any  benefice  unless 
he  shall  have  been  first  ordained  priest. 

[Any  clerk  may  be  presented  (m)  to  a  parsonage  or  vicar- 
age ;  that  is,  the  patron,  to  whom  the  advowson  of  the 
church  belongs,  may  offer  his  clerk  to  the  bishop  of  the 
diocese  to  be  instituted.  Of  advowsons,  or  the  right  of 
presentation,  being  a  species  of  private  property,  we  shall 
find  a  more  convenient  place  to  treat]]  under  our  third 
division,  relating  to  the  benefices  and  endowments  of  the 
church ;  and  shall  for  the  present  only  remark,  that  if 
the  patron  neglects  to  present  for  the  period  of  six  calen- 
dar months,  the  bishop  becomes  entitled  himself,  by  lapse 
(as  it  is  called),  to  put  a  clerk  into  the  vacant  benefice. 
QBut  when  a  clerk  is  presented,  the  bishop  may  refuse 
him  upon  many  accounts.  As,  1.  If  the  patron  is  excom- 
municated, and  remains  in  contempt  forty  days  (w).  Or, 
2.  If  the  clerk  be  unfit  (o) :  which  unfitness  is  of  several 
kinds.  First,  with  regard  to  his  person;  as  if  he  be  a 
bastard  {p),  an  outlaw,  an  excommunicate,  an  alien,  under 

({)  Vide  sup.  p.  55.  "  books,  among  the  causes  of  refusal, 
(m)  A   layman  may  also  be  pre-  "  yet  such  is  tlie  liberality  of  the  pre- 
sented ;    but    he    must  take    priest's  "  sent  times,  that  no  one  need  appre- 
ordcrs  before  his  admission.     1  Burn's  "  liend  that  his  presentment  would  be 
E.  h.  103.  "  impeded  by  the  incontinence  of  bis 
(n)  2  Roll.  Abr.  355.  "  parents,  or  by  any  demerit  but  his 
(o)  Glanv.  1,  13,  c.  20.  "  own."— Christian's  Blackst.  vol.  i. 
(p)  "  'I'hough  this  be  classed  in  the  p.  389,  (n.) 
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[[age,  or  the  like  (g).  Next,  with  regard  to  his  faith  or  mo- 
rals; as  for  any  particular  heresy,  or  vice  that  is  malum  in 
se :  but  if  the  bishop  alleges  only  in  generals,  as  that  he  is 
schismaticus  inveleratus,  or  objects  a  fault  that  is  malum 
pro/libitum  merely,  as  haunting  taverns,  playing  at  unlaw- 
ful games  or  the  like,  it  is  not  good  cause  of  refusal  (r). 
Or  lastly,  the  clerk  may  be  unfit  to  discharge  the  pastoral 
office  for  want  of  learning.  In  any  of  which  cases  the 
bishop  may  refuse  the  clerk.  In  case  the  refusal  is  for 
heresy,  schism,  inability  of  learning,  or  other  matter  of 
ecclesiastical  cognizance,  there  the  bishop  must  give  notice 
to  the  patron  of  such  his  cause  of  refusal,]]  at  least  if  he 
be  a  layman ;  for  in  that  case  he  is  presumably  unaware 
of  the  disability.  But  if  the  objection  be  a  temporal  one, 
the  bishop  is  not  bound  to  give  notice  of  his  refusal  («) ; 
and  if  six  calendar  months  expire  before  a  fitter  clerk  is 
offered,  may  take  advantage  of  the  lapse. 

Qlf  an  action  at  law  be  brought  by  the  patron  against 
the  bishop  for  refusing  his  clerk,  the  bishop  must  assign 
the  cause.  If  the  cause  be  of  a  temporal  nature,  and  the 
fact  admitted,  (as,  for  instance,  outlawry,)  the  judges  of 
the  king's  courts  must  determine  its  validity,  or  whether 
it  be  sufficient  cause  of  refusal;  but  if  the  fact  be  denied, 
it  must  be  determined  by  a  jury.  If  the  cause  be  of  a  spi- 
ritual nature,  (as  heresy,  particularly  alleged,)  the  fact,  if 
denied,  shall  also  be  determined  by  a  jury  ;  and  if  the  fact 
be  admitted  or  found,  the  court  upon  consultation  and 
advice  of  learned  divines  shall  decide  its  sufficiency  (<). 
If  the  cause  be  want  of  learning,  the  bishop  need  not  spe- 
cify in  what  points  the  clerk  is  deficient,  but  only  allege 
that  he  is  deficient  («) :  for  the  statute  9  Edw.  II.  st.  1, 
c.  13,  is  express,  that  the  examination  of  the  fitness  of  a 
person  presented  to  a  benefice,  belongs  to  the  ecclesiastical 

(q)  2  Roll.  Abr.  356  ;  2  Inst.  632 ;  (t)  Ibid, 

slat.  3  Ric.  2,  c.  3  ;  7  Ric.  2.  c.  12.  (u)  Specot's  case,  ubi  sup. ;  Hele 

(r)  Specot's  case,  5  Rep.  58.  v.  Bishop  of  Exeter,  3  Lev.  313. 
{$)  2  Inst.  632. 
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pudge.  But  because  it  would  be  nugatory  in  this  case  to 
demand  the  reason  of  refusal  from  the  ordinary,  if  the 
patron  were  bound  to  abide  by  his  determination,  who  has 
already  pronounced  his  clerk  unfit;  therefore,  if  the  bishop 
returns  the  clerk  to  be  minus  sufficiens  in  literatura,  the 
court  shall  write  to  the  metropolitan  to  re-examine  him 
and  certify  his  qualifications ;  which  certificate  of  the  arch- 
bishop is  final  (y). 

If  the  bishop  hath  no  objections,  but  admits  the  pa- 
tron's presentation,  the  clerk  so  admitted  is  next  to  be 
instituted  by  him :  which  is  a  kind  of  investiture  of  the 
spiritual  part  of  the  benefice;  for  by  institution  the  care 
of  the  souls  of  the  parish  is  committed  to  the  charge  of  the 
clerk  (z).]]  [[But  when  the  ordinary  is  also  the  patron,  and 
confers  the  living,  the  presentation  and  institution  are  one 
and  the  same  act,  and  are  called  a  collation  to  a  benefice. 
By  institution  or  collation  the  church  is  full,  so  that  there 
can  be  no  fresh  presentation  till  another  vacancy,  at  least 
in  the  case  of  a  common  patron  ;  but  the  church  is  not  full 
against  the  crown,  till  induction :  nay,  even  if  a  clerk  is 
instituted  upon  the  crown's  presentation,  the  crown  may 
revoke  it  before  induction,  and  present  another  clerk  (a). 
Upon  institution,  also,  the  clerk  may  enter  on  the  parson- 
age-house and  glebe,  and  take  the  tithes ;  but  he  cannot 
grant  or  let  them,  or  bring  an  action  for  them,  till  induc- 
tion. 

Induction  is  performed  by  a  mandate  from  the  bishop 
to  the  archdeacon,  who  usually  issues  out  a  precept  to 
other  clergymen  to  perform  it  for  him.  It  is  done  by 
giving  the  clerk  corporal  possession  of  the  church,  as  by 
holding  the  ring  of  the  door,  tolling  a  bell,  or  the  like ; 
and  is  a  form  required  by  law,  with  intent  to  give  all  the 
parishioners  due  notice,  and  sufficient  certainty  of  their 

(i/)  2  In&t.  632.  Dutthis  is  now  abolished.    See  1  &  2 

(f)  A    vicar  was  formerly  bound,  Vict.  c.  106,  s.  61. 

upon  institution,  to  taice  an  oath  of  (a)  Co.  Litt.  344. 

pcr|>ctual  re:>iduncc.  1  131a.  Com.  390. 
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Qnew  minister,  to  whom  their  tithes  are  to  be  paid.  This 
therefore  is  the  investiture  of  the  temporal  part  of  the 
benefice,  as  institution  is  of  the  spiritual.  And  when  a 
clerk  is  thus  presented,  instituted  and  inducted  into  a  rec- 
tory, he  is  then,  and  not  before,  in  full  and  complete 
possession,  and  is  called  in  law  persona  impersoTUtta,  or 
parson  imparsonee  (6).]]  The  title,  however,  of  any  person 
admitted  to  a  rectory  or  other  benefice,  will  be  afterwards 
divested,  unless  within  two  months  afler  actual  possession 
he  publicly  read  in  the  church  of  the  benefice,  upon  some 
Lord's  day,  and  at  the  appointed  times,  the  morning  and 
evening  service  according  to  the  Book  of  Common  Prayer ; 
and  afterwards  publicly,  before  the  congregation,  declare 
his  assent  to  such  book  (c) ;  and  also  publicly  read  the 
Thirty-nine  Articles  in  the  same  church  in  the  time  of 
common  prayer,  with  declaration  of  his  assent  thereto  (rf) ; 
and  moreover,  within  three  months  after  his  admission, 
read  upon  some  Lord's  day,  in  the  same  church,  in  the 
presence  of  the  congregation,  in  the  time  of  divine  service, 
a  declaration  by  him  subscribed  before  the  ordinary,  of 
conformity  to  the  Liturgy,  together  with  the  certificate 
of  the  ordinary  of  its  having  been  so  subscribed  (e). 

In  addition  to  the  methods  which  have  been  mentioned, 
of  presentation  and  collation,  it  is  to  be  observed,  that  a 
clerk  may  also  acquire  certain  benefices  by  mere  donation^ 
that  is,  by  deed  of  gift  alone,  without  presentation,  insti- 
tution, or  induction  (/).  And  nearly  similar  to  this,  is  the 
manner  of  becoming  a  perpetual  curate ;  for  this  requires 
no  presentation,  institution,  or  induction  (ff).  It  differs, 
however,  from  a  pure  donative  in  this,  that  the  perpetual 
curate  cannot  legally  officiate  until  he  obtains  the  bishop's 

(6)  Co.  Liu.  300.  Tamworth  School,  2  Wils.  150 ;  2  Bit. 

(c)  13  &  14  Car.  2,  c.  4,  t.  6.  Com.  23,  note  by  Christiaa ;  Renoell 

(d)  13  Eliz.  c.  12,  s.  3.  V.  Bishop  of  Liocoln,  7  B.  &  C.  113  ; 
(«)  13  &  14  Car.  2,  c.  4,  s.  8—12  ;  S.  C.  io  error,  8  Bing.  490;  Wats. 

1  W.  &M,  sess.  I.e.  8,  s,  11.  C.  L.  170. 

(/)  Co.  Lilt.  344.    As  10  dona-  (g)  Wats.  C.  L.  172. 

tives,  see  RepingtOQ  t>.  Governor  of 

VOL.  III.  G. 
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licence  (^).  As  to  these  perpetual  curacies,  their  origin 
has  been  already  explained.  With  respect  to  donatives, 
they  are  created  whenever  [[the  king,  or  any  subject  by 
his  licence,  doth  found  a  church  or  chapel,  and  ordains 
that  it  shall  be  merely  in  the  gift  or  disposal  of  the  patron, 
subject  to  his  visitation  only,  and  not  to  that  of  the  ordi- 
nary, and  vested  absolutely  in  the  clerk,  by  the  patron's 
deed  of  donation,  without  presentation,  institution,  or  in- 
duction {h).  This  is  said  to  have  been  antiently  the  only 
way  of  conferring  ecclesiastical  benefices  in  England ;  the 
method  of  institution  by  the  bishop,  not  being  established 
more  early  than  the  time  of  Archbishop  Becket,  in  the 
reign  of  Henry  II.  (i)  And  therefore  though  Pope  Alex- 
ander III.  (A),  in  a  letter  to  Becket,  severely  inveighs 
against  the  prava  consuetudo,  as  he  calls  it,  of  investiture 
conferred  by  the  patron  only,  this  however  shows  what 
was  then  the  common  usage.  Others  contend  that  the 
claim  of  the  bishops  to  institution  is  as  old  as  the  first 
planting  of  Christianity  in  this  island ;  and  in  proof  of  it 
they  allege  a  letter  from  the  English  nobility  to  the  Pope 
in  the  reign  of  Henry  III.,  recorded  by  Matthew  Paris  (/), 
which  speaks  of  presentation  to  the  bishop  as  a  thing 
immemorial.  The  truth  seems  to  be,  that,  where  the 
benefice  was  to  be  conferred  on  a  mere  layman,  he  was 
first  presented  to  the  bishop,  in  order  to  receive  ordina- 
tion, who  was  at  liberty  to  examine  and  refuse  him  :  but 
where  the  clerk  was  already  in  orders,  the  living  was 
usually  vested  in  him  by  the  sole  donation  of  the  patron ; 
till  about  the  middle  of  the  twelfth  century,  when  the 
Pope  and  his  bishops  endeavoured  to  introduce  a  kind  of 
feodal  dominion  over  ecclesiastical  benefices,  and,  in  con- 
sequence of  that,  began  to  claim  and  exercise  the  right  of 
institution  universally,  as  a  species  of  spiritual  investiture. 
However  this  may  be,  if,  as  the  law  now  stands,  the 
true  patron  once  waives  this  privilege  of  donation,  and 

{g)    R.  v.  Bi&hop  of  Chester,   I  (0  Seld.  Tith.  c.  19.  s.  2. 

T.  R.  403 ;  Wau.  C.  L.  172.  (fc)  Decretal.  1.  3,  t.  7,  c.  3. 

{h)  Co.  IJIU344.  (i)  A.D,  1239. 
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[[presents  to  the  bishop,  and  his  clerk  is  admitted  and  in- 
stituted, the  advowson  is  now  become  for  ever  presentative, 
and  shall  never  be  donative  any  more  (m).  For  these  ex- 
ceptions to  general  rules,  and  common  right,  are  ever 
looked  upon  by  the  law  in  an  unfavourable  view,  and 
construed  as  strictly  as  possible.  If  therefore  the  patron, 
in  whom  such  peculiar  right  resides,  does  once  give  up 
that  right,  the  law,  which  loves  uniformity,  will  interpret 
it  to  be  done  with  an  intention  of  giving  it  up  for  ever : 
and  will  therefore  reduce  it  to  the  standard  of  other  eccle- 
siastical livings.]] 

[[3.  The  rights  of  a  parson  or  vicar,  in  his  tithes  and  ec- 
clesiastical dues,  fall  more  properly  under]]  our  tliird  divi- 
sion, as  to  church  benefices  and  endowments :  Qand  as  to 
his  duties,  they  are  principally  of  ecclesiastical  cognizance ; 
those  only  excepted  which  are  laid  upon  him  by  statute. 
And  those  are  indeed  so  numerous,  that  it  is  impracticable 
to  recite  them  here  with  any  tolerable  conciseneM  or  accu- 
racy. Some  of  them  we  may  remark,  as  they  arise  in  the 
progress  of  our  inquiries,  but  for  the  rest  it  will  be  suffi- 
cient to  refer  to  such  authors  as  have  compiled  treatises 
expressly  upon  this  subject  (»).  We  shall  only  just  men- 
tion the  article  of  residence,  upon  the  supposition  of 
which  the  law  doth  style  every  parochial  minister  an 
incumbent.^ 

By  statute  1  &  2  Vict,  c.  106,  (repealing  the  former 
act8(o)  on  the  subject,)  every  spiritual  person  holding  a 
benefice  (p),  (a  term  which,  as  used  in  this  act,  comprises  all 
parochial  churches,  perpetual  curacies,  chapels,  and  church 
or  chapel  districts  whatever,  if  with  cure  of  souls  (^),) 

(m)   Co.  Litt  344 ;    Farchild  v.  lisbed  under  the  name  of  Dr.  Wat- 

Gayre,  Cro.  Jac.  63.  son,  but  conapiled  by  Mr.   Place,  a 

(m)  These  are  very  numerous :  but  barrister, 

there  are  few  which  can  be  relied  on  (o)  21  Hen.  8,  c.  13;  57  Geo.  3, 

with    certainty.      Among    these    are  c.  99. 

Bishop  Gibson's  Codex,  Dr.  Burn's  (p)  Vide  s.  124. 

Ecclesiastical    Law,   and  the  earlier  ({)  Ibid.     As  to  the  meaning  of 

editions  of  the  Clergyman's  Law,  pub-  this  word  in  general,  vide  sup.  p.  77. 

g2 
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shall  keep  residence  on  his  benefice,  and  in  the  house 
of  residence  belonging  thereto ;  and  if  he  absents  himself 
therefrom  for  a  period  exceeding  three  months,  either  ac- 
counted together  or  at  several  times,  in  any  one  year,  he 
shall  forfeit,  unless  resident  at  some  other  of  his  benefices, 
a  certain  portion  (increasing  with  the  length  of  absence) 
of  the  annual  value  of  his  benefice  (/■).  But  this  is  sub- 
ject to  various  exceptions  and  modifications,  of  which  the 
principal  are  as  follows :  1st,  No  heads  of  houses  in  the 
university  of  Cambridge  or  Oxford,  or  warden  of  the  uni- 
versity of  Durham,  or  head  master  of  Eton,  Winchester, 
or  Westminster  school,  who  shall  have  respectively  not 
more  than  one  benefice,  shall  be  liable  to  the  penalties  of 
non-residence  (s).  2dly,  Deans  and  archdeacons,  and  va- 
rious public  professors,  readers,  preachers  and  chaplains, 
the  provost  of  Eton,  the  warden  of  Winchester,  the  master 
of  the  Charterhouse,  the  principal  of  St.  David's,  and  of 
King's  College,  London,  and  also  (provided  they  are  not 
absent  from  their  benefices  more  than  five  months  in  the 
year)  the  fellows  of  Eton  and  Winchester,  and  all  canons, 
minor  canons,  priest  vicars,  and  vicars  choral,  are  entitled 
to  count  the  time  of  their  official  residences  or  duties,  as  if 
it  had  been  passed  upon  their  benefices  (O-  3dly,  If  there 
be  no  house,  or  no  fit  house  of  residence,  the  bishop  may 
licence  the  holder  of  the  benefice  from  time  to  time  to 
reside  in  some  fit  house  elsewhere,  provided  it  be  within  a 
certain  specified  distance  from  his  church  or  chapel,  and 
the  same  shall  thereupon  become  a  legal  house  of  residence 
for  all  purposes.  4thly,  If  there  be  no  house,  or  no  fit 
house  of  residence,  and  such  certificate  be  also  produced 
as  by  the  act  provided,  that  no  house  convenient  for  the 
residence  of  the  holder  of  the  benefice  can  be  obtained 
within  the  parish,  or  within  the  specified  distance  from  the 
church  or  chapel,  or  if  the  residence  of  the  holder  of  any 

(r)  Sect.  34.  India  College,  if  appointed  before  the 

(f )  Sect.  37.  This  ii  alio  extended       act  passed. 
to  a  principal  or  professor  of  the  Kast  (()  Sect.  38,  39. 
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benefice  within  those  limits  is  prevented  by  any  incapacity 
of  mind  or  body,  or  by  the  dangerous  illness  of  his  wife  or 
child,  (but  subject  in  the  latter  case  to  certain  restrictions 
as  to  time  and  otherwise),  the  bishop  may  grant  a  licence 
of  non-residence ;  or  in  case  of  his  refusal,  there  may  be 
an  appeal  to  the  archbishop  of  the  province  (m).  5thly, 
If  the  holder  of  any  benefice  happen  to  occupy  in  the 
same  parish,  any  mansion  or  messuage  whereof  be  is  the 
owner,  the  bishop  may  grant  him  a  licence  to  reside 
therein  ;  and  if  he  refuses,  remedy  may  be  had  by  the 
same  course  of  appeal.  6thly,  The  bishop  is  empowered, 
in  any  other  case  besides  those  enumerated,  to  grant,  if  he 
shall  think  it  expedient,  a  licence  to  reside  out  of  the 
limits  of  the  benefice ;  but  in  a  case  of  this  description 
the  special  circumstances  and  reasons  must  be  transmitted 
to  the  archbishop  of  the  province,  without  whose  allow- 
ance the  licence  will  be  ineffectual  (x). 

It  is  farther  provided  by  this  act,  that  annual  returns 
of  residents  and  non-residents  shall  be  made  to  her  ma- 
jesty in  council  (  y) ;  and  that  in  case  of  non-residence  the 
bishop,  instead  of  proceeding  to  enforce  the  penalties, 
may  issue  a  monition  against  the  offender,  to  be  followed 
up,  where  requisite,  by  an  order  to  reside ;  and  in  case 
of  non-compliance  with  such  order,  may  sequester  the 
profits  of  the  benefice,  and  apply  them  to  the  purposes  in 
the  act  specified  {2).  In  case  also  of  long  continued  or 
repeated  sequestration  the  benefice  is  to  become  void,  and 
a  new  presentation  may  be  made  as  if  the  former  holder 
were  dead  (a). 

For  the  more  effectual  promotion  of  this  important  duty 
of  residence  among  the  parochial  clergy,  there  are  also 
contained  in  this  act  (as  in  several  others)  a  variety  of 
provisions  for  repairing  the  houses  in  which  they  are  to 
reside,  and  for  building  or  purchasing  new  ones,  and  for 

(u)  Sect.  43,  (,)  Sect.  54. 

(j)  Seel.  44.  (a)  Sect.  58. 

(y)  Sect.  51,  53. 
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raising  money  for  these  purposes  by  mortgage  of  the 
benefices  {b). 

4.  [^We  have  seen  that  there  is  but  one  way  whereby  one 
may  become  a  parson  or  vicar,]]  (viz.  by  the  gift  of  a  patron, 
followed  in  general  by  the  admission  of  the  ordinary ;)  but 
[[there  are  many  ways  by  which  one  may  cease  to  be  so. 
1.  By  death.  2.  By  cession,  or  taking  another  benefice.]] 
For  by  statute  1  &  2  Vict.  c.  106(c),  (repealing  the 
former  statute  against  pluralities  (d),)  it  is  enacted,  that  in 
future,  (and  subject  to  exception  in  the  case  of  rights 
already  vested  (e),)  no  spiritual  person  holding  any  bene- 
fice with  cure  of  souls  (/)  shall  take  to  hold  therewith  any 
other  benefice  with  cure  of  souls,  unless  situated  within 
ten  statute  miles  of  the  first  (^);  that  no  spiritual  person 
holding  a  benefice  with  cure  of  souls,  with  a  population 
of  more  than  3000,  shall  take  to  hold  therewith  any  other, 
having  a  population  of  more  than  500,  nor  vice  versa  ;  that 
no  spiritual  person  shall  hold  together  any  two  benefices 
with  cure  of  souls  of  the  joint  value  of  more  than  lOOOZ. 
per  annum :  that  no  spiritual  person  holding  more  than 
one  benefice  with  cure  of  souls  shall  take  to  hold  there- 
with any  other,  or  any  cathedral  preferment  {h) ;  and  that 
upon  every  admission  to  a  new  benefice  or  preferment 
contrary  to  the  act,  every  benefice  previously  held  shall 
be  void  ipso  facto  (i)  :     which  prohibition,    however,   in 

(6)  The  following  enumeration  is  (/)  See  s.  124. 

believed  to  comprise  the  whole  of  these  (g)  Sect.  3,  129. 

statutes.     See  17  Geo.  3,  c.  53  ;   21  (A)  Sect.  2. 

Geo.  3,  c.  66;  43  Geo.  3,  cc.  107,  (i)Sect.  11.    The  act  also  provides, 

108;  51  Geo.  3,  c.  115  ;   55  Geo.  3,  as  to  cathedral  preferments,  that  no 

c.  147  ;  56  Geo.  3,  c.  152;  5  Geo.  4,  spiritual  person  holding  any  such  pre- 

c.  89 ;  7  Geo.  4,  c.  66 ;  1  &  2  Vict.  ferment,  and  also  a    benefice,   shall 

cc.  23,  29,  106,  8s.  25,  62.  fltc;  3  &  hold   therewith    any   other  cathedral 

4  Vict  c.  113,  8.  69  ;    4  &  5  Vict.  c.  preferment  or  any  other  benefice  ;  and 

39,  ».  18  ;  5&  6  Vict.  c.  26  (repeal-  that  no  spiritual  person  holding  any 

iog  2  &  3  Vict.  c.  18).  preferment  in  any  cuthedral  or  colle- 

(c)  As  to  the  law  of  cession  before  giate  church  shall  hold  thcruwilh  any 

this  act,   M6  AUtOD  v.  Allay,  7  A.  preferment  in  any  other  cathedral  or 

&  K.  289.  collegiate  church,  but  with  certain  ex- 

(W)  21  IIen.8,  c.  13.  captions  in   favour    of  archdeacons; 

(«)  Sect.  12,  13.  vide  s.  2,  and  4  &  5  Vict.  c.  39,  s.  10. 
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respect  of  population  and  yearly  value,  are  subject  to  a 
provision  enabling  the  Archbishop  of  Canterbury  to  grant 
a  dispensation  therefrom  in  certain  cases,  on  recommenda- 
tion of  the  bishop  of  the  diocese  (A).  [[3.  By  consecration  ; 
for,  as  was  mentioned  before,  when  a  clerk  is  promoted 
to  a  bishopric,  all  his  other  preferments  are  void  the  in- 
stant that  he  is  consecrated  (/).  But  there  is  a  method, 
by  the  favour  of  the  crown,  of  holding  such  livings  in  eoM' 
mendam.  Commenda,  or  eccletia  commendata,  is  a  living 
commended  by  the  crown  to  the  care  of  a  clerk,  to  hold 
till  a  proper  pastor  is  provided  for  it.  This  may  be  tem- 
porary for  one,  two  or  three  years,  or  perpetual ;  being  a 
kind  of  dispensation  to  avuid  the  vacancy  of  the  living, 
and  is  called  a  commenda  retinerey'2  and  has  been  usually 
granted  to  bishops  in  the  poorer  sees,  to  aid  the  deficiency 
of  their  episcopal  revenue.  And  [[there  is  abo  a  eoM- 
menda  recipere,  which  is  to  take  a  benefice  de  novo  in  the 
bishop's  own  gift,  or  the  gifl  of  some  other  patron  con- 
senting to  the  same ;  and  this  is  the  same  to  him  as  in- 
stitution and  induction  are  to  another  clerk  (m).]]  But 
now,  by  C  &  7  Will.  IV.  c.  77,  s.  18  (n),  no  ecclesiaatical 
dignity,  office  or  benefice  shall  be  held  in  commendam  by 
any  bishop,  unless  he  shall  have  held  the  same  when  the 
act  passed;  and  every  commendam  thereafter  granted, 
whether  to  retain  or  to  receive,  and  whether  temporary  or 
perpetual,  shall  be  absolutely  void  to  all  purposes.  Q4.  By 
resignation ;  but  this  is  of  no  avail  till  accepted  by  the 
ordinary,  into  whose  hands  the  resignation  must  be 
made  (o).  5.  By  deprivation ;  either,  first,  by  sentence 
declaratory  in  the]]  proper  court  ( p),  [[for  fit  and  sufficient 
causes  ;  such  as  attainder  of  treason  or  felony  (q),  or  con- 
viction of  other  infamous  crime  in  the  king's  courts ;  for 

(fc)  Sects.  5,  6.  (ji)   S«e  the  "Aet  for  better  en- 

(/)  Vide  sup.  p.  66.  forcing  Church  DiscipIiDe."  3    &    4 

(m)  Colt  V.  Bishop  of  Lichfield  and  VicU  c.  86 ;  Re  Dean  of  York,  2  Ad. 

Coventry,  Hob.  144.  &  El.  N.  S.  1. 

(n)  See  also  as  to  Sodor  aod  Man,  (q)  Bishopof  Chichester  *.  Webb, 

1  &  2  Vict.  c.  30.  Dyer,  108 ;  Jenk.210. 
(o)  Fane's  case,  Cro.Jac  198. 
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[[heresy,  infidelity  (r),  gross  immorality,  and  the  like  Q  or 
for  farming  or  trading  contrary  to  law,  after  two  former 
convictions  for  the  same  offence  (s) :  [[or,  secondly,  in  pur- 
suance of  divers  penal  statutes,  which  declare  the  benefice 
void,  for  some  nonfeasance  or  neglect,  or  else  some  male- 
feasance  or  crime  ;  as,  for  simony  (t) ;  for  maintaining  any 
doctrine  in  derogation  of  the  king's  supremacy,  or  of  the 
thirty-nine  articles,  or  of  the  book  of  common-prayer  (u)  ; 
for  neglecting  to  read  the  liturgy  and  articles  in  the 
church,]]  and  declare  assent  to  the  same,  within  two 
months  after  induction  {x) ;  or  [[for  using  any  other  form 
of  prayer  than  the  liturgy  of  the  Church  of  England  (  y)  j 
in  all  which  and  similar  cases  (2-)  the  benefice  is  ipso  facto 
void,  without  any  formal  sentence  of  deprivation. 

VI.  A  curate  is  the  lowest  degree  in  the  church  :[]  being 
an  officiating  temporary  minister  regularly  employed  by 
the  spiritual  rector  or  vicar,  either  to  serve  in  his  absence, 
or  as  his  assistant,  as  the  case  may  be  (a).  All  curates 
ought,  before  they  enter  on  their  duties,  to  be  licensed  (b) 
by  the  bishop  of  the  diocese ;  and  the  law,  on  the  other 
hand,  has  made  several  provisions  for  their  proper  main- 
tenance. For  by  28  Hen.  VIII.  c.  11  (c),  [[such  as  serve 
a  church  during  its  vacancy  shall  be  paid  such  stipend 
as  the  ordinary  thinks  reasonable,  out  of  the  profits  of 
the  vacancy ;  or,  if  that  be  not  sufficient,  by  the  suc- 
cessor, within  fourteen  days  after  he  takes  possession.]] 
And  by  a  modern  act  of  parliament,  1  &  2  Vict.  c.  106, 
(which  we  have  already  had  occasion  to  notice  under  the 

(r)  Fitz.  Abr.  tit.  Trial,  54.  vide  sup.  p.  81. 

(i)  1  &  2  Vict.  c.  106,  8.  31.  (a)  Burn's  Ecc.  Law,  by  Tyrw.vol. 

(t)  Stat.  31  Eliz.  c  6;    12  Ann.  ii.  p.  54(a).     As  to  the  common  law 

•t.  c.  12.  figbl  of  tlie  rector  to  appoint  his  cu- 

(u)  Stat.  1  Eliz.  CO.  1,2;   13  Eliz.  rate,  see  Arnold  v.  Bishop  of  Bath, 

c.  12.  5  Bing.  316.      As    to   lecturers  and 

(x)  Ibid.  I.  3;    13  &  14  Car.  2,  preac/im,  see  7  &  8  Vict.  c.  59. 

c.  4,  i.e.  (6)  Ibid.  61;   Wats.  C.   L.  147, 

(y)  Sut.  1  Eliz.  c.  2.  207,  335. 

(i)  Green's  case,  6  Rep.  29,  30;  (r)  SecU.  6,  10. 
vide  13  At  14  Car.  2,  c.  4,  i .  6 ;  ct 
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heads  of  residence  and  pluralities,)  numerous  provisions 
are  made  as  to  the  appointment  and  payment  of  curates 
during  an  incumbency;  and,  among  others,  that  in  certain 
cases  of  non-residence  by  the  incumbent,  the  bishop  may, 
in  his  default,  appoint  a  proper  curate  witli  a  stipend  (^); 
and  shall  also,  in  some  instances,  where  the  incumbent  faik 
to  reside,  require  the  curate  to  reside  («) ;  that  where  the 
bishop  sees  reason  to  believe  that  the  duties  of  any  bene- 
fice are  inadequately  performed,  or  where  the  bene6ee  is  of 
a  certain  value  or  extent,  he  may  (though  in  the  first  casa 
only  after  referring  the  matter  to  certain  commissioners) 
require  the  incumbent,  whether  actually  resident  or  not,  to 
nominate  a  proper  curate  with  sufficient  stipend,  and  on  his 
default  may  himself  make  such  appointment (/) ;  that  the 
stipend  to  be  allowed  to  the  curate,  in  every  case  where  he 
is  appointed  by  the  bishop  under  the  provisions  of  the  act, 
shall  bear  a  specific  proportion  to  the  value  and  population 
of  the  benefice  {g) ;  and  that  in  all  cases  of  dispute  between 
the  incumbent  and  the  curate  touching  stipend,  or  the 
non-payment  of  stipend,  the  bishop,  on  complaint  to  him 
made,  may  summarily  determine  the  same  without  appeal, 
and  enforce  his  sentence  by  monition  and  sequestration  (A). 
[[Thus  much  of  the  clergy,  properly  so  called.  There 
are  also  certain  inferior  officers]]  connected  with  the  church, 
[|of  whom  the  common  law  takes  notice ;  and  that,  princi- 
pally, to  assist  the  ecclesiastical  jurisdiction  where  it  is 
deficient  in  powers.  On  which  officers  we  shall  make  a 
few  cursory  remarks. 

VII.   Churchwardens  (»)  are  the  guardians  or  keepers 

(d)  Sect.  85.    The  former  statutes  {g)  Sect.  85. 
on   the  subject  of  curates'  stipends  (h)  Sect.  83. 

during  the   incumbency,  are  all   re>  (i)    Bac.    Abr.    Churchwardens; 

pealed.     See  57  Geo.  3,  c.  99,  which  Burn's Ecc.  Law,  todem  tit.;  £z  parte 

act  is  itself  repealed  by  1  &  2  Vict  Winfield,  3  Ad.  &  El.  614;  R.  v. 

c.  106,  except  so  far  as  regards  the  Archdeacon  of  Middles^,  ibid.  615; 

repeal  of  the  former  statutes.  Ex  parte  Duffield,  ibid.  617 ;  R.  v. 

(e)  Sect.  76.  Maish.  6  Ad.  &  EL  468. 
(/)  SecU.  77.  78. 
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Qof  the  church,  and  representatives  of  the  body  of  the  pa- 
rish (k)  ;'2  but,  though  in  some  sort  ecclesiastical  officers, 
they  are  always  lay  persons  (Z).  [^They  are  sometimes 
appointed  by  the  minister,  sometimes  by  the  parish,^  in 
vestry  assembled  (w),  [^sometimes  by  both  together,  as 
custom  directs  (n).]]  But  where  there  is  no  custom,  it 
is  said  the  election  must  be  according  to  the  canons  (o), 
which  direct (p)  that  they  shall  be  chosen  by  the  joint  con- 
sent of  the  minister  and  parishioners,  if  it  may  be;  but 
if  they  cannot  agree,  then  the  minister  is  to  choose  one, 
and  the  parishioners  another.  They  are  to  be  chosen 
yearly  in  Easter  week,  and  are  generally  two  in  number, 
are  obliged  when  chosen  to  serve  {q),  and  are  sworn  to 
execute  their  oflSce  faithfully  (r).  [^They  are  taken,  in 
favour  of  the  church,  to  be  for  some  purposes  a  kind  of 
corporation,  at  the  common  law;  that  is,  they  are  enabled 
by  that  name  to  have  a  property  in  goods  and  chattels, 
and  to  bring  actions  for  them,  for  the  use  and  profit  of  the 
parish  (s);]]  and  one  of  their  chief  duties  accordingly  is  the 
eare  and  management  of  the  goods  belonging  to  the  church, 
such  as  the  organ,  bells,  bible  and  parish  books  (t).     But 

(fc)  In  Sweden  they  have  similar  the  realm,  members  of  parliament, 

oGBcers,  whom  they  call  kiorchiowa'  clergymen,  Roman  Catholic  clergy, 

riandes.     Stiernhook,  1.  3,  c.  7.  dissenting  ministers,  barristers,  attor- 

(0  Per  Hale,  Hard.  379;  1  Rol.  nies,  clerks  in  court,  physicians,  sur- 

Ab.  653  ;  2  Rol.  Rep.  107.  geons,  apothecaries,  aldermen,  dissent- 

(m)  As  to  vestries,  vide  sup.  vol.  i.  ing  teachers,  and  persons  living  out  of 

p.  112.  the  parish,  unless  they  occupy  a  house 

(n)  As  to  the  manner  of  their  elec-  of  trade  there  ;  Steer,  P.  L.  84. 
tion,  see  Campbell  v.  Maund,  5  Ad.  (r)   Ibid.  88.     As  to  granting  a 

&  El.  865;  R.  V.  Rector  of  Lambeth,  mandamus    to  swear    them    in.   Ex 

8  Ad.  &  El.  356.  The  manner  of  parte  Winfield,  3  Ad.  &  El.  614,  615. 
electing  them  in  churches  newly  built  (s)  Vide  9  Geo.  1,  c.  7,  s.  4;  et 

under  the   Church  Building  Acts  is  vide  as  to  parish  lands,  59  Geo.  3, 

fixed  by  58  Geo.  3,  c.  45,  s.  73.  c.  12.  s.  17  ;  5  &  6  Will.  4,  c.  69,  s. 

(o)  Catten  v.  Barwick,  Str.  145.  4  ;  Smith  v.  Adkins,  8  Mee.  &  W. 

See  Bac.  Ab.  Churchwardens,  A.,  and  362. 
the  authorilie*  there  cited  in  the  margin.  (()  Bac.  Ab.  Churchwarden,  B. ; 

(]))  Canon  89.  Wats.  C.  L.  390;  Addison  v.  Hound, 

(</)  Several  penoni,  however,  are  4  Ad.  &  El.  799;  Jackson  v.  Adams, 

exempted  from  the  office,  viz.  peera  of  2  Uing.  N.  C.  402. 
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as  to  the  church  and  churchyard  Qthey  hare  no  sort  of  in- 
terest therein;  and  if  any  damage  be  done  thereto,  the 
parson  only  or  vicar  shall  have  the  action  («).]]  It  is  also 
part  of  their  office,  unless  other  persons  are  appointed  by 
the  ordinary  for  that  purpose,  to  have  the  care  of  the  bene- 
fice during  its  vacancy,  or  while  it  is  under  sequestration 
for  the  debts  of  the  incumbent  (x).  They  are  moreover  re- 
quired to  see  to  the  reparation  of  the  church,  and  tbe  making 
of  the  church  rates,  by  which  the  expenses  of  it  are  to  be 
defrayed ;  which  rates  are  to  be  made  by  the  parishioners 
at  large;  that  is,  by  the  majority  of  those  that  are  preeent  at 
a  vestry  to  be  summoned  for  that  purpose  by  the  church- 
wardens(y);  and  when  made,  are  recoverable  in  the  eccle- 
siEistical  court,  or  (if  the  arrears  do  not  exceed  1 0/.,  and 
no  question  be  raised  as  to  the  legal  liability)  before  two 
justices  of  the  peace(r).  Churchwardens  are  also  to  make 
such  order  relative  to  seats  in  the  church  and  chancel,  not 
appropriated  to  particular  persons,  as  the  ordinary  (who 
has  in  general  the  sole  power  in  this  matter)  (a)  shall  di- 
rect, and,  in  practice,  the  arrangements  are  usually  made 
by  the  churchwardens,  even  without  any  special  direction 
from  the  ordinary  {h).  It  is  incident  also  to  their  office  to 
enforce  proper  and  orderly  behaviour  during  divine  ser- 
vice, \\o  which  end  it  has  been  held  that  churchwardens 
may  justify  the  pulling  off  a  man's  hat]]  irreverently  worn 
there  (c) ;  and  besides  these,  there  are  a  multitude  of  other 
parochial  powers  committed   to  their  charge  (rf),   which 

(u)  1  B).  Com.  395.     Churehwar-  v.  Dyke.  2  Gak  &  D.  493  ;  R.  v.  St. 

dens  caDDot  set  up  monumeDts,  Beck-  Clement's,  12  Ad.  &  £1.  177. 

with  V.  Harding,  1  B.  &  Aid.  608.  («)  3  Inst.  202  ;  Clifford  t».  Wicks, 

(f )  Steer,  P.  L.  91.  I  B.  &  Aid.  506;  contra  as  to  chan. 

(y)   Burder  v.  Veley,  12  Ad.   &  eel.  Wats.  C.  L.  388. 

El.  247.     As  to  church  rate,  see  also  (h)  Rogers's  £c.  L.  179. 

Craren  v.   Sanderson,  7   Ad.  &  £1.  (c)  Hawer.  Planner.  I  Saand.  10; 

880 ;  R.  V.  St.  Margaret's,  2  Per.  &  S.  C.  1  Sid.  301 ;  and  see  Burton  v. 

D.  510.  HensoD,  10  Mee.  &  W.  105. 

(t)  53  Geo.  3,  c.  127  ;  5  &  6  Will.  (d)  Among  these  are  some  which 

4.  c.  74;  4&5VicLc.36;  Richards  the  changes  in  public  opinion   have 
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cannot  be  particularized  without  descending  to  inconve- 
nient minuteness.  Formerly  too  they  were  joined  with  the 
overseers  in  the  care  and  maintenance  of  the  poor ;  but 
this  duty  is  now  in  general  taken  from  them  by  the  effect 
of  the  act  for  amendment  of  the  poor  law  (e),  and  of  the 
regulations  introduced,  under  its  authority,  by  the  poor 
law  commissioners. 

Such  then  in  general  are  the  duties  of  churchwardens ; 
to  which  we  shall  only  add,  that,  in  case  of  their  wasting 
the  goods  of  the  church,  or  being  guilty  of  other  misbe- 
haviour, they  are  liable  to  removal  (/);  and  that  at  the 
end  of  their  year,  they  are  bound  to  render  an  account  of 
all  their  receipts  and  disbursements  (^). 

VIII.  Parish  clerks  and  sextons  (A)  are  also  persons 
connected  with  the  church,  and  by  the  common  law  have 
freeholds  in  their  office,  though  the  former  may,  by  7  &  8 
Vict.  c.  59,  be  suspended  or  removed  by  the  archdeacon 
for  misconduct  or  neglect  (e).  The  duties  of  the  parish 
clerk  are  too  familiarly  known  to  require  description.  In 
some  few  instances  he  is  in  holy  orders  (k),  but  his  general 
qualification  is  only  that  he  shall  be  at  least  twenty  years 
of  age,  known  to  the  parson,  vicar,  or  minister,  to  be  of 

tbrown  into  desuetude,  such  as  levy-  most  of  the  churches  repair  not  only 

ing  one  shilling  forfeiture  on  all  such  the  church,  but  the  chancel.    Fulling's 

as  do  not  repair  to  church  on  Sundays  Law  of  Loudon,  p.  263.    The  legality 

and  holidays.     Vide  post,  p.  102.  as  to  such  a  custom  as  above-men- 

(e)  4  &  5  Will.  4,  c.  76.  tioned  with  regard  to  seats  has  how 

(/)  Steer,  P.  L.  95.  ever  been  questioned.     See  Rogers's 

(g)  Ibid.  92  ;  Leraan  v.  Goulty,  3  Ec.  L.  p.  185. 

T.  R.  3  }  Astle  v.  Thomas,  2  H.  &  (/»)  Burn's  Ec.  L.  by  Tyrw. ;  Steer, 

C.  271.      It  is  said  that  in  London  P.  L.  96. 

the  case  of  churchwardens  is  in  some  Ct)  2  Roll.  Abr.  234.     As  to  the 

respects  peculiar,  that  they  are  gene-  former  law  on  this  subject,  see  II.  v. 

rally  chosen  there  by  the  parishioners  Davics,  9  D.  &  11.  234;  R.  v.  Ncale, 

independently  of  the  parson;    are  a  4  Nev.  &  M.  868. 

corporation  for  all  purposes ;  have  the  (h)  See  as  to  parish  clerks  in  orders, 

disposal  of  the  seats  in  the  church,  7  &  8  Vict.  c.  59. 
iadopendently  of  the  bishop ;  and  in 
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honest  conversation,  and  sufficient  for  his  office  (/).  QHe 
is  generally  appointed  by  the  incumbent  (w) ;  but  by  cus- 
tom may  be  chosen  by  the  inhabitants  (n)  ;]]  his  appoint- 
ment may  be  by  word  of  mouth  only  (o) ;  and  his  remu- 
neration depends  altogether  upon  the  custom  of  the  par- 
ticular parish  {p).  The  sexton  (y)  is,  in  the  ordinary  course, 
chosen  by  the  rector;  though  sometimes  by  the  parishion- 
ers, where  a  usage  to  that  effect  prevails  (r).  His  salary 
depends  on  custom,  and  is  paid  by  the  churchwardens ; 
his  duty  is  to  cleanse  the  church,  to  open  the  pews,  to 
fill  up  the  graves  for  the  dead,  to  provide  candles  and 
other  necessaries,  and  to  prevent  disturbance  in  the 
church  (»).  In  the  new  churches  built  under  the  Church 
Building  Acts,  it  is  provided  both  as  to  clerk  and  sexton 
(59  Geo.  III.  c.  134,  s.  6,  10),  that  when  any  parish  shall 
be  divided,  all  fees  and  emoluments  belonging  to  the 
parish  clerk  or  sexton  respectively,  shall  belong  also,  and 
be  recoverable  in  like  manner,  as  regards  any  new  district, 
by  the  clerk  or  sexton  appointed  to  such  district,  and 
compensation  in  that  behalf  shall  be  made  to  the  parish 
clerk  or  sexton. 

(i)  Canon  91.  keeper  of  things  beloaging  to  divine 

(m)  Canon  91.    In  churches  bnill  worship, 
under  the  Chuich  Building  Acts,  he  is  (r)  R.  i;.  Minister  of  Stoke  Da- 

to  be  annually  appointed  by  the  mi-  merel,  5  A.  &  £.  687;  R.  v.  Inh«- 

nisler.    See  58   Geo.  3,  c.  45;   59  bitanis  of  Bobbing,  ibid.  682;  Ro- 

Geo.  3,  c.  134.  ger's  Ec.  L.  834. 

(ra)  13  Rep.  70;  Jermyn's  case,  (i)  Vide  R.  v.  Inhabitants  of 
Cro.  Jac.  670 ;  Peake  v.  Bourne,  Str.  Liverpool,  3  T.  R.  1 19  ;  Shaw's  P.  L. 
942.  As  to  the  appointment  of  a  71.  Besides  the  parish  clerk  and  sex- 
clerk  after  an  union  of  parishes,  Hart-  ton,  there  is  generally  atuched  to  th« 
ley  ti.  Cook,  9  Bing.  728.  church,   a   beadle,  (from   the   Saxon 

(o)  R.  V,   Inhabitants  of  Bobbing,  beodan,  to  bid,)  who  is  chosen  by  the 

5  A.  &  £.  682.  vestry,  and  whose  business  is  to  at- 

( p)  Steer,  P.  L.  97.  The  parish  tend  the  vestry,  to  give  notice  of  its 
clerks  in  and  about  London  are  incor-  meetings  to  the  parishioners,  and  ex- 
porated,  ibid.  99  ;  Pulling's  Law  of  ecute  its  orders,  and  to  assist  the  con- 
London,  p.  264.  stable  in  apprehending  vagrants,  &c. ; 

(9)  Apparently  from  taeriitan,  the  Shaw's  P.  L.  c.  19. 
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CHAPTER  II. 

OF  THE  DOCTRINES  AND  WORSHIP  OF  THE  CHURCH, 
AND  HEREIN  OF  THE  LAWS  AS  TO  HERESY  AND 
NON-CONFORMITY. 


Though  this  nation  has  constantly  adhered  to  the  principle 
of  an  established  church,  that  is,  a  church  endowed,  and 
(as  occasion  has  required)  protected,  by  the  provision  of 
the  temporal  law  (a) ;  yet  no  claim  was  formerly  made  by 
the  temporal  law,  to  interfere  with  the  regulation  of  its 
faith,  ceremonies,  or  discipline.  These  being  matters  mer^ 
spiritualia(b),  fell  under  the  exclusive  province  of  the 
ecclesiastical  authorities  (c) ;  who,  in  their  exercise  of  it, 
were  guided  by  the  law  of  the  popes  and  councils,  modified 
from  time  to  time,  by  our  own  legatine  and  provincial  con- 
stitutions (d).  But  at  the  era  of  the  Reformation  it  was 
found  necessary  to  resort  to  the  legislature,  for  an  autho- 
ritative exposition  of  the  true  Protestant  faith,  the  esta- 
blishment of  appropriate  forms  of  worship,  and  the  declara- 
tion of  the  crown's  supremacy,  in  lieu  of  that  of  the  pope, 
in  matters  ecclesiastical ;  and  from  this  time  the  power  of 
the  ordinary  ecclesiastical  authorities  of  the  realm  has  been 
exercised  in  subordination  to  these  paramount  institutions 
of  the  civil  government. 

And  first,  the  Articles  of  Faith,  consisting  originally  of 
forty-two,  but  afterwards  reduced  to  thirty-nine  (and  com- 

(a)  Eeclesia   Anglicana  per   incli-       I,8t.  4,  c.  1. 

ti$iimot  progenitore$  et  antecestores  do-  (c)  Sanct(r  determinatiottes  eccledte 

mini  regit,  laudabiliter  dotata,  et  in  tacrosancta,  2  Hen.  4,  c.  15  ;  Us  leiet 

luitjuribut  It  liberlatibu$  tuitentata.  de  uinteetgliie,  2  Hen.  6,  st.  1,  c.  7. 

SUL  2  Hod.  4,  c.  16.  (cf)  Vide  supra,  vol.  i.  p.  63. 

(b)  SuCircunuptcti  agatii,  13  £d. 
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monly  called  the  Thirty-nine  Articles)^  were  framed  by 
Archbishop  Cranmer,  with  the  assistance  of  other  persons 
of  distinguished  learning  and  piety,  in  the  reign  of  Ed- 
ward VI.  («) ;  and  were  reduced  to  their  present  form  in  the 
convocation  of  the  archbishops  and  bishops  of  both  pro- 
vinces, held  at  London  in  the  reign  of  Queen  Elizabeth, 
A.  D.  1562  (/).  And  by  statute  13  Eliz.  c.  12,  it  was  pro- 
vided that  if  any  person  ecclesiastical,  or  having  ecclesi- 
astical living,  shall  advisedly  maintain  any  doctrine  directly 
repugnant  to  any  of  the  said  articles,  and  on  being  con- 
vened before  the  bishop,  still  persist  therein,  he  shall  be 
liable  to  be  deprived  (</). 

The  Form  of  Prayer  and  Church  Servietf  commonlj 
called  the  Liturgy,  was  also  first  framed  in  the  reign  of 
Edward  VI.,  under  the  superint«idence  of  Cranmer  and 
his  coadjutors  (t).  Before  the  Reformation  various  liturgies 
had  been  in  use  in  different  parts  of  the  realm  (k).  But  % 
new  ritual  (chieffy  founded,  however,  on  the  antient  ser- 
vices), with  rubrics  prescribing  the  order  and  form  to  be 
pursued,  was  now  compiled  for  the  uniform  observance 
of  the  whole  reformed  church  of  England.  This  book 
of  King  Edward  VI.  was,  for  the  most  part,  the  same 
with  our  present  Book  of  Common  Prayer.  It  was  es- 
tablished by  statute  2  &  3  Edw.  VI.  c.  1 ;  and  being  afier- 

(e)  Hallam's  Coast.  Hist.  vol.  i.  p.  "  been  had  id  this  realm  of  Eoglaod 

134.    The  first  draft  of  the  Articles  "  divers  forms  of  commoo  prayer  com> 

was  made    by  Cranmer,  assisted  by  "  mooly  called   the    Service   of  tli« 

liisliop   Ridley,   io  1551  ;  and  after  "  Chuich,  that  is  to  say,  the  UM  of 

being  corrected  by  the  other  bishops,  "  Sanim,  of  York,  of  Bangor,  and  of 

Latimer,  Hooper,  Poyoet,  Coverdale,  "  Lincoln  ;  and  besides  the  same,  now 

&c.,   and   approved   by   convocation,  "  of  late  much  more  divers  and  sundry 

were  published  in    1553.    In  1562,  "  forms  and  fashions  have  been  used 

1571,  and   1662,   they  were  succoi*  "  in  the  cathedral  and  parish  churche* 

sively  revised  and  confirmed.     Adams,  "  of  England,  Wales,  8cc."     Almost 

Relig.  World,  vol.  i.  p.  399.  the  whole  of  our  Liturgy  was  taken 

(/)  ^ee  13  Eliz.  c.  12,  s.  1.  from  the  forms  here  described;  perti> 


(g)  Ibid.  secU  2.  cularly  from  that  of  Sarum  ;  and 

(()  Hallam,  ub.  sup.  p.  117  ;  stat.  of  it  can  be  traced  to  periods  before 

2  &  3  Edw.  6,  c.  1,  s.  1.  the  ConquesU      See   Palmer's   Ort- 

(fc)  The  statute  2  &  3  Edw.  6,  c.  1,  ginet  Lilurgictt. 

recites,  that  "  of  long  time  there  hath 
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wards  revised,  was  confirmed  by  5  &  6  Edw.  VI.  c.  1,  and 
1  Eliz.  c.  2 ;  and  after  two  other  successive  revisions  in  the 
reigns  of  Kings  James  I.  (m)  and  Charles  II.,  was  again 
confirmed  by  13  &  14  Car.  II.  c.  4;  all  which  statutes  are 
intituled  Acts  of  Uniformity,  or  more  particularly,  Acts  for 
the  Uniformity  of  Service  in  the  Church  and  Administration 
of  the  Sacraments.  In  the  reign  of  King  James  I.  a  new 
version  also  of  the  Holy  Scriptures  was  made,  and  esta- 
blished by  law  ;  being  the  same  which  is  still  in  use  under 
the  denomination  of  King  James's  Bible  («). 

As  to  the  crowns  supremacy/,  it  was  definitively  esta- 
bhshed  by  1  Eliz.  c.  1  (o)j  a  statute  which,  first,  provides 
that  no  foreign  prince  or  potentate,  spiritual  or  temporal, 
shall  exercise  any  manner  of  jurisdiction  or  privilege,  spi- 
ritual or  ecclesiastical,  within  this  realm  or  the  dominions 
thereof  (p);  and,  next,  that  such  jurisdictions  and  privi- 
leges as  had  before  been  exercised  by  any  spiritual  or 
ecclesiastical  power  for  visitation  and  correction  of  the 
church,  shall  for  ever,  by  authority  of  the  present  parlia- 
ment, be  united  and  annexed  to  the  imperial  crown  of  this 
realm  (q). 

The  new  regulations  thus  introduced  by  the  legislature, 
taken  in  connection  with  other  legislative  enactments  of 
the  same  era,  but  of  subordinate  importance,  and  in  con- 
nection also  with  the  national  canon  law,  (which  still  gives 
the  rule  where  these  are  silent,)  have  constituted  from  the 
period  of  which  we  speak,  and  still  constitute,  the  standard 
of  faith,  worship,  and  discipline  in  the  Church  of  England. 
It  remains,  however,  to  consider  on  what  persons  and  in 
what  cases  this  standard  is  to  be  deemed  imperative — whe- 
ther it  is  binding  merely  on  those  who  claim  the  benefits  of 
the  church  establishment,  or  generally  on  all  the  subjects 

(m)  WaU.  C.  L.  p.  321.  statute  of  Praemunire,  16  Rio.  2,  c,  5. 

(n)  The  canot)icaI  authority  of  the  As  to  the  .supremacy,  see  also  5  Eliz.  c. 

different  books  of  Scripture  is  settled  1,   s.   1,  2,  3,   4,   10;  Introd.    to  4 

by  the  Thirty-nine  Articles.  Rep.;  4  Inst.  42,  331,  341;    Hal- 

(o)  The  supremacy  had  been  be-  lam's  Const.  Hist.  vol.  i.  p.  152. 
fore  declared  by  26  Hen.  fl,  c.  1,  and  (p)  Sect.  16. 

indeed  prior  to  the  Reformation,  by  the  (9)  Sect,  1 7. 
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of  the  realm,  whatever  may  be  in  fact  the  state  of  their 
religious  opinions.  And  here  we  shall  find  that  the  law 
has  passed  through  changes  of  a  very  remarkable  descrip- 
tion. Though  the  statute  of  Elizabeth  just  cited  effected 
an  emancipation  from  the  Roman  yoke,  and  may  therefore 
be  justly  considered  as  having  laid  the  foundation  of  spi- 
ritual freedom,  it  was  not  till  long  afterwards  that  the 
nation  learned  the  lesson  of  religious  toleration ;  and  our 
law  in  the  meantime  proceeded  not  only  to  imitate  the 
persecutions  of  the  Popish  times,  but  in  some  respects  to 
surpass  them ;  for  while  it  continued  to  punish  (as  it  had 
long  done  in  aid  of  the  ecclesiastical  authorities)  the  offence 
of  heresy,  it  began  now  to  exercise  new  rigours  of  its  own 
with  respect  to  that  of  nonconformity.  In  the  remainder 
of  this  chapter  we  propose  to  enter  into  some  detail  of  each 
of  the  subjects  just  enumerated,  and  to  show  both  the 
former  state  of  the  law  respecting  them,  and  the  alterations 
which  it  has  latterly  sustained. 

1.  Heresy  was  described  among  the  canonists,  in  rague 
and  general  terms,  as  consisting  of  any  deviation  from 
the  true  Catholic  faith,  as  understood  by  Holy  Mother 
Church  (r), —  Qvery  contrary  to  the  usage  of  the  first  ge- 
neral councils,  which  defined  all  heretical  doctrines  with 
the  utmost  precision  and  exactness,]]  and  spoke  of  here- 
tics by  name,  as  in  the  case  of  the  Manichees,  Nestorians, 
and  others  (s).  The  cognizance  of  this  offence  has  always 
been  held  in  this  and  every  other  country,  where  the  canon 
law  has  prevailed,  to  belong  to  the  ecclesiastical  judge  {t)\ 
and  the  papal  canonists  have  ever  treated  it  with  great  se- 
verity. It  is  true  that  they  Qwent  at  first  no  farther  than 
enjoining  penance,  excommunication,  and  ecclesiastical 
deprivation  for  heresy,  though  afterwards  they  proceeded 
boldly  to  imprisonment  by  the  ordinary,  and  confiscation 

(r)  Hicretieus,  qui  de artintUt  Jidei  (i)  Vide  1  Hale.  P.  C.  383. 

aliter  pra:dicat,$«ntit,vel  doceat,  quim  (t)  Year  Book,  27  Hen.  8,  14  b  ; 

docet  sancta  mater  eecluia,\\dt\  Hale,  stat.  2  Hen.  4,  c-  15;   1  Hale,  P.  C. 

P.  C.  383.  384  i  4  Bl.  Com.  45. 
VOL.  III.  H. 
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[[of  goods  in  pios  usus.'J^  They  also  in  course  of  time  [[pre- 
vailed upon  the  weakness  of  bigoted  princes  to  make  the 
civil  power  subservient  to  their  purposes,  by  making  heresy 
not  only  a  temporal  but  even  a  capital  offence,  the  Romish 
ecclesiastics  determining,  without  appeal,  whatever  they 
pleased,  to  be  heresy,  and  shifting  off"  to  the  secular  arm  the 
odium  and  drudgery  of  executions,  with  which  they  them- 
selves were  too  tender  and  delicate  to  intermeddle.  Nay, 
they  pretended  to  intercede  and  pray  on  behalf  of  the  con- 
victed heretic,  ut  citra  mortis  periculum  sententia,  circa 
eum  moderetur  (u),  well  knowing  at  the  same  time,  that 
they  were  delivering  the  unhappy  victim  to  certain  death. 
Hence  the  capital  punishments  inflicted  on  the  antient 
Donatists  and  Manichees,  by  the  Emperors  Theodosius  and 
Justinian  {v);  hence  also  the  constitution  of  the  Emperor 
Frederic,  mentioned  by  Lyndewode  (u?),  adjudging  all  per- 
sons, without  distinction,  to  be  burned  by  fire  who  were 
convicted  of  heresy  by  the  ecclesiastical  judge.  The  same 
emperor,  in  another  constitution  (x),  ordained  that  if  any 
temporal  lord,  when  admonished  by  the  church,  should 
neglect  to  clear  his  territories  of  heretics  within  a  year,  it 
should  be  lawful  for  good  Catholics  to  seize  and  occupy  the 
lands,  and  utterly  to  exterminate  the  heretical  possessors. 
And  upon  this  foundation  was  built  that  arbitrary  power 
so  long  claimed  and  so  fatally  exerted  by  the  pope,  of  dis- 
posing even  of  the  kingdoms  of  refractory  princes  to  more 
dutiful  sons  of  the  church.  The  immediate  event  of  this 
constitution  was  somewhat  singular,  and  may  serve  to 
illustrate  at  once  the  gratitude  of  the  holy  see  and  the  just 
punishment  of  the  royal  bigot, — for  upon  the  authority  of 
this  very  constitution  the  pope  afterwards  expelled  this 
very  Emperor  Frederic  from  his  kingdom  of  Sicily  and 
gave  it  to  Charles  of  Anjou  (y). 

Christianity  being  thus  deformed  by  the  demon  of  perse- 

(u)  Decretal,  lib.  5,  1.40.  c.  27.  (i)  Cod.  1,6,4. 

(v)  Cod.  I.  i.  tit.  5.  (5')  Daldus  in  Cud.  1,  5,  4. 

(w)  C.  d«  Hiereticit. 
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[[cution  upon  the  continent,  we  cannot  expect  that  our  own 
island  should  be  entirely  free  from  the  same  scourge;]] 
and  accordingly  we  find  not  only  that  our  ecclesiastical 
courts  were  always  in  the  habit  of  proceeding  against  here- 
tics by  spiritual  punishments,  such  as  excommunication 
and  the  like,  but  we  discover  Qamong  our  antient  prece- 
dents a  writ  de  hceretico  comburendo,  which  is  thought  by 
some  to  be  as  antient  as  the  common  law  itself (ar).]] 
However,  it  appears  that  it  was  not  the  practice  of  the 
common  law  of  England  to  issue  this  writ  except  upon  a 
conviction  for  contumacy  or  relapse,  nor  unless  such  con- 
viction took  place  before  the  archbishop  himself  in  a  pro- 
vincial synod  or  convocation ;  and  that  even  that  authority 
could  not  lawfully  award  the  writ,  but  merely  left  the 
delinquent  to  the  secular  power ;  so  that  the  crown  might 
pardon  him,  if  it  thought  proper,  by  forbearing  to  issue 
the  writ,  which  was  not  grantable  as  of  course,  but  issued 
by  the  special  direction  of  the  sovereign  (a).  [[But  in  the 
reign  of  Henry  IV.  when  the  eyes  of  the  Christian  world 
began  to  open,  and  the  seeds  of  the  Protestant  religion 
(though  under  the  opprobrious  name  of  Lollardy  (6)  )  took 
root  in  this  kingdom,  the  clergy,  taking  advantage  from  the 
king's  dubious  title  to  demand  an  increase  of  their  own 
power,  obtained  an  act  of  parliament  (c)  which  sharpened 

(O  I  Hale.  P.  C.  392;   1  Hawk.  {h)  So  called   not  from  lolium  or 

b.  1,  c.  2,  s.  10;videSt. Tr.  vol.  ii.275.  tares,  (a o  etymology  which  was  after- 

But  at  cominoD  law  heresy  was  not  wards  devised  \a  order  to  justify  the 

punishable  by  foifeiture  of  lands  or  burning  of  them,  Matth.  xiii.  30,)  but 

goods.     1  Hale,  P.  C.  388  (a.)  from  one  Walter  Lollard,  a  Gerroaa 

(a)  1  Hale,  P.C.  385,  393,  395.  reformer,  a.  d,  1315.    Mod.  Un.  Hilt. 

According  to  some  opinions,  the  writ  xzvi.  13;  Spelm.  Gloss.  371. 

de  httretico  comhurendu  was  at  com-  (c)  2  Hen.  4,  c.  15.     A  previous 

mon  law,  not  only  in  practice  confined  act,  5   Ric.  2,  st.  2,  c.  5,  had  been 

to  convictions  before  the  archbishop  in  aimed  at  the  followers  of  Wicklifle, 

provincial  synod,  but  could  not  UgiiUy  but  the  commons  would  not  assent  to 

be  awarded  on  a  conviction  before  any  it,  and  it  was  revoked  the  next  year, 

court  of  inferior  authority,  such  as  that  Vide  Reeves's  Hist.  Engl.  L.  vol.  iii. 

of  the  diocesan.  Vide  1  Hale,  P.C.  391;  p.  163. 
12  Rep.  56,  57. 
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[[the  edge  of  persecution  to  its  utmost  keenness ;  for  by 
that  statute  the  diocesan  alone,  without  the  intervention 
of  a  synod,  might  convict  of  heretical  tenets ;  and  unless 
the  convict  abjured  his  opinions,  or  if,  after  abjuration,  he 
relapsed,  the  sheriff  was  bound  ex  officio,  if  required  by  the 
bishop,  to  commit  the  unhappy  victim  to  the  flames,  with- 
out waiting  for  the  consent  of  the  crown.  By  the  stat. 
2  Hen.  V.  c.  7,  Lollardism  was  also  made  a  temporal 
offence,  and  indictable  in  the  king's  courts,  which  did  not 
however  thereby  gain  an  exclusive  but  only  a  concurrent 
jurisdiction  with  the  bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began 
to  advance,  the  power  of  the  ecclesiastics  was  somewhat 
moderated, — for  though  what  heresy  is  was  not  then  pre- 
cisely defined, yet  we  are  told  in  some  points  what  it  is  nut, — 
the  statute  25  Hen.  VI II.  c.  14,  declaring  that  offences 
against  the  see  of  Rome  are  not  heresy,  and  the  ordinary 
being  thereby  restrained  from  proceeding  in  any  case  upon 
mere  suspicion,  that  is,  unless  the  party  be  accused  by 
two  credible  witnesses,  or  an  indictment  of  heresy  be  first 
previously  found  in  the  king's  courts  of  common  law. 
And  yet  the  spirit  of  persecution  was  not  then  abated,  but 
only  diverted  into  a  lay  channel;  for  in  six  years  after- 
wards, by  statute  31  Hen.  VIII.  c.  14,  the  bloody  law  of 
the  Six  Articles  was  made,  which  established  the  six  most 
contested  points  of  popery — transubstantiation — commu- 
nion in  one  kind — the  celibacy  of  the  clergy — monastic 
vows—  the  sacrifice  of  the  mass — and  auricular  confession; 
which  points  were  "  determined  and  resolved  by  the  most 
"  godly  study,  pain  and  travail  of  his  majesty ;  for  which 
"  his  most  humble  and  obedient  subjects  the  lords  spiritual 
"  and  temporal  and  the  commons  in  parliament  assembled 
"  did  not  only  render  and  give  unto  his  highness  their  most 
"  high  and  hearty  thanks,"  but  did  also  enact  and  declare 
all  oj)pugner8  of  the  first  to  be  heretics,  and  to  be  burned 
with  fire,— and  of  the  five  last  to  be  felons,  and  to  suffer 
death.     The  same  statute  established  a  new  and  mixed 
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(jurisdiction  of  clergy  and  laity  for  the  trial  and  conviction 
of  heretics ;  the  reigning  prince  being  then  equally  intent 
on  destroying  the  supremacy  of  the  bishops  of  Rome,  and 
establishing  all  other  their  corruptions  of  the  Christian 
religion. 

We  shall  not  enter  into  the  various  rej>eals  and  revivals 
of  these  sanguinary  laws  in  the  two  succeeding  reigns,  but 
shall  proceed  directly  to  the  reign  of  Queen  Elizabeth, 
when  the  reformation  was  established]]  on  a  firm  and 
permanent  basis.  QBy  stat.  1  Eliz.  c.  1,  all  former  sta- 
tutes relating  to  heresy  are  repealed,  which  left  the  juris- 
diction of  heresy  as  it  stood  at  common  law,]]  that  is, 
left  the  simple  otience  to  be  visited  by  spiritual  punish- 
ments in  the  ecclesiastical  courts ;  and  the  ofl'ence,  when 
aggravated  by  contumacy  or  relapse,  to  be  dealt  with  by 
the  writ  de  haretico  comburendo,  after  a  conviction  in  the 
provincial  synod.  QBut  the  principal  point  now  gained 
was,  that,  by  this  statute,  a  boundary  is  for  the  first  time 
set  to  what  shall  be  accounted  heresy ;  nothing  for  the 
future  being  so  determined,  but  only  such  tenets  which 
have  been  heretofore  so  declared  :  1 .  By  the  words  of  the 
Canonical  Scriptures;  2.  By  the  first  four  general  councils, 
or  such  others  as  have  only  used  the  words  of  the  Holy 
Scriptures ;  or,  3.  Which  shall  hereafter  be  so  declared  by 
the  parliament,  with  the  assent  of  the  clergy  in  convoca- 
tion. 

The  writ,  however,  de  htpretico  comburendo  still  remained 
in  force ;  and  we  have  instances  of  its  being  put  in  execu- 
tion upon  two  Anabaptists  in  the  17th  of  Eliz.,  and  two 
Arians  in  the  9th  of  Jas.  I.  But  it  was  totally  abolished, 
and  heresy  at  length  subjected  only  to  ecclesiastical  cor- 
rection pro  salute  anima,  by  virtue  of  the  statute  29  Car.  II. 
c.  9.  For  in  one  and  the  same  reign,]]  by  the  joint  effect 
of  this  and  other  acts  before  referred  to  (d),  Qour  lands 
were  delivered  from  the  slavery  of  military  tenures,  our 

(d)  The  act  for  abolishing  military  Habeas  Corpus  Act,  31  Car.  2,  c.  2. 
tenure,  12  Car.  2,   c.  24,  and    the       Vide  sup.  vol.  i.  pp.  136,  198. 
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[[bodies  from  arbitrary  imprisonment,  and  our  minds  from 
the  tyranny  of  superstitious  bigotry.^  And  such  still  con- 
tinues to  be  the  state  of  the  law  with  respect  to  heresy ;  the 
only  subsequent  provision  that  is  still  in  force  in  connection 
with  this  subject,  being  one  that  is  directed  rather  to  the 
preservation  of  good  order  and  decency  in  civil  society,  than 
to  the  maintenance  of  orthodoxy.  We  refer  to  9  &  10 
Will.  III.  c.  32,  by  which  it  is  enacted,  that  if  any  person, 
having  been  educated  in  or  made  profession  of  Chris- 
tianity, shall,  by  writing,  printing,  teaching,  or  advised 
speaking,  maintain  that  there  are  more  Gods  than  one,  or 
deny  the  Christian  religion  to  be  true,  or  the  Holy  Scrip- 
tures to  be  of  divine  authority,  and  be  thereof  convicted 
by  two  witnesses,  he  shall,  unless  he  recants,  incur  such 
civil  disabilities  as  mentioned  in  the  act,  and,  on  a  second 
conviction,  shall  also  suffer  imprisonment  for  the  term  of 
three  years  (e). 

2.  Non-conformity f  or  dissent  from  the  worship  and  cere- 
monies of  the  Established  Church.  This  by  the  second 
of  the  Acts  of  Uniformity,  b  ScQ  Edw.  VI.  c.  1,  is  made  a 
penal  offence;  it  being  thereby  enacted (/),  that  if  any 
manner  of  person  shall  wilhngly  be  present  at  any  other 
manner  or  form  of  Common  Prayer,  of  administration  of  the 
sacraments,  of  ordination,  or  any  other  rites  contained  in 
the  Book  of  Common  Prayer,  than  is  in  such  book  set 
forth,  he  shall  suffer  imprisonment,  and  for  the  third  of- 
fence imprisonment  for  life.  And  by  1  Eliz.  c.  2  {g),  it  is 
provided,  that  every  inhabitant  of  the  realm  or  dominion 
shall  diligently  and  faithfully,  having  no  lawful  or  reason- 
able excuse  to  be  absent,  endeavour  themselves  to  resort  to 
their  parish  church  or  chapel  accustomed,  or  upon  reason- 
able let,  to  some  usual  place  where  common  prayer  shall 
be  used  on  Sundays  and  holydays,  upon  penalty  of  for- 

(e)  This  act  alio  contained  similar  Rex  v.  WaddingtoD,  I  Darn.  &  Cres. 

cnactmenlH  with  regard  to  dcnj'ing  tlie  26. 
Holy  Tiinily,    liut  aR  to  this,   is  re-  (/)  Sect.  6. 

peale<l  by  63  Geo.  3,  c.  IfiO.      Sec  (/r)  Sect.  14. 
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feiting  for  every  non-attendance  twelve  pence,  to  be  levied 
by  the  churchwardens  to  the  use  of  the  poor. 

In  the  reign,  however,  of  this  queen  a  schism  began  to 
develope  itself  in  the  newly  estabUshed  Protestant  Church. 
Certain  sectaries,  who  received  the  appellation  of  Puritans f 
deserting  the  use  of  the  Liturgy,  betook  themselves,  not- 
withstanding the  Acts  of  Uniformity,  to  forms  of  worship 
of  their  own  institution  (A);  and  ultimately  increasing  in 
number,  branched  out  into  various  divisions  of  religious 
opinions,  and  various  modes  of  religious  ceremonial,  and 
church  government.  From  this  stock  descended  all  tho«e 
Protestant  seceders  from  the  Established  Church,  described 
at  a  later  period  as  Non-conformUti^  and  in  motlern  times 
as  Dissenters {i). 

The  jealousies  to  which  these  growing  innovations  gave 
rise,  and  the  alarm  at  that  period  reasonably  excited  by 
the  enterprising  spirit  of  Popery,  gave  birth  in  the  same 
reign,  and  in  that  of  J  as.  I.,  to  a  variety  of  laws,  having  for 
their  object  the  repression  of  Non-conformity.  It  is  unne- 
cessary, however,  to  detail  these  provisions.  It  will  suffice 
to  state  that  in  the  beginning  of  the  reign  of  the  latter 
monarch,  viz.,  by  the  statute  of  3  Jac.  I.  c.  5,  very  rigorous 
provisions  were  made  against  Popish  recusantSy  that  is, 
persons  refusing  to  conform  to  the  ceremonies  of  the  Church 
of  England,  or  take  the  oath  appointed  against  Papists. 

During  the  rebellion,  the  laws  against  Protestant  Sec- 
taries were  repealed  (J);  but  they  revived  at  the  Restora- 
tion ;  and  the  parliament  of  Chas.  II.  proceeded  to  enforce 
systematically,  by  new  measures  of  rigour,  the  principle  of 
universal  conformity  to  the  Established  Church.  The  first 
of  these  was  the  Corporation  Act,  13  Car.  II.  st.  2,  c.  1, 
by  which  it  was  provided,  that  no  person  should  thereafter 

(ft)  Hallam,   Const.   Hist.    vol.   i.  (j)  And  by  an  ordiaance  23  Aug. 

246,  251 ,  280.  1645  (which  contiaoed  till  the  Resto- 

(i)  The  Dissenters  are  usually  di-  ration),  to  preach,  write  or  print  against 

vided  into  the  three  denomiDations  of  the  directory  for  the  then  established 

Presbyterians,  Independents  and  Bap-  Presbyterian   worship,   subjected  the 

tists ;  but  as  to  church  government,  otfender,  upon  indictment,  to  a  fine  not 

the  Baptists  are  Independents.  exceeding  60^ 
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be  elected  to  office  in  any  corporate  town,  that  should  not 
within  one  year  previously  have  taken  the  Sacrament  of 
the  Lord's  Supper  according  to  the  rites  of  the  Church  of 
England ;  and  every  person  so  elected  was  also  required  to 
take  (in  addition  to  a  certain  oath  and  declaration  since 
repealed  (A))  the  oaths  of  allegiance  and  supremacy  (Z). 
Afterwards,  by  13  &  14  Chas.  II.  c.  4  (usually  described  as 
the  Act  of  Uniformity),  it  was  enacted,  that  the  Book  of 
Common  Prayer,  as  then  recently  revised,  should  be  used 
in  every  parish  church  and  other  places  of  public  worship; 
that  every  schoolmaster  and  person  instructing  youth 
should  subscribe  a  declaration  of  conformity  to  the  Liturgy, 
and  also  to  the  effect  of  the  oath  and  declaration  mentioned 
in  the  act  of  13  Car.  II.  st.  2,  c.  1 ;  and  that  no  school- 
master in  a  private  house  should  instruct  youth  before  he 
should  also  have  obtained  a  licence  for  that  purpose  from 
the  ordinary.  It  farther  enacted,  that  no  person  should 
thenceforth  be  capable  of  holding  any  ecclesiastical  pro- 
motion or  dignity,  or  consecrating  or  administering  the 
Sacrament,  till  he  should  be  ordained  priest  according  to 
episcopal  ordination  ;  and  with  respect  to  all  ministers  who 
then  enjoyed  any  ecclesiastical  benefice,  it  directed  that 
they  should,  within  a  certain  period,  openly  read  morning 
and  evening  service  according  to  the  Book  of  Common 
Prayer,  and  declare  before  the  congregation  their  unfeigned 
assent  and  consent  to  the  use  of  all  things  therein  con- 
tained, upon  pain  of  being  ipso  facto  deprived  of  their  spi- 
ritual promotions.  By  this  statute  2000  of  the  clergy, 
who  refused  to  comply  with  its  provisions,  were  in  fact 
deprived  of  their  preferments. 

Another  measure  of  the  same  reign  was  the  Act  against 
Conventicles,  22  Car.  II.  c.  1,  by  which  all  meetings  con- 
sisting of  five  persons  or  more  (or  of  that  number  besides 
the  household,  in  case  of  a  family)  assembled  for  the  ex- 
ercise of  religion  in  any  manner  than  according  to  the 
practice  of  the  Church  of  England,  were  prohibited,  and 

(k)  6  Ceo.  I,c.  6,  1.  2.  (/)  At  to  those  oaths,  vide   sup 

vol.  ii.  p.  422. 
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made  liable  to  dispersion ;  and  the  persons  attending 
thereat  (particularly  as  preachers  or  teachers)  subject  to 
pecuniary  forfeitures.  This  was  soon  followed  by  the  cele- 
brated Test  Act,  26  Car.  II.  c.  2 ;  by  which  it  was  provided, 
that  all  persons  having  any  office,  civil  or  military  (m), 
(with  the  exception  of  some  few  of  an  inferior  kind),  or 
receiving  pay  from  the  crown,  or  holding  a  place  of  trust 
under  it,  should  take  the  oaths  of  allegiance  and  supre- 
macy, and  subscribe  a  declaration  against  transubstantia- 
tion,  and  also  receive  the  Sacrament  of  the  Lord's  Supper 
according  to  the  usage  of  the  Church  of  England.  This 
provision  had  the  effect  of  excluding  not  only  Papists,  but 
many  classes  of  Protestant  Dissenters  also,  from  every 
considerable  place  of  trust  or  public  employment.  But  it 
was  mainly  pointed  against  the  former  ;  as  was  also  a  sub- 
sequent act  in  the  same  reign  (30 Car.  II.  st.  2)(n),  pro- 
hibiting any  person  from  voting  or  sitting  in  parliament, 
until  he  should  take  the  oaths  of  allegiance  and  supremacy, 
and  subscribe  a  declaration  against  transubstantiation  and 
the  invocation  of  saints. 

The  Revolution  of  1688,  however,  was  the  commence- 
ment of  an  era  of  more  liberal  legislation  in  matters  of 
religion,  as  well  as  politics ;  and  by  the  Toleration  Act,  1 
W.  &  M.  St.  1,  c.  18,  (confirmed  by  10  Ann.  c.  2),  all  per- 
sons dissenting  from  the  Church  of  England  (except  papists 
and  pei-sons  denying  the  Trinity)  were  relieved  from  such 
of  the  acts  against  non-conformity,  as  prevented  their  as- 
sembling for  religious  worship  according  to  their  own  forms, 
or  otherwise  restrained  their  religious  liberty, —  on  condition 
of  their  taking  the  oaths  of  allegiance  and  supremacy,  and 
subscribing  a  declaration  against  transubstantiation,  and 
(in  the  case  of  dissenting  ministers)  subscribing  also  to 
certain  of  the  Thirty-nine  Articles.  It  was  also  made  penal 
to  disturb  any  congregation  lawfully  assembled,  or  to  mis- 
use their  preachers ;  an  offence  which  has  been  since  pro- 

(m)  As  to  naval  and  military  offi-  (n)    S«e   also  oo   this  subject,    1 

cers,  see  57  Geo.  3,  c.  92.  Geo.  I,  st.  2,  c.  13,  ».  16,  17. 
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hibited  under  still  heavier  penalties  (o).  But  it  was  on  the 
other  hand  provided,  that  no  congregation  should  be 
allowed  under  that  act,  unless  the  place  of  their  meeting 
was  certified  to  and  registered  with  the  bishop,  or  arch- 
deacon, or  court  of  quarter  sessions.  And  it  was  also  re- 
quired, that  the  doors  of  the  meeting-house  should  not 
be  locked,  barred,  nor  bolted.  To  these  regulations  some 
others  were  added  for  the  relief  of  persons  dissenting  from 
the  Church  of  England  ;  among  which  is  the  following, — 
that  when  appointed  to  any  parochial  office  which  they 
may  scruple  (in  respect  of  the  oaths  or  otherwise)  to  under- 
take, they  shall  be  at  liberty  to  serve  by  deputy. 

It  was  thought  necessary,  on  the  other  hand,  soon  after 
the  accession  of  the  House  of  Brunswick,  to  extend  some 
of  the  provisions  of  the  Test  Act  to  various  descriptions 
of  persons  besides  those  holding  civil  and  military  offices  ; 
and  it  was  consequently  enacted  by  1  Geo.  I.  st.  2,  c.  13, 
"2  Geo.  II.  c.  31,  and  9  Geo.  II.  c.  26,  that  not  only  such 
officers,  but  also  all  ecclesiastical  and  collegiate  persons, 
preachers,  teachers  and  schoolmasters,  high  constables, 
and  practitioners  of  the  law,  should,  at  the  peril  of  incurring 
loss  of  office  and  other  forfeitures  and  disabilities,  take 
and  subscribe  within  six  calendar  months  after  their  ad- 
mission into  preferment  or  practice,  the  oaths  of  allegiance, 
supremacy,  and  abjuration.  By  the  form  of  the  latter 
oath,  as  afterwards  altered  by  6  Geo.  III.  c.  63,  the  party 
taking  it,  abjures  all  allegiance  to  the  descendants  of  the 
Pretender,  and  promises  to  maintain  the  succession  of  the 
crown  according  to  the  Act  of  Settlement  (^). 

These  oaths  (which  impose,  it  will  be  observed,  rather  a 
political  than  a  reUgious  test)  are  still  required  by  law(^)  ; 
though  it  has  been  long  the  custom  to  pass  an  act  before 
the  end  of  every  session  of  parliament,  indemnifying  those 

(o)  62  Geo.  3,  c.  155,  i.  12.  affiimatiun  is  given  in  lieu  of  the  oath 

(p)  Ai  «o  the  Act  of  Selllement,  of  abjuraiion  :  by  3  cSc  4  Will.  4,c.82, 

vide  »u|>.  vol.  ii.  p.  49U.  a  similar  inilulgeuco  is  granted  to  S«- 

(7)  IJul  by  3  &  4   Win.  4,  c.  49,  paratiits ;  by   I  &  2  Vict.  c.  77,  to 

Quaktri  and  Mnraviant  arc  |KTniil(L>d  any    ])crsun    who    shall    have   been  a 

to  make  atrinnation  in  all  cases  where  Cjuakcr  or  iMuraviao. 

u  oalli  ii  required  ;  and  a  form  of 
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who  may  happen  to  have  neglected  to  take  them,  and 
against  whom  no  judgment  shall  have  yet  actually  passed 
for  such  offence  ;  upon  condition,  however,  of  their  repair- 
ing their  omission  within  a  certain  specified  period.  But 
with  respect  to  such  of  the  penal  laws  above  enumerated, 
as  tend  to  the  enforcement  of  religious  uniformity,  they 
are  all  either  abrogated,  or  made  subject  to  important  re- 
laxations or  exceptions. 

First,  it  was  provided  in  favour  of  dissenting  ministers, 
by  19  Geo.  III.  c.  44,  that  any  dissenting  preachers  or 
teachers  may  be  entitled  to  all  the  benefit  of  the  Toleratioa 
Act,  by  taking  the  oaths  and  subscribing  the  declaration 
against  popery  therein  mentioned,  and  also  making  or  sub- 
scribing a  declaration  professing  themselves  to  be  Chris- 
tians and  Protestants,  and  that  they  believe  the  Scriptures 
to  contain  the  revealed  will  of  God,  and  to  be  the  rule  of 
doctrine  and  practice.  The  same  act  relieves  every  dis- 
senting minister,  or  other  Protestant  dissenter  conforming 
to  these  conditions,  from  the  provisions  of  13  k  14  Car.  II. 
c.  4,  by  which  they  were  prohibited  from  keeping  schools 
or  instructing  youth  ;  but  there  is  a  proviso  that  nothing 
therein  contained  shall  extend  to  the  enabling  any  dissen- 
ter to  hold  the  mastership  of  a  college  or  other  endowed 
school,  unless  endowed  since  the  1st  year  of  William  and 
Mary,  for  the  immediate  benefit  of  Protestant  dissenters. 
Then  followed  the  52  Geo.  III.  c.  loo,  by  which  both 
ministers  and  hearers  were  relieved  from  the  necessity  of 
taking  any  oaths  or  subscribing  any  declaration,  unless 
required  so  to  do  by  some  justice  of  the  peace :  and  by 
which  it  is  enacted  that  all  persons  officiating  in  or  resort- 
ing to  religious  establishments  duly  certified  as  required 
by  1  W.  &  M.  St.  1,  c.  18,  shall  be  as  fully  relieved  from 
all  penalties  relating  to  religious  worship,  as  if  they  had 
made  the  declaration  and  taken  the  oaths  required  by  any 
previous  act  (g).     In  order,  however,  to  prevent  irregular 

(9)  By  ttat.  5  Geo.  1 ,  c.  4,  how>       may  appear  at  any  diaseotiag  roeetiDg 
ever,  no  mayor  or  principal  magistrate       with  the  insignia  of  hii  office,  on  pain 
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conventicles  of  any  persons  not  duly  certified,  whether 
they  in  fact  dissent  from  the  Church  of  England  or  not, 
this  act  prohibits  (after  repealing  22  Car.  II.  c.  1),  under 
a  penalty  not  exceeding  20/,,  all  assemblies  for  the  reli- 
gious worship  of  Protestants  in  places  not  certified,  at 
which  more  than  twenty  persons  besides  the  family  shall 
be  present.  By  this  statute  it  is  also  enacted  (in  confir- 
mation of  a  like  provision  in  the  Act  of  Toleration)  that 
every  teacher  or  preacher  of  a  congregation  duly  certified, 
who  shall  employ  himself  solely  as  such,  and  not  engage 
in  any  trade  or  business  except  that  of  schoolmaster,  and 
who  shall  take  the  oaths  and  subscribe  the  declaration, 
shall  be  exempt  from  serving  on  juries  or  bearing  paro- 
chial ofl&ces ;  to  which  is  added  an  exemption  from  serv- 
ing in  the  militia.  In  the  next  year  also  was  passed  the 
statute  53  Geo.  III.  c.  160  (r),  repealing  that  clause  of  the 
Toleration  Act  which  excepted  persons  denying  the  Trinity 
from  the  benefit  of  its  enactments. 

The  dissenters,  however,  still  remained,  notwithstanding 
these  provisions,  subject  to  the  obligation  imposed  by  the 
Corporation  and  Test  Acts,  on  all  those  who  were  admitted 
to  any  office,  of  taking  the  Sacrament  of  the  Lord's  Sup- 
per according  to  the  rites  of  the  Church  of  England ; 
but  this  last  restraint  upon  their  religious  freedom  was  at 
length  removed  by  the  9  Geo.  IV.  c.  17,  by  which  so  much 
of  these  and  other  acts  as  requires  the  taking  of  the  Sa- 
crament is  repealed  as  to  all  persons  whatever,  and  a  new 
form  of  declaration  substituted.  This  declaration  is  to 
the  effect  that  "upon  the  true  faith  of  a  Christian"  the 
party  will  never  exercise  any  power,  authority,  or  influ- 
ence, by  virtue  of  the  office  in  question,  to  injure,  weaken, 
or  disturb  the  English  Church,  or  its  bishops  and  clergy ; 
and  must  be  made  in  general  by  every  person  admitted  to 

of  ditability  to  hold  that  or  aoy  other  Geo.  3,  c.  160,  are  extended  to  ineet- 

offict.  ing-houses  and  cliuritics  founded  for 

(r)  By  a  recent  act,  7  &  8  Vict.  c.  dittsenters  prior  to  those  nets,  and  un- 

46,  th«  benefit*  of  1  W.  &  M.  scu.  1.  lawTul  till  tiiosc  acts  passed. 
c.  18 ;  19  Geo.  3,  c.  44  ;   and  53 
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office,  who  in  the  former  state  of  the  law  would  have  been 
bound  to  take  the  Sacrament  upon  such  his  admission  ; 
but  no  naval  officer  below  the  rank  of  rear-admiral,  or 
military  officer  below  that  of  major-general  or  colonel  of 
militia,  is  obliged  to  make  the  declaration ;  nor  any  officer 
of  the  customs,  excise,  stamps,  taxes,  or  post-office  (r). 

These  various  acts  of  toleration  operated,  however,  to 
the  exclusive  benefit  of  Protestant  dissenters,  and  affi^rded 
no  relief  to  papists.  With  respect  to  the  latter,  the  pro- 
gress of  emancipation  was  slower  and  more  reluctant.  By 
statutes,  however,  of  18  Geo.  III.  c.  60,  31  Geo.  III.c.  32, 
and  43  Geo.  III.  c.  30,  most  of  the  severer  penalties  and 
disabilities  to  which  they  were  formerly  subject  (*),  were 
removed  on  condition  of  their  qualifying  by  such  oaths  and 
declaration  as  in  those  acts  respectively  provided ;  and  by 
10  Geo.  IV.  c.  7,  commonly  called  the  Catholic  Emanci- 
pation Act,  Roman  Catholics  were  restored  in  general  to 
the  full  enjoyment  of  all  civil  rights,  except  that  of  holding 
ecclesiastical  offices,  and  certain  high  appointments  in  the 
state.  By  the  provisions  of  this  statute  all  enactments 
by  which  any  declaration  against  transubstantiation,  the 
invocation  of  the  saints,  or  the  sacrifice  of  the  mass,  were 
required  from  any  persons,  as  qualifications  for  sitting  in 
parliament  or  otherwise,  are  repealed  ;  and  persons  pro- 
fessing the  Roman  Catholic  religion,  upon  taking  and 
subscribing  an  oath  prescribed  by  the  act  (which  com- 
prises, among  other  things,  the  abjuration  of  any  intention 
to  subvert  the  church  establishment,  and  an  oath  never 
to  exercise  any  privilege  to  disturb  or  weaken  the  Pro- 
testant religion  or  Protestant  government),  are  relieved 
from  all  disabilities  and  penalties  whatever,  and  made 
competent  to  sit  in  parliament,  to  vote  at  parliamentary 
elections,  and  to  be  members  of  lay  corporations.     They 

(r)  See  57  Geo.  3,  c.  92.    By  5  vians,  and   Separatists.      Where  the 

&  6  Will.  4,  c.  28,  the  declaratioo  declaration  is  refused,  the  election  is 

needs  not  be  made  by  sheriffs  of  coun-  ipto  facto  Toid.     R.  v.  Humphery,  10 

ties  corporate ;  and  by  1  &  2  Vict.  c.  5,  A.  &;  E.  365. 

and  c.  15,  a  diffeient  form  of  declara-  (i)  See  the  enumeration  of  the  laws 

tion  is  provided  for  Quakers,  Mora-  against  them,  4  Bla.  Com.  56. 
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are  also  qualified,  upon  taking  and  subscribing  the  same 
oath  (which  is  to  stand  in  place  of  all  other  tests  what- 
ever), to  exercise  any  franchise  or  civil  right  except  that 
of  presenting  to  benefices,  and  to  hold  any  office,  with  the 
exception  of  the  following, — the  office  of  guardian,  justice, 
or  regent  of  the  united  kingdom  ;  of  lord  high  chancellor, 
or  commissioner  or  keeper  of  the  great  seal ;  of  lord 
lieutenant,  deputy,  or  chief  governor  of  Ireland ;  of  high 
commissioner  of  general  assembly  of  Scotland ;  or  any 
office  in  the  church,  or  the  ecclesiastical  courts,  or  in  the 
universities,  colleges,  or  public  schools. 

Doubts,  however,  having  been  still  entertained  as  to  the 
right  of  Roman  Catholic  subjects  in  England  to  acquire 
and  hold  property  for  the  support  of  religious  worship,  and 
for  educational  or  charitable  purposes,  it  was  afterwards 
by  another  act  of  the  2  &  3  Will.  IV.  c.  115,  provided 
that  they  should  be  subject,  in  this  particular,  to  the  same 
laws  as  were  applicable  to  Protestant  dissenters.  And  the 
triumph  of  toleration  has  been  now  consummated  by  the 
act  of  7  &  8  Vict.  c.  102,  which  recites  and  repeals  all  such 
enactments  as  still  remained  in  force,  however  fallen  into 
obhvion,  calculated  in  any  manner  to  oppress  the  Roman 
Catholic  subjects  of  the  realm,  on  account  of  their  religious 
persuasion  (t). 

Thus  amply  has  the  law  at  length  provided  for  the  free- 
dom of  religious  opinion.  In  all  other  respects,  however, 
the  rights  and  pre-eminence  of  the  established  church 
have  been  hitherto  maintained  inviolate;  and  though  no 
longer  upheld  by  penal  laws  against  non-conformity,  she 
retains,  in  full  possession,  all  those  dignities  and  endow- 
ments which,  at  the  period  of  the  Reformation,  were 
allotted  exclusively  to  her  ministers. 

(()  Some   disqualifying   provisions  c.  7,  s.  12,    as  to   their   inability  to 

euenlial  to  tlie  security  of  the  csta-  hold  certain  oflicos  in  the  state;  and 

blitbed  church  still  remain  unrepealed.  s.  29 — 31  of  the  last  meiitiuned  act,  as 

See  3  Jac.  1 ,  c.  5,  and  7  Ac  8  Vict.  c.  to  Jesuits  and  monks  coming  into  the 

102,  an  to  the  inability  of  papists  to  realm  without  licence. 
preMDt  to  benefice*,  &c. ;  10  Geo.  4, 
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CHAPTER  III. 

OF  THE  ENDOWMENTS  AND  PROVISIONS  OF  THE 
CHURCH. 


The  endowments  and  provisions  belonging  to  the  different 
ecclesiastical  authorities,  as  such,  comprise  lands,  advow- 
sons,  and  tithes;  all  of  which  have  been  occasionally 
annexed  to  ecclesiastical  preferments  by  the  munificence 
of  antient  or  modern  donors ;  the  last  are  incident  of 
common  right  to  every  parochial  church.  But  in  a  large 
proportion  of  parishes  the  tithes  have  now  been  commuted 
(as  will  be  presently  explained)  into  rent-charges, — which 
must  be  considered  as  in  some  measure  a  different  species 
of  endowment, — though  in  truth  it  is  but  the  representative 
and  equivalent  for  tithe,  and  subject  in  many  respects  to 
the  same  legal  incidents  (a). 

These  endowments  we  propose  to  consider,  first,  as  re- 
gards the  subject  of  property  itself;  secondly,  the  estates 
which  ecclesiastical  persons,  as  such,  may  hold  therein ; 
thirdly,  the  power  of  alienation  which  they  are  competent 
to  exercise. 

I.  As  regards  the  subject  of  property. 

1.  And  herein,  1st,  as  to  lands  (a  term  "which,  it  is  to  be 
recollected,  includes  houses  and  buildings)  (6),  there  are 
but  few  particulars  to  be  noticed  in  respect  of  these  when 
held  by  ecclesiastical  persons;  the  incidents  relating  to 
lands  in  general,  whether  held  by  clergymen  or  laymen, 
having  been  suflSciently  explained  in  an  earlier  part  of  the 
work. 

We  may  observe,  however,  that  the  boundaries  of  church 
lands  are  often  subject  to  great  uncertainty ;  and  therefore 

(a)  6  &  7  Will.  4,  c.  71,  s.  71.  (*)  Vide  tup.  toI.  i.  p.  157. 
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by  2  &  3  Will.  IV.  c.  80  (reciting  that  the  archbishops  and 
bishops,  deans  and  chapters,  deans  and  other  dignitaries 
and  officers  of  the  several  cathedral  and  collegiate  churches 
and  chapels,  and  the  societies  of  the  colleges  and  halls  in 
the  universities  of  Cambridge  and  Oxford,  and  of  the  col- 
leges of  Winchester  and  Eton,  are  proprietors  of  divers 
manors,  messuages,  lands,  tithes,  and  hereditaments,  and 
in  many  cases  the  boundaries  or  quantities  and  identity 
of  such  property  are  unknown  or  disputed),  it  is  provided 
that  it  shall  be  lawful  for  any  such  corporation  sole  or 
aggregate,  with  such  consent  as  in  the  act  mentioned,  to 
enter  into  agreement  with  their  tenants  or  undertenants, 
or  the  owners  of  adjoining  hereditaments,  to  refer  any 
such  disputed  point  to  arbitration. 

We  may  remark,  too,  that  the  property  of  ecclesiastical 
persons,  besides  other  possessions,  generally  includes 
official  houses  of  residence;  in  which,  as  explained  in  a 
former  place  (c),  the  law  requires  them  actually  to  reside. 
These  they  are  also  bound,  both  by  statute  and  by  the 
common  law  of  the  realm,  to  keep  in  repair;  and  they 
may  not  only  be  compelled  to  do  so  during  their  incum- 
bency, by  authority  of  the  bishop  of  the  diocese  (c?),  but 
if  they  commit  waste  upon  them,  or  allow  them  to  go  to 
waste,  remedy  may,  after  their  deaths,  be  had  by  their 
successors  against  their  personal  representatives,  for  such 
dilapidations  (as  it  is  called) ;  and  that  either  in  the  eccle- 
siastical or  temporal  courts  (e).  Numerous  provisions,  more- 
over, as  before  noticed,  are  made  by  law,  to  enable  eccle- 
siastical persons  to  repair  or  rebuild  their  residences  or 
provide  new  ones.  The  methods  of  doing  this  are  by  rais- 
ing money  to  a  limited  amount  (according  to  the  value  of 
the  benefice),  by  mortgage  of  its  profits  (which  money  the 

(c)  Vid«  sup.  p.  83.  ■.  18;  Ratcliffe  v.  D'Oyley.  2  T.  R. 

(d)  13  Kliz.  10;  1  &  2  Vict.c.  106,  630;  Wise  v.  Metcalfe,  10  B.  &  C. 
••.36,41;  North  ti.  Bmkcr,  3  Phill.  299;  Bird  t;.  Helpli,  4  15.  &  Adol. 
309  ;  Uogerii'«  I-kc.  L.  307.  826  ;  2  Ail.  &  El.  773  ;  Wiiinfield  v. 

(«)  13  Eliz.  c.  10;   14  Eliz.  c.  11,       Walkm8,2  Phill.  3  ;  Rogers,  ubi  sup. 
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governors  of  Queen  Anne's  bounty  are  specially  empowered 
to  advance),  or  by  sale  or  exchange  of  the  present  houses, 
in  order  to  obtain  others  that  are  more  convenient.  The 
principal  statutes  on  which  subject  are  17  Geo.  III.  c.  53 
(commonly  called  Gilbert's  Act),  1  &  2  Vict.  c.  23,  and 
5  &:  6  Vict.  c.  26(f).  In  addition  to  which,  we  may 
remark  that  by  1  &  2  Vict.  c.  106  (^),  every  bishop  is 
reguired,  on  avoidance  of  any  benefice,  to  issue  a  com- 
mission to  ascertain  whether  there  is  a  fit  huuse  of  resi- 
dence, and  supposing  none  to  exist,  and  the  profits  to 
exceed  100/.  per  annum,  to  ascertain  whether  such  house 
can  be  conveniently  provided ;  and  thereupon,  by  mort- 
gage of  the  profits,  to  raise  the  sum  required,  or  otherwise 
state  in  detail  his  reasons  for  not  doing  so,  at  his  next 
annual  return  to  her  majesty  in  council. 

With  respect  to  a  rector  and  vicar  in  particular,  it  is 
also  to  be  observed,  that  he  is  generally  seised  not  only 
of  the  parsonage  or  vicarage  house,  but  of  some  {)ortioQ 
of  land  (or  glebe,  as  it  is  called  (A) )  attached  to  his  bene- 
fice, as  pait  of  its  endowment.  And  by  a  late  statute, 
5  &  6  Vict.  c.  54  (i),  it  is  provided  that  the  commissioners 
appointed  to  carry  into  effect  the  commutation  of  tithes 
shall  have  power  to  ascertain  and  define  the  boundaries 
of  the  glebe  lands  of  any  benefice,  or,  with  consent  of  the 
ordinary  and  patron,  to  exchange  the  glebe  lands  for  other 
lands  within  the  same  or  any  adjoining  parish,  or  other- 
wise conveniently  situated.  A  rector  or  vicar  is  also  seised, 
in  every  case,  of  the  edifice  of  the  church  itself.  In  rec- 
tories, not  merely  the  body  of  the  church,  but  the  chancel 
and  the  churchyard  also,  are  the  freehold  of  the  rector  (k). 
In  vicarages,  the  body  of  the  church  and  the  church- 
yard are  the  vicar's  freehold  ;    the  chancel  that  of  the 

(/)  See  the  enumeration  of  these  common  right  ought  to  have  a  manse 

statutes,  sup.  p.  86,  n.  (6).  and  gitbe. 

(g)  Sect.  6-2.  (i)  Sect.  5. 

(/«)  Gleba  est  terra  in  yiai  comhlil  (/c)  Cliti'ord  v.  Wicks,  1  It.  &,  Aid. 

tiosecc/esitf.— Com.  Dig.  Disnies,B.2,  498;  Beckwitb  r.  Harding,  ib.  508; 

where  it  is  said  that  every  ciiurch  of  Rich  v.  Bushnell,  4  Hagg.  164. 
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impropriator  (/).  Yet  with  the  exception  of  the  chief 
pew  in  the  chancel,  which  belongs  to  the  rector  or  impro- 
priator (m),  the  disposal  of  the  seats  appertain  not  to 
rector,  vicar  or  impropriator ;  but,  as  formerly  shown,  to 
the  ordinary,  and  to  the  churchwardens,  to  whom  the 
authority  of  the  ordinary,  in  this  respect,  is  delegated  (w). 
Nor  can  a  monument  be  set  up  without  the  ordinary's 
consent  (o).  So  an  aisle  or  side  chapel  in  a  church, 
or  a  pew  in  its  nave  or  body,  may  be  granted  by  faculty 
of  the  ordinary,  to  an  individual  and  his  heirs,  as  ap- 
purtenant to  a  particular  messuage  in  the  parish ;  and  a 
man  may  prescribe  for  these,  as  so  appurtenant,  without 
showing  a  faculty,  if  he  can  prove  that  they  have  been 
used  and  repaired  from  time  immemorial,  by  those  under 
whom  he  claims ;  for  such  immemorial  enjoyment  is  evi- 
dence of  a  faculty  formerly  obtained  (p).  As  to  the  repairs 
of  the  body  of  the  church  and  inclosure  of  the  churchyard, 
they  fall  of  common  right  on  the  parishioners  (q) ;  but  those 
of  the  chancel,  on  the  parson,  or  supposing  the  benefice 
to  be  a  vicarage,  then,  generally,  on  the  impropriator  (r). 

Among  the  subjects  of  church  property  we  enumerated 
advowsons  and  tithes ;  and  to  these  it  will  now  be  proper 
to  devote  a  more  particular  attention. 

2.  As  to  Advowsons. — Advowsons  are  of  the  class  of 
hereditaments  incorporeal ;  but  were  simply  mentioned, 
without  being  discussed,  in  that  part  of  the  second  volume 
allotted  to  incorporeal  hereditaments  in  general(s);  because, 
though  capable  of  being  held,  and  in  fact  held  indifferently, 
both  by  laymen  and  ecclesiastics  (0,  their  close  connection 

(/)  Wats.  C.  L.  391.  Inst.  489,  653. 

(m)  Rogers,  Ec.L.   171;   Clifford  (r)  Wats.  C.  L.  391,  where  it  is 

V.  Wicks,  ubi  sup.  said  that  this  is  not  the  case  in  London, 

(»)  Vide  sup.  p.  91  ;  Rogers,  Ec.  as  to  which  see  also  n.  (f  ),sup.  p.  92. 

L.  179.  (»)  Vide  sup.  vol.  ii.  p.  3. 

(o)  Bcckwilh  V.  Harding,  ubi  sup. ;  (()  As  to  the  origin  orecclesiastical 

Rich  V.  Hushnell,  ubi  sup.  property  in  advowsons,    vide  Rcnnell 

(p)  Wats.  C.  L.  643,  644  ;   2  Bla.  v.  lip.  of  Lincoln,  3  liing.  223  ;  7  B. 

Com.  429.  &  C.  113;  Miruhouso  v.   Uennell,  8 

(7)  As  lo  thin,  vide  sup.  p.  90  ;  2  Hing.  490. 
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in  other  respects  with  the  law  of  the  church,  seemed  natu- 
rally to  assign  them  to  the  present  division  of  our  work. 

An  advowson  (adoocafio)  [[is  the  right  of  presentation  to 
a  church  or  ecclesiastical  benefice]]  («),  and  this  word  Qsig- 
nifies  in  clientelam  recipere,  the  taking  into  protection;  and 
therefore  is  synonymous  with  patronage, />«/rona/M* ;  and 
he  who  has  the  right  of  advowson  is  called  the  patron  of 
the  church.  For  when  lords  of  manors  first  built  churches 
on  their  own  demesnes,  and  appointed  the  tithes  of  those 
manors  to  be  paid  to  the  officiating  ministers,  which  before 
were  given  to  the  clergy  in  common,  (from  whence,  as  was 
formerly  mentioned  (x),  arose  the  division  of  parishes,)  the 
lord  who  thus  built  a  church  and  endowed  it  with  glebe  or 
land,  had  of  common  right  a  power  annexed  of  nominating 
such  minister  as  he  pleased  (provided  he  were  canonically 
cjuulilied)  to  officiate  in  that  church  of  which  he  was  the 
founder,  endower,  maintainer,  or  in  a  word,  the  patron  (y).]] 
And  this  power  is,  by  derivation  of  title  from  the  lords  of 
manors,  now  claimed  by  many  other  private  persons  and 
many  corporations,  both  lay  and  ecclesiastical  (z).  But  it  is 
to  be  observed,  that  an  alien  or  papist  cannot  exercise  the 
rights  of  a  patron.  If  the  former  purchase  an  advowson, 
the  crown  shall  present ;  if  the  latter,  the  Universities  of 
Cambridge  and  Oxford  (a).  An  incumbent  may  be  con- 
stituted, as  explained  in  a  former  chapter  (6),  either  by  way 
of  presentation,  collation  or  donation,  as  the  case  may  be  ; 
and  according  to  this  distinction,  an  advowson  is  said  in 
these  cases  respectively  to  be  either  presentative,  collative 
or  donative  {c). 

(ii)  For  the  law  on  this  subject  ge-  church   patronage;  5   &  6   Will.  4, 

neraily.see  Mirehouse  on  Advowsons.  c.  6,  s.   139,  and  2  Vict  c.  31  ;  2 

(x)  Vide  sup.  vol.  i.  p.  110,  111.  Scott,  N.  R,  394, 

(y)  Co.  Litt.   119  b;  Gibs.  Cod.  (a)  Roger*.  Ec.  L.  17  ;  3  Jac.  1. 

7,  57,  2d  ed.  This  original  of  the  jus  c  5 ;  1  W.  &  M.  at.  1.  c.  26  ;  12  Ann. 

patronatus,  viz.  building  and  endowing  st.  2,  c.  14,  8.1;    11  Geo.  2,  c.  17; 

the  church,  appears  also  to  have  been  Edwards  v.  Bishop  of  Exeter,  6  Bing. 

allowed  in  the  Roman  empire.     Nov.  N.  C.  654. 

26,  t.  12,  c.  2  ;  Nov.  118,  c.  23.  (b)  Vide  sup.  p.  81. 

(s)  Municipal   corporations,   how-  (c)  2  Bl.  Com.  22 ;  Co.  L>tt.  119 

ever,   are    disabled    from   exercising  b. 

i2 
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[[Advowsons  also  are  either  advowsons  appendant  or 
advowsons  in  gross  (a).  Lords  of  manors  being  originally 
the  only  founders  and  of  course  the  only  patrons  of 
churches  (Z»),  the  right  of  patronage  or  presentation,  so  long 
as  it  continues  annexed  to  the  possession  of  the  manor,  as 
some  have  done  from  the  foundation  of  the  church  to  this 
day,  is  called  an  advowson  appendant  (c) ;  and  it  will  pass 
or  be  conveyed  together  with  the  manor,  as  incident  and 
appendant  thereto,  by  a  grant  of  the  manor  only,  without 
adding  any  other  words  {d ).  But  where  the  property  of 
the  advowson  has  been  once  separated  from  the  property 
of  the  manor  by  legal  conveyance,  it  is  called  an  advowson 
in  gross  or  at  large  ;]]  being  annexed  no  longer  to  the  manor 
or  lands,  but  to  the  person  of  the  owner  (e)  :  and  where  the 
inheritance  either  of  the  manor  or  the  advowson  has  been 
thus  separately  conveyed,  the  advowson  remains  for  ever 
in  gross,  and  cannot  be  appendant  any  more  {f).  When 
thus  in  gross,  it  may  be  conveyed  by  deed  without  livery, 
or  by  conveyance  operating  under  the  Statute  of  Uses  {g). 
Not  only  the  advowson  itself,  but  the  next  or  any  number 
of  future  presentations  may,  during  an  existing  incum- 
bency, be  conveyed  by  the  owner  (Ii) ;  and  the  grantee  of 
a  next  presentation  becomes,  pro  hac  vice,  the  patron.  And 
as  to  either  species  of  patron,  this  rule  is  to  be  observed, 
that  if  he  dies  after  a  vacancy  has  happened,  and  before 
it  is  filled  up,  the  right  to  present  for  the  then  next  turn 
(being  as  it  were  a  fruit  fallen)  is  considered  as  personal 
not  real  estate,  and  goes  to  his  executor  and  not  to  his 
heir  (i).  The  exercise  of  his  right  by  a  patron,  of  either 
description,  is  also  subject  to  the  restrictions  imposed  by 
the  law  of  lapse  and  the  law  o^  simony. 

[[First.  Lapse  is  a  species  of  forfeiture,  whereby  the  right 

(a)  Vide  sup.  vol.  li.  p.  30.  (/«)  Co.  Litt.  249  a  ;    Plowd.  150  ; 

(fc)  Co.  I, ill.  119  b.  ('risp's  case,  Cio.  Kliz.  164;   Klvis  u. 

(r)  Ibid.  121.  Apb.  of  York,   Hob.  322;  Alston  v. 

(d)  ll)id.  307.  Allay,?  A.&  i;.28<>;  llogers,  Ecc.  L. 

(c)  Ibid.  120.  9. 

(/)  2  IJI.Coni.  22.  (i)   Uuunull  v.  Up.  of  Lincoln,  7  13. 

(g)  Vide  >up.  vol.  ii.  p.  33.                   &  C.  1 13. 
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Qof  presentation  to  a  church  accrues  to  the  ordinai-y,  by 
neglect  of  the  patron  to  present ;  to  the  metropolitan,  by 
neglect  of  the  ordinary ;  and  to  the  crown,  by  neglect  of  the 
metropolitan.     For  it  being  for  the  interest  of  religion  and 
the  good  of  the  public  that  the  church  should  be  provided 
with  an  ofticiating  minister,  the  luw  has  therefore  given  this 
right  of  lapse  in  order  to  quicken  tlie  patron,  who  might 
otherwise,  by  suffering  the  church  to  remain  vacant,  avoid 
paying  his  ecclesiastical  dues,  and  frustrate  tlxe  pious  in- 
tentions of  his  ancestors.    This  right  of  lapse  was  first 
established  about  the  time,  though  not  by  the  authority  (A), 
of  the  Council  of  Lateran  (/),  which  was  in  the  reign  of  our 
Henry  the  Second,  when  the  bishops  first  began  to  exercise 
universally  the  right  of  institution  to  churches  (tn).     And 
therefore,  where  there  is  no  right  of  institution,  there  is  no 
right  of  lapse ;  so  that  no  donative  can  lapse  to  the  ordi- 
nary (n),  unless  it  hath  been  augmented  by  Queen  Anne's 
bounty  ;]]  when,  by  statute,  it  is  made  subject  to  that  inci- 
dent (o).     And  it  is  also  to  be  observed,  that  Quo  right  of 
lapse  can  accrue  when  the  original  presentation  is  in  the 
crown  (/)). 

The  term  in  which  the  title  to  present  by  lapse  accrues 
from  the  one  to  the  other  successively,  is  six  calendar 
months  ((/),^  that  is,  182  days(r);  [[and  this  exclusive  of  the 
day  of  the  avoidance  (s).  But  if  the  bishop  be  both  patron 
and  ordinary,  he  shall  not  have  a  double  time  allowed  him 
to  collate  in  (t);  for  the  forfeiture  accrues  by  law,  whenever 
the  negligence  has  continued  six  months  in  the  same  person. 
And  also  if  the  bishop  doth  not  collate  his  own  clerk  im- 
mediately to  the  living,  and  the  patron  presents,  though 
after  the  six  months  are  elapsed,  yet  his  presentation  is 

{k)  2  Koll.  Ab.  54,  Presentment,  (p)  St.  17  Ed.2.  c.8;  2  last.  273. 

Lapse (O).  (v)  Catesby's   case,    6    Rep.   62; 

(/)  Bract.  1.  4.  tr.  2,  c.  3.  Regist  42. 

(m)  Vide  sup.  p.  82 ;  2  Bl.  C.  23.  (r)  Wate.  C.  L.  109 ;  Bp  of  Peter- 

(n)  Bro.  Ab.  tit.  Quare  Impedit ;  borough  v.  Cate^by,  Cro.  Jac.  166; 

Fitton  V.  Hall,  Cro.  Jac.  618.  2  last.  360. 

(o)  1  Geo.  1.  St.  2,  c.  10,  s.  6,  7  ;  (s)  2  Inst.  361  ;  Wats.  C.  L.  109. 

Rogeis,  Ecc.  L.  364.  {t)  Gibs.  Cod.  769. 
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[[good,  and  the  bishop  is  bound  to  institute  the  patron's 
clerk  (u).  For  as  the  law  only  gives  the  bishop  this  title 
by  lapse  to  punish  the  patron's  negligence,  there  is  no 
reason  that  if  the  bishop  himself  be  guilty  of  equal  or 
greater  negligence,  the  patron  should  be  deprived  of  his 
turn.  If  the  bishop  suffer  the  presentation  to  lapse  to  the 
metropolitan,  the  patron  also  has  the  same  advantage  if  he 
presents  before  the  archbishop  has  filled  up  the  benefice, 
and  that  for  the  same  reason.  Yet  the  ordinary  cannot, 
after  lapse  to  the  metropolitan,  collate  his  own  clerk  to 
the  prejudice  of  the  archbishop  {x) ;  for  he  had  no  perma- 
nent right  and  interest  in  the  advowson  as  the  patron  hath, 
but  merely  a  temporary  one,  which  having  neglected  to 
make  use  of  during  the  time,  he  cannot  afterwards  retrieve 
it.  But  if  the  presentation  lapses  to  the  crown,  prerogative 
here  intervenes  and  makes  a  difference  j  and  the  patron 
shall  never  recover  his  right  till  the  king  has  satisfied  his 
turn  by  presentation,  for  nullum  tempus  occurrit  regi  (y). 
And  therefore  it  may  seem  as  if  the  church  might  continue 
void  for  ever,  unless  the  crown  shall  be  pleased  to  present, 
and  a  patron  thereby  be  absolutely  defeated  of  his  advow- 
son ;  but  to  prevent  this  inconvenience  the  law  has  lodged 
a  power  in  the  patron's  hands  of,  as  it  were,  compelling  the 
crown  to  present.  For  if,  during  the  delay  of  the  crown, 
the  patron  himself  presents,  and  his  clerk  is  instituted,  the 
king,  indeed,  by  presenting  another,  may  turn  out  the 
patron's  clerk,  or,  after  induction,  may  remove  him  by^ 
bringing  an  action  called  a  \j]uare  impedit ;  but  if  he  does 
not,  and  the  patron's  clerk  dies  incumbent,  or  is  canoni- 
cally  deprived,  the  king  hath  lost  his  right,  which  was  only 
to  the  next  or  first  presentation  (z). 

In  case  the  benefice  becomes  void  by  death,  or  cession  (a) 
through  plurality  of  benefices,  there  the  patron  is  bound 
to  take  notice  of  the  vacancy,  at  his  own  peril  ;^  and  the 

(n)  2  In»t.  273.  vol.  ii.  p.  504. 

(i)  2Roll.  Ab.  368.  (»)  Baskorviles  case,  7  Rep.  28  ; 

(y)  Doctor  and  Student,  d.  2,  c.  36  ;       Beverley  v,  Cornewall,  Cro.  F-liz.  44. 
U,  It.  Abp.  of  Ciinlorliury,  Cio.  Car.  (n)  As  to  cession,  vide  sup.  p.  86. 

3<00.     A»   to  tliii)   maxim    vide   sup. 
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six  months  date  from  the  period  of  the  death  or  cession  (b); 
[[for  these  are  matters  of  equal  notoriety  to  the  patron  and 
ordinary.  But  in  case  of  a  vacancy  by  resignation  or  cano- 
nical deprivation  (c),  or  if  a  clerk  presented  be  refused  for 
insufficiency,  these  being  matters  of  which  the  bishop  alone 
is  presumed  to  be  cognizant,  here  the  law  requires  him  to 
give  notice  thereof  to  the  patron ;]]  and  the  six  months 
shall  date  only  from  the  time  when  such  notice  shall  be 
given  (d) ;  though,  as  to  this,  a  distinction  is  made  in  the 
case  of  an  ecclesiastical  patron,  who  is  held  not  entitled  to 
notice  of  insufficiency,  because  he  is  competent  to  choose 
an  able  clerk  («).  [[Neither  shall  any  lapse  accrue  to  the 
metropolitan  or  king]]  in  cases  where  the  bishop  is  thus  pre* 
eluded,  by  neglect  to  give  notice,  from  collation ;  Qfor  it  is 
univeraally  true,  that  neither  the  archbishop  nor  the  king 
shall  ever  present  by  lapse  but  where  the  immediate  ordi- 
nary might  have  collated  by  lapse,  within  the  six  months, 
and  hath  exceeded  his  time;  for  the  first  step  or  beginning 
faileth,  et  quod  non  hahtt  jnincipium,  non  habet  finem  (/). 
If  the  bishop  refuse  or  neglect  to  examine  and  admit  the 
patron's  clerk,  without  good  reason  assigned  or  notice  given, 
he  is  styled  a  disturber,  by  the  law,  and  shall  not  have  any 
title  to  present  by  lapse ;  for  no  man  shall  take  advantage 
of  his  own  wrong  (g).  Also  if  the  right  of  presentation 
be  litigious  and  contested,  and  an  action  be  brought  to  try 
the  title,]]  making  the  bishop  a  defendant,  \jno  lapse  shall 
incur  until  the  question  of  right  be  decided  (A).]] 

Secondly,  JSimony  is  also  a  species  of  forfeiture,  whereby 
[[the  right  of  presentation  to  a  living  is  forfeited  and  vested 

(6)  Semb.  and  not  from  the  time  ordained  under  the  proper  age,  noiice 

when  patron  rouiti  reasonably  have  had  is  to  be  given  by  the  ordinary,  before 

notice  i  Wats.  C.  L.  5)  Rogers,  £c.  a  lapse  can  accrue.     44  Geo.  3,  c  43. 

L.  488.  («)  2  Roll.  Ab.  364  ;  2  Burn.  Ec. 

(c)  Ibid.  L.  157. 

(d)  2  Inst.  632 ;  Bedinfield  v.  Abp.  (/)  Co.  Litt.  344,  345. 
of  Canterbury,  Dy.  292  ;  Hele  t-.  Bp.  (g)  Co.  Litt.  344. 

of  Exeter,  2  Salk.  639  ;  Rookesby's  (fc)  2  Bl.  C.  278;    Wats,  C.  L. 

case,  Cro.Eliz.  119;  2Ron.  Ab.364;  112  ;  2   Barn,  Ec.  L.  358;  Rogers, 

2  Burn,  Ec.  L.  167.    W  here  the  avoid-  Ec.  L.  488. 
ance  is  by  the  clerk's  having   been 
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^^pro  hue  vice  in  the  crown.  Simony  means  the  corrupt 
presentation  of  any  one  to  an  ecclesiastical  benefice,  for 
money,  gift,  or  reward  (i).  It  is  so  called  from  the  resem- 
blance it  is  said  to  bear  to  the  sin  of  Simon  Magus,  though 
the  purchasing  of  holy  orders  (k)  seems  to  approach  nearer 
to  his  offence.  It  was  by  the  canon  law  a  very  grievous 
crime  ;  and  is  so  much  the  more  odious  because,  as  Sir  E. 
Coke  observes  {I),  it  is  ever  accompanied  with  perjury;  for 
the  presentee  is  sworn  to  have  committed  no  simony.][j 
Whether  it  was  an  offence  punishable  at  the  common  law 
has  been  doubted  {m) ;  and  though  the  clerk  who  com- 
mitted simony  was  always  subject  to  ecclesiastical  cen- 
sures (w),  these  were  |^not  efficacious  enough  to  repel  the 
notorious  practice  of  the  thing;]]  particularly  as  they  [[did 
not  affect  the  simoniacal  patron ;]]  so  that  [[divers  acts  of 
parliament  have  been  made  to  restrain  it  by  means  of  civil 
forfeitures  (o).]]  And  these  shall  be  briefly  considered  in 
this  place. 

By  the  statute  31  Eliz.  c.  6,  it  is  for  avoiding  of  simony 
enacted,  that  if  any  person,  for  any  sum  of  money  or 
reward,  or  promise  of  money  or  reward,  shall  present  or 
collate,  admit,  institute,  induct,  or  instal  any  other  person 
to  any  ecclesiastical  benefice  or  dignity,  [[both  the  giver  and 
taker  shall  forfeit  two  years'  value  of  the  benefice  or  dignity  j 
one  moiety  to  the  king,  and  the  other  to  any  one  who  will 
sue  for  the  same  (/?) ;[]  and  [[such  presentation  also  shall 
be  void,  and  the  presentee  be  rendered  incapable  of  ever 
enjoying  the  same  benefice,  and  the  crown  shall  present 
to  it  for  that  turn  ;  but  if  the  presentee  dies  without  being 
convicted  of  such  simony  in  his  lifetime,  it  is  enacted  by 
stat.  1  W.  &  M.  c.  16,  that  the  simoniacal  contract  shall 
not  prejudice  any  other  innocent  patron,  on  pretence  of  a 

(i)  Baker  t).  Rogers,  Cro.  Eliz.  790.  London,  6 'I'aunt.  745;  and  the  other 

{k)  As  to  this,  vide  sup.  p.  56.  autiiorities  cited  Rogers,  Ec.  L.  840. 
(0  3  Inst,  166;  Can.  40.  (»i)  Spelni.    Concil.    2,    12;    vide 

(m)  Klackstono  says  it  was  uot  an  Whish  v,  IIcKse,  3  Uayg.  659  ;  Deggc, 

oflcnne  atronimon  law,  2  iil.  ('.  278  ;  36. 

but  sfc  Mp.  of  .St.  David'h  r.  Lucy,  1  (o)  2  lU.  C'oin.  279. 

Ld.  Uayin.  419;  Lirccnwood  r.  Hp.  of  (;»)  4  HI.  C.  63. 
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QIapse  to  the  crown  or  otherwise.]]  The  same  statute  of 
Eliz.  also  contains  provisions  against  corrupt  resignations 
and  exchanges.  And  Qbythe  statute  12  Anne,  st.  2,  c.  12, 
if  any  person,  for]]  money  or  reward,  or  promise  of  money 
or  reward,  Qshall  procure  in  his  own  name,  or  the  name  of 
any  other,  the  next  presentation  to  any  living  ecclesias^ 
tical,  and  shall  be  presented  thereupon,  this  is  declared  to 
be  a  simoniacal  contract,  and  the  party  is  subject  to  all 
the  ecclesiastical  penalties  of  simony,  is  disabled  from 
holding  the  benefice,  and  the  presentation  devolves  to  the 
crown. 

Upon  these  statutes  many  questions  have  arisen  with 
regard  to  what  is,  and  what  is  not,  simony ;  and,  among 
others,  these  points  seem  to  be  clearly  settled.]]  1.  That 
the  sale  of  an  advowson  (whether  the  living  be  full  or  not) 
is  not  simoniacal,  unless  connected  with  a  corrupt  con- 
tract or  design  as  to  the  next  presentation  ;  though  if  an 
advowson  be  granted  during  the  vacancy  of  the  benefice, 
the  presentation  on  that  vacancy  can  in  no  case  pass  by 
the  grant  (<^).  2.  QThat  to  purchase  a]]  next  \j)resentation, 
the  living  being  actually  vacant,  is  open  and  notorious 
simony;  this  being  expressly  in  the  face  of  the  statute (r). 
3.  That  for  a  clerk  to  bargain  for  the  next  presentation, 
the  incumbent  being  sick  and  about  to  die,  was  simony 
even  before  the  statute  of  Queen  Anne  (<) ;  and  now  by 
that  statute,  to  purchase,  either  in  his  own  name  or  ano- 
ther's, the  next  presentation,  and  be  thereupon  presented 
at  any  future  time  to  the  living,  is  direct  and  palpable 
simony.]]  But,  4,  a  bargain  by  any  other  person  for  the 
next  presentation,  (even  if  the  incumbent  be  in  extremis,) 
if  without  the  privity,  and  without  any  view  to  the  nomi- 
nation, of  the  particular  clerk  afterwards  presented,  is  not 

(q)  As  to  sale  of  an  advowrsoa,  see  v.  Bishop  of  Chester,  6  Bing.  1  ;  AIs- 

Bac.  Ab.  tit.   Simony,  189  ;  Grey  t.  ton  v.  Atlay.  6  Nev.  &  M.  686. 

Hesketh,  Ambl. 268  ;  Barret  y.Glubb,  (r)    Baker  t-.   Rogers,  Cro.   Elii. 

2  Bl.  Rep.  1052  ;   Bishop  of  Lincoln  788  j  Moor.  914,  S.  C. 

i.  Wolforstan,  2  Wils.   174;  3  Burr.  («)  Winchcoinbe  r.    Bp.  of  Win- 

1504,  S.  C.  in  error;    Greenwood  v.  Chester,  Hob.  165. 
Bishop  of  London,  5  Taunt.  745;  Fox 
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simony  (s).  5,  [[That  if  a  simoniacal  contract  be  made 
with  the  patron,  the  clerk]]  presented  [[not  being  privy 
thereto/the  presentation  for  that  turn  shall  indeed  devolve 
to  the  crown,  as  a  punishment  of  the  guilty  patron  (^); 
but  the  clerk,  who  is  innocent,  does  not]]  otherwise  [[incur 
any  disability  or  forfeiture(M).  6.  That  bonds  given  to 
pay  money  to  charitable  uses,  on  receiving  a  presentation 
to  a  living,  are  not  simoniacal  (v),  provided  the  patron  or 
his  relations  be  not  benefited  thereby  (a;);  for  this  is  no 
corrupt  consideration  moving  to  the  patron.]]  In  addition 
to  these  points,  we  may  notice  that  it  has  been  a  frequent 
practice  for  the  patron  to  take  from  the  presentee  a  bond, 
or  other  engagement,  to  resign  the  benefice  at  a  future  pe- 
riod, in  favour  of  some  particular  individual  named  by  the 
patron,  or  at  the  request  of  the  latter,  generally ;  and  the 
validity  of  such  engagements  has  been  the  subject  of  much 
discussion  (y).  By  the  later  authorities  a  contract  of  either 
of  these  descriptions  has  been  deemed  within  the  prohi- 
bition of  the  laws  relating  to  simony,  and  consequently 
void.  They  are  now,  however,  to  a  certain  extent,  sanc- 
tioned by  positive  law.  For  by  9  Geo.  IV.  c.  94  (z),  any 
such  engagement,  in  writing,  if  made  to  the  intent  and 
purpose  (manifested  by  the  terms  of  it)  that  some  one  no- 
minee, or  one  of  two  nominees,  shall  be  presented,  shall 
be  valid  to  all  intents  and  purposes ;  subject,  however,  to 
these  provisions,  that  where  there  are  two  nominees,  each 
of  them  shall  be  in  a  certain  degree  of  relationship  or  con- 
nection with  the  patron ;  and  that  the  writing  shall  in  all 
cases  be  deposited  within  two  months  with  the  registrar 
of  the  diocese,  open  to  public  inspection;  and  also  that 
the  resignation  made  in  pursuance  of  such  engagement 

(«)  Fox  V.  Bishop  of  Chester,  ubi  (y)  Dashwood  v.  Peyton,  18  Ves. 

•up.;  3  Jiligh,  N.  S.  123,  S.  C.  37  ;  Jac.  &  Walk.  283  ;    Fletcher  t>. 

(()  See  Whish  v.  Hesse,  3  Hagg.  Lord  Sondes,  3  Uing.  502;  5  Ji.  & 

660.  Aid.  836,  S.  C. ;    liisliop  of  London 

(h)  3   Inst.  164 ;  R.  v.  Bishop  of  v.  Plyttche,  1  Kast,  487,  (n). 

Norwich,  Cro.  Jac.  386.  («)  Sec  also  7  Si  8  Uco.  4,  c.  25; 

(d)  Noy,  H2.  Burton,  Comp.  416. 

It)  I'ccle  V,  Capol,  Slra.  634. 
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shall  be  followed  by  a  presentation,  within  six  months,  of 
the  person  named. 

3.  Tithes  {a)  (under  which  head  we  shall  have  occasion 
to  refer  also  to  tithe-rent  charges)  are,  like  advowsons,  a 
species  of  incorporeal  hereditaments  (b) ;  and,  like  them, 
are  capable  of  being  held  either  by  laymen  or  ecclesiastics. 
But  tithes  are  properly,  and  for  the  most  part,  ia  the 
hands  of  ecclesiastics  only(c);  and  belong  to  laymen 
chiefly  in  the  character  of  impropriators ;  the  nature  of 
whose  rights  has  already  been  sutficiently  explained  in  a 
former  chapter  (</). 

Tithes  [[are  defined  to  be  the  tenth  part  of  the  increase 
yearly  arising  and  renewing  from  the  profits  of  lands,  the 
stock  upon  lands,  and  the  personal  industry  of  the  inha- 
bitants ;  the  first  species  being  usually  called  pradial,  a» 
of  corn,  grass,  hops  and  wood  («) ;  the  second  mixedf  aa 
of  wool,  milk,  pigs,  &c.  (/),  consisting  of  natural  products, 
but  nurtured  and  preserved  in  part  by  the  care  of  man ; 
and  of  these  the  tenth  must  be  paid  in  gross ;  the  third 
personal,  as  of  manual  occupations,  trades,  fisheries  and 
the  like  ;  and  of  these  only  the  tenth  part  of  the  clear  gains 
and  profits  is  due  Q  nor  is  tithe  generally  due  in  respect 
of  these  at  all,  except  so  far  as  the  particular  custom  of 
the  place  may  authorize  the  claim  (g).  From  the  above 
definition,  it  may  be  inferred  that  whatever  is  Qof  the  sub- 
stance of  the  earth,  or  is  not  of  annual  increase,  as  stone, 
lime,  chalk  and  the  like,]]  is  not  in  its  nature  titheable ; 
nor  is  tithe  demandable,  except  by  force  of  special  custom, 
in  respect  to  sunmaXs  fene  naturte. 

In  our  remarks  on  this  subject  we  shall  consider — 
rpirst.  The  original  of  the  right  of  tithes;  Secondly.  In 
whom  that  right  at  present  subsists ;  Lastly.  Who  may 
be  discharged,  either  totally  or  in  part,  from  payment. 

(a)  From  the  Saxon  Teutha,  tenth.  As  to  the  manner  of  taking  tithe  o' 

Jac.  Diet.  ^-  turnips,  see  5  &  6  Will.  4,  c.  75. 

(6)  Vide  sup.  vol.  ii.  p.  3.  (/)  1  Rol.  Ab.  635  ;  2  lost.  649. 

(c)  Bac.  Ab.  Tyihes,  (E).  (g)  1  Rol.  Ab.  656 ;  2  &  3  Ed.  6, 

(d)  Vide  sup.  p.  68.  c.  13;  7  Bro.   P.  C.  3;  Com.  Dig. 
(«)  1  Rol.  Ab.  635;  2  Inst.  649.  Dismes,  (E  3). 
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[[First.  As  to  their  original ;  the  title  of  the  clergy  to  them 
cannot  now  be  put  upon  any  divine  right,  though  such  a 
right  certainly  commenced,  and,  it  would  seem,  as  certainly 
ceased,  with  the  Jewish  theocracy.  Yet  an  honourable 
and  competent  maintenance  for  the  ministers  of  the  Gospel 
is  undoubtedly  jure  divino,  whatever  the  particular  mode 
of  that  maintenance  may  be.]] 

The  estabhshment  of  tithes  in  the  Christian  Church  is 
generally  ascribed  to  the  fourth  century  (/<),  though  [[we 
cannot  precisely  ascertain  the  time  when  they  were 
first  introduced  into  this  country.  Possibly  they  were 
contemporary  with  the  planting  of  Christianity  among 
the  Saxons,  by  Augustine  the  monk,  about  the  end  of  the 
sixth  century  ;  but  the  first  mention  of  them,  perhaps,  in 
any  written  English  law,  is  in  a  constitutional  decree  made 
in  a  synod  held  a.d.  786(i),  wherein  the  payment  of  tithes 
in  general  is  strongly  enjoined.  This  canon  or  decree,  which 
at  first  bound  not  the  laity,  was  effectually  confirmed  by 
two  kingdoms  of  the  heptarchy,  in  their  parliamentary 
conventions  of  estates,  respectively  consisting  of  the  kings 
of  Mercia  and  Northumberland,  the  bishops,  dukes,  sena- 
tors and  people ;  which  was  a  very  few  years  later  than  the 
time  that  Charlemagne  established  the  payment  of  them 
in  France  (J),  and  made  that  famous  division  of  them  into 
four  parts  ;  one  to  maintain  the  edifice  of  the  church,  the 
second  to  support  the  poor,  the  third  the  bishop,  and  the 
fourth  the  parochial  clergy  (7i). 

The  next  authentic  mention  of  them  is  the  feodus 
Edwardi  et  Guthruni,  or  the  laws  agreed  upon  between 
King  Guthrun  the  Dane,  and  Alfred  and  his  son  Edward 
the  elder,  successive  kings  of  England,  about  the  year 
900.  This  was  a  kind  of  treaty  between  these  monarchs, 
which  may  be  found  at  large  in  the  Anglo-Saxon  laws(/); 
wherein  it  was  necessary,  as  Guthrun  was  a  pagan,  to 
provide  for  the  subsistence  of  the  Ciiristian  clergy  under 

(h)  Sm  lU-nncll  v.  Dp.  of  Lincoln,  (j)  A.  I).  778, 

7  Darn.  &  Cret.  153.  {k)  Sold.  c.  (i,  s.  7. 

(0  Seldcn       8,  •.  2.  (/)  Wilkins,  p.  51. 


CHAP.  III. — OF  THE  ENDOWMENTS  AND  PROVI8IONB.     125 

Qhis  dominion  ;  and  accordingly  we  find  (/)  the  payment 
of  tithes  not  only  enjoined,  but  a  penalty  added  upon  non- 
observance  ;  which  law  is  seconded  by  the  laws  of  Athel- 
stan  (m),  about  the  year  930. 

Secondly.  We  are  next  to  consider  the  persons  to  whom 
tithes  are  due.  And  upon  their  first  introduction,  (as  hath 
formerly  been  observed  (n),)  though  every  man  was  obliged 
to  pay  tithes  in  general,  yet  he  might  give  them  to  what 
priests  he  pleased  (o) ;  which  were  called  arbitrary  conse- 
crations of  tithes ;  or  he  might  pay  them  into  the  hands 
of  the  bishop,  who  distributed  among  his  diocesan  clergy 
the  revenues  of  the  church,  which  were  then  in  com- 
mon (p).  But  when  dioceses  were  divided  into  parishes, 
the  tithes  of  each  parish  were  allotted  to  its  own  particular 
minister ;  first,  by  common  consent  or  the  appointment  of 
lords  of  manors,  and,  afterwards,  by  the  written  law  of  the 
land  (g). 

However,  arbitrary  consecrations  of  tithes  took  place 
again  afterwards,  and  became  in  general  use  till  the  time 
of  King  John  (r);  which  was  probably  owing  to  the  in- 
trigues of  the  regular  clergy,  or  monks  of  the  Benedictine 
and  other  rules,  under  Archbishop  Dunstan  and  his  suc- 
cessors, who  endeavoured  to  wean  the  people  from  paying 
their  dues  to  the  secular  or  parochial  clergy,  (a  much 
more  valuable  set  of  men  than  themselves,)  and  were  then 
in  hopes  to  have  drawn,  by  sanctimonious  pretences  of 
extraordinary  purity  of  life,  all  ecclesiastical  profits  to  the 
cofi'ers  of  their  own  societies.  And  this  will  naturally 
enough  account  for  the  number  and  riches  of  the  monas- 
teries and  religious  houses  which  were  founded  in  those 
days,  and  which  were  frequently  endowed  with  tithes. 
For  a  layman,  who  was  obliged  to  pay  his  tithes  some- 
where, might  think  it  good  policy  to  erect  an  abbey,  and 
there  pay  them  to  his  own  monks,  or  grant  them  to  some 

(0  Cap.  6.  (p)  Seld.  c.  9,  $.  4. 

(m)  Cap.  I.  (q)  LL.  Edgar,  c.  1  and  2  ;  Caout. 

(n)  Sup.  vol.  i.  p.  110.  c.  11. 

(o)  2  Inst.  646;  Slade  v.  Drake,  (r)  Seld.  c.  11. 

Hob.  296. 


126     BK.  IV.    OF  PUBLIC  RIGHTS. — PT.  II.    OF  THE  CHURCH. 

[[abbey  already  erected,  since,  for  this  dotation,  which 
really  cost  the  patron  little  or  nothing,  he  might,  accord- 
ing to  the  superstition  of  the  times,  have  masses  for  ever 
singing  for  his  soul.  But  in  process  of  years,  the  income 
of  the  poor  laborious  parish  priests  being  scandalously 
reduced  by  these  arbitrary  consecrations  of  tithes,  it  was 
remedied  by  Pope  Innocent  the  Third  (s)  about  the  year 
1200,  in  a  decretal  epistle  sent  to  the  Archbishop  of  Can- 
terbury, and  dated  from  the  palace  of  Lateran,  which  has 
occasioned  Sir  Henry  Hobart  and  others  to  mistake  it  for 
a  decree  of  the  Council  of  Lateran,  held  a.  d.  1179  (t), 
which  only  prohibited  what  was  called  the  infeudation  of 
tithes,  or  their  being  granted  to  mere  laymen  (u) ;  whereas 
this  letter  of  Pope  Innocent  to  the  archbishop  enjoined 
the  payment  of  tithes  to  the  parsons  of  the  respective 
parishes  where  every  man  inhabited,  agreeable  to  what 
was  afterwards  directed  by  the  same  pope  in  other  coun- 
tries (x).  This  epistle,  says  Sir  Edward  Coke  (?/),  bound 
not  the  lay  subjects  of  this  realm,  but  being  reasonable 
and  just  it  was  allowed  of,  and  so  became  lex  terra. 
This  put  an  effectual  stop  to  all  the  arbitrary  consecrations 
of  tithes,  except  some  footsteps,  which  still  continue  in 
those  portions  of  tithes]]  (as  they  are  called)  [[which  the 
parson  of  one  parish  hath,  though  rarely,  a  right  to  claim 
in  another  (z);  for  it  is  now  universally  held  that  tithes 
are  due  of  common  right  to  the  parson  of  the  parish, 
unless  there  be  a  special  exception ;  which  parson  of  the 
parish,  we  have  seen  in  a  former  chapter  (a),  may  be  either 
the  actual  incumbent,  or  else  the  impropriator  of  the 
benefice ;  appropriations  being  a  method  of  endowing 
monasteries,  which  seems  to  have  been  devised  by  the 
regular  clergy  by  way  of  substitute  to  arbitrary  consecra- 
tion of  tithes.]]     In  impropriations,  indeed,  the  vicar,  as 

(f )  Opera  Innocent.  III.  torn.  2,  p.  (x)  Ibid.  c.  2,  6. 

452.  (y)  2  Inst.  641. 

(0  Vide  Steel  t;.  Ilougliton.  1  II.  (s)  2  lust.  641,  653. 

Ul.  62.  (a)  Sup.  p.  68. 

(w)  Decretal.  I.  3,  t.  30,  c  19. 
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well  as  the  impropriator  (or  rector),  is  generally  entitled  to 
some  part  of  the  tithes ;  but  as  between  these  parties,  it  is 
to  be  observed,  that  all  tithes,  prima  facie  and  by  pre- 
sumption of  law,  belong  to  the  latter,  except  such  as  can 
be  shown,  by  evidence,  to  belong  to  the  former  (b).  Such 
evidence  may  consist,  however,  either  of  the  production  of 
a  deed  of  endowment,  vesting  certain  tithes  in  the  vicar, 
or  of  such  proof  of  long  usage  as  is  sufiicient  to  raise  the  pre- 
sumption that  an  endowment  of  that  description,  though 
now  lost,  was  antiently  made  (c).  It  sometimes  happens 
that  an  endowment  is  found  to  vest  all  the  "  small"  tithes 
eo  nomine  in  the  vicar  (</),  which  raises  the  question  what 
are  small  and  what  great  tithes — to  determine  which,  no 
clear  line  of  demarcation  seems  ever  to  have  been  drawn ; 
though  tithes  mixed  and  personal  are  universally  agreed  to 
fall  always  under  the  former  denomination  (e),  and  tithes 
of  corn,  hay  and  wood,  are  generally  comprised  under  the 
latter  (/). 

[[We  observed  that  tithes  are  due  to  the  parson  of 
common  right,  unless  by  special  exception.  Let  us  there- 
fore see,  thirdly,  who  may  be  exempted  from  the  payment 
of  tithes  (^).]] 

And  here,  first,  we  may  observe  that  some  persons  are 
exempt  by  personal  privilege.  [[Thus  the  crown  by  its 
prerogative  is  discharged  from  all  tithes  (A).     So  a  vicar 

(b)  Daws  V.  Bena.  1  B.  &  C.  763  ;  nuai  sum  of  money  is  paid  in  lieu  of 
2  Bligh,  N.  S.  83.  tithes,   ude  27   Hen.   8.   c.   21;  37 

(c)  Jackson  v.  Walker,  Gwill.  Hen.  8,  c.  12.  As  to  churches  de- 
1231 ;  2  Bligh,  N.  S.  94,  103.  stroyed  by  the  fire  of  London,  22  & 

(d)  Bac.  Ab.  Tythes,  (K).  23  Car.  2,  st.  2,  c.  15,  and  44  Geo.  3, 

(e)  Ibid.  c.  Ixzxix.     As  to  particular  p«rivli«c, 
(/)  Com.    Dig.    Disraes,   G.    1.       4  Geo.  4,  c.  czviii ;  7  Geo.  4,  c.  czvi ; 

Small  tithes  are  sometimes  called  privy  6  Geo.  4,  c.  clxxvi ;  1  Geo.  4,  c.  lix  ; 
tithes.  Vide  Cleeu.  Hall,  7  C.&  F.744.  7  Geo.  4,  c.  liv.  On  the  whole  sub- 
(g>  This  of  course  is  meant  to  ject  of  tithes  in  London,  see  Pulling's 
refer  only  to  the  ordinary  methods  of  Law  of  London,  254. 
exemption,  and  not  to  those  of  a  local  (A)  W rights.  Wright, Cro.Eliz.  511. 
kind.  For  it  sometimes  happens  that  According  to  other  authorities,  how- 
tithes  are  extinguished  in  particular  ever,  the  crown  is  not  discharged  ex- 
parishes  by  act  of  parlrament,  such  cept  by  special  prescription  ;  Bac.  Ab. 
as  inclosure  acts.    In  London,  an  an-  Tythes  (Q.)  1 ;  Hard.  315. 
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[[shall  pay  no  tithes  to  the  rector,  nor  the  rector  to  the 
vicar  ;  the  maxim  in  such  cases  being  that  ecclesia  decimas 
non  solvit  ecclesicB  (i).  But  these  privileges  are  not  an- 
nexed to  the  land,  but  personally  confined  to  the  crown 
and  the  clergy ;  for  their  tenant  or  lessee  shall  pay  tithes, 
though  in  their  own  occupation  their  lands  are  not  gene- 
rally titheable  (k).^ 

Next,  all  spiritual  persons  or  corporations,  as  mo- 
nasteries, abbots,  bishops  and  the  like,  have  been  always 
capable  of  having  their  lands  totally  discharged  of  tithes 
by  various  ways  (Z),  as,  1,  by  real  composition ;  2,  by  the 
pope's  bull  of  exemption ;  3,  by  unity  of  possession ;  as 
when  the  rectory  of  a  parish,  and  lands  in  the  same  parish, 
both  belonged  to  a  religious  house,  those  lands  were  dis- 
charged of  tithes  by  this  unity  of  possession  ;  4,  by  pre- 
scription ;  having  never  been  liable  to  tithes  by  being 
always  in  spiritual  hands  ;  5,  by  virtue  of  their  order  ;  as 
the  knights  templars,  cistercians,  and  others,  whose  lands 
were  privileged  by  the  pope  with  a  discharge  of  tithes  {m). 
Though  upon  the  dissolution  of  abbeys  by  Henry  VIII., 
most  of  these  exemptions  from  tithes  would  have  fallen 
with  them,  and  the  lands  become  titheable  again,  had  they 
not  been  supported  and  upheld  by  the  statute  31  Hen. 
VIII.  c.  13,  which  enacts  that  all  persons  who  should 
come  to  the  possession  of  the  lands  of  any  abbey  then 
dissolved,  should  hold  them  free  and  discharged  of  tithes 
in  as  large  and  ample  a  manner  as  the  abbeys  themselves 
formerly  held  them.  And  from  this  original  have  sprung 
all  the  lands  which,  being  in  lay  hands,  do  at  present 
claim  to  be  tithe- free  ;  for  if  a  man  can  show  his  lands  to 
have  been  such  abbey  lands,  and  also  immemorially  dis- 
charged of  tithes  by  any  of  the  means  before  mentioned, 
this  is  now  a  good  exemjition.]] 

Again,  all  persons,  spiritual  or  lay,  may  claim  an  ex- 
emption from  tithes,  either  partial  or  total,  by  reason  of 

(i)  IJIiiico  V.  MarHloti,  Cro.   V.Wl.  (I)   Wriglil  t;,  CJeuiiid,  Hob.  309. 

479;  Wriglil   i;.   Wright,  ibid.  611  ;  (in)  Mishop  of  Wiiiclicstcr'scase,  2 

S«v.  3  ;  Moore,  910,  S.  C.  Rep.  44  ;  SclJ.  Tillies,  c.  13,  s.  2. 

(k)  Blinco  v.  Marilon,  ubi  aup. 
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a  real  composition ;  which  is  an  agreement  [[made  between 
the  owner  of  the  lands  and  the  parson  or  vicar,  with  the 
consent  of  the  ordinary  and  the  patron,  that  such  lands 
shall,  for  the  future,  be  discharged  from  payment  of  tithes 
by  reason  of  some  land  or  other  real  recompence  given 
to  the  parson,  in  lieu  and  satisfaction  thereof  («).  This 
was  permitted  by  law,  because  it  was  supposed  that  the 
clergy  would  be  no  losers  by  such  composition,  since  the 
consent  of  the  ordinary,  whose  duty  it  is  to  take  care  of 
the  church  in  general ;  and  of  the  patron,  whose  interest 
it  is  to  protect  that  particular  church,  were  both  made  ne- 
cessary to  render  the  composition  eflfectual;  and  hence 
have  arisen  all  such  compositions  as  exist  at  this  day,  by 
force  of  the  common  law.  But  experience  showing  that 
even  this  caution  was  ineffectual,  and  the  possessions  of 
the  church  being  by  this  and  other  means  every  day  di- 
minished, the  disabling  statute  13  Eliz.  c.  10,  was  made, 
which  prevents,  among  other  spiritual  persons,  all  parsons 
and  vicars  from  making  any  conveyances  of  the  estates 
of  their  churches  other  than  for  three  lives,  or  twenty-one 
years.  So  that  now,  by  virtue  of  this  statute,  no  real 
composition  made  since  the  13  Eliz.  is]]  in  general  Qgood 
for  any  longer  term  than  three  lives  or  twenty-one  years, 
though  made  by  consent  of  the  patron  and  ordinary.]]  But 
by  2  &  3  Will.  IV.  c.  100,  s.  2,  it  is  enacted,  that  every 
composition  for  tithes,  which  had  then  been  made  or  con- 
firmed by  the  decree  of  any  court  of  equity  in  England,  in 
a  suit  to  which  the  ordinary,  patron  and  incumbent,  were 
parties,  and  which  had  not  been  since  set  aside  or  departed 
from,  shall  be  valid  in  law. 

Moreover,  all  persons,  spiritual  or  lay,  may  claim  a 
partial  exemption  from  tithes  by  custom  (o) ;  which  is  where, 
by  immemorial  usage,  a  particular  manner  of  tithing  has 
been  allowed,  different  from  the  payment  of  one-tenth  of 
the  annual   increase.     [[And   this   immemorial   usage   is  , 

(n)  2  Inst.  490 ;  13  Rep.  40.  (o)  As  to  custom,  vide  sup.  yoL  ii. 

p.  34. 
VOL.  III.  K. 
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[[binding  upon  all  parties,  as  it  is  in  its  nature  an  evidence 
of  universal  consent  and  acquiescence,  and  with  reason 
supposes  a  real  composition  to  have  been  formerly  made.]] 
Such  customary  mode  of  tithing  is  called  a  modus  deci- 
mandi,  or  more  simply,  a  modus.  [\.i  is  sometimes  a  pecu- 
niary compensation ;  as  twopence  per  acre  for  the  tithe  of 
land  :  sometimes  it  is  a  compensation  in  work  and  labour ; 
as  that  the  parson  shall  have  only  the  twelfth  cock  of  hay 
and  not  the  tenth,  in  consideration  of  the  owner's  making 
it  for  him :  sometimes  in  lieu  of  a  large  quantity  of  crude 
or  imperfect  tithe,  the  parson  shall  have  a  less  quantity, 
when  arrived  to  greater  maturity ;  as  a  couple  of  fowls  in 
lieu  of  tithe  eggs :  and  the  like.  Any  means,  in  short, 
whereby  the  general  law  of  tithing  is  altered,  and  a  new 
method  of  taking  them  is  introduced,  is  called  a  modus 
decimandi,  or  special  manner  of  tithing. 

To  make  a  good  and  sufficient  modus,  the  following  rules 
must  be  observed  :  1.  It  must  be  certain  and  invariable  (;>) ; 
for  payment  of  different  sums  will  prove  it  to  be  no  modus, 
that  is,  no  original  real  composition,  because  that  must 
have  been  one  and  the  same,  from  its  first  original  to  the 
present  time.  2.  The  thing  given  in  lieu  of  tithes  must 
be  beneficial  to  the  parson,  and  not  for  the  emolument  of 
third  persons  only  (g) ;  thus  a  modus  to  repair  the  church, 
in  lieu  of  tithes,  is  not  good,  because  that  is  an  advantage 
to  the  parish  only ;  but  to  repair  the  chancel  is  a  good 
modus,  for  that  is  an  advantage  to  the  parson  (r).  3.  It  must 
be  something  different  from  the  thing  compounded  for  (s). 
One  load  of  hay  in  lieu  of  all  tithe  hay  is  no  good  modus, 
for  no  parson  would  bond  fide  make  a  composition  to 
receive  less  than  his  due  in  the  same  species  of  tithe  ;  and 
therefore  the  law  will  not  suppose  it  possible  for  such 
composition  to  have  existed.  4.  One  caiuiot  be  discharged 
from  payment  of  one  species  of  tithe,  by  paying  a  modus 
for  another  (<)•     Thus  a  modus  of  one  penny  for  every 

(p)  Toweraon  v.  Winget,  1  Keb.           (s)  Slicppard  D.Penrose.  1  Lev.  179. 

602.  (()  Grysman  v.  Lewis,  Cro.  Kliz. 

(7)  1  Ilol.  Abr.  649.  446;  Startupp  v.  Doddeiidge,  Salk. 

(r)  Vidcsup.  p.  114.  667. 
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]jnilcJi  cow  will  discharge  the  tithe  of  milch  kine,  but  not 
of  barren  cattle ;  for  tithe  is  of  common  right  due  for  both, 
and  therefore  a  modus  for  one  shall  never  be  a  discharge 
for  the  other.  5.  The  recompence  must  be  in  its  nature 
as  durable  as  the  tithes  discharged  by  it, — that  is,  an  in- 
heritance certain  (u) ;  and  therefore  a  modus  that  every 
inhabitant  of  a  house  shall  pay  four  pence  a  year  in  lieu 
of  the  owner's  tithes,  is  no  good  modus ;  for  possibly  the 
house  may  not  be  inhabited,  and  then  the  recompence 
will  be  lost.  6.  The  modus  must  not  be  too  large  ;  which 
is  called  a  rank  modus ;  as  if  the  real  value  of  the  tithes  be 
60/. ^erawwMwi, and  a  modus  is  suggested  of  40/.,  this  modui 
will  not  be  established,  though  one  of  40s.  might  have 
been  valid  (v).  Indeed,  properly  speaking,  the  doctrine 
of  rankness  in  a  modus  is  a  mere  rule  of  evidence  drawn 
from  the  improbability  of  the  fact,  rather  than  a  rule 
of  law(tc).  For  in  these  cases  of  customary  moduses, 
it  is  supposed  that  an  original  real  composition  was  an- 
tiently  made,  which  being  lost  by  length  of  time,  the 
immemorial  usage  is  admitted  as  evidence  to  show  that  it 
once  did  exist,  and  that  from  thence  such  usage  was  de- 
rived. Now  time  of  memory  hath  been  long  ago  ascer- 
tained by  the  law,  to  commence  from  the  beginning  of  the 
reign  of  Richard  I.  (or) ;  and  any  custom  may  be  destroyed 
by  evidence  of  its  non-existence  in  any  part  of  the  long 
period  from  that  time  to  the  present.  Wherefore  as  this 
real  composition  is  supposed  to  have  been  an  equitable 
contract,  or  the  full  value  of  the  tithes  at  the  time  of 
making  it,  if  the  modus  setup  is  so  rank  and  large  as  that 
it  beyond  dispute  exceeds  the  value  of  the  tithes  in  the 
time  of  Richard  I.,  this  modus  is  (in  point  of  evidence) 
felo  de  se,  and  destroys  itself.  For  as  it  would  be  de- 
stroyed by  any  direct  evidence  to  prove  its  non-existence 

(u)  2  P.  Wms.  462.  C.  B. 

(v)  11  Mod.  60.  (x)  2  Inst.  238,  239;  vide  supia, 

(w)  Fyke  v.  Dowliag,  H.  19  Geo. 3,       vol.  ii.  p.  35. 

k2 
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\jLt  any  time  since  that  era,  so  also  it  is  destroyed  by 
carrying  in  itself  this  internal  evidence  of  a  much  later 
original.]] 

Lastly.  All  persons,  spiritual  or  lay,  may,  in  certain 
cases,  claim  exemption  from  tithes,  in  respect  of  lo7ig  usage  ; 
that  is,  such  usage  as  can  be  shown  to  have  lasted  for  a 
certain  period  of  time,  even  though  it  may  have  fallen  short 
of  immemorial  duration.  This  sort  of  exemption  is  given 
by  a  late  statute,  and  it  may  either  be  by  w^ay  of  modus,  (in 
which  case  the  discharge  is  partial  only,)  or  may  be  founded 
on  an  usage  to  pay  no  tithe  whatever.  But  in  either  case 
its  principle  is  new;  for  the  common  law  recognized  no 
modus  that  had  not  existed  immemorially  ;  and  allowed  no 
total  discharge  from  tithes  by  force  of  any  custom  or  pre- 
scription whatever,  except  in  the  case  of  spiritual  persons 
before  mentioned  ;  maintaining  inviolably  the  maxim,  that, 
[[in  lay  hands,  modus  de  nan  decimando  nan  valet  {y)^ 

The  statute  above  referred  to,  is  the  2  &  3  Will.  IV. 
c.  100  {z),  whereby  it  is  provided,  that  when  tithe  is  de- 
manded by  any  lay  person,  not  being  a  corporation  sole, 
or  by  any  corporation  aggregate,  any  modus  or  discharge 
set  up  in  answer  to  such  claim,  shall  be  deemed  valid, 
upon  evidence  showing  an  usage  in  support  of  it,  for 
thirty  years,  unless  it  can  be  met  by  evidence  that  such 
usage  has  been  by  virtue  of  some  agreement  in  writing, 
or  that  before  the  thirty  years  the  usage  was  different; 
and  a  modus  or  discharge  shall  in  such  case  be  deemed 
absolutely  valid,  upon  evidence  showing  an  usage  for  as 
much  as  sixty  years  in  support  of  it,  unless  it  be  proved 
to  have  been  by  virtue  of  some  agreement  in  writing. 
And  farther,  that  when  tithe  is  demanded  by  any  bishop, 
parson,  or  other  corporation  sole,  any  claim  of  modus  or 
discharge  shall  be  valid  and  indefeasible  upon  evidence 
of  usage  during  the  whole  time  that  two  persons  in  suc- 

(y)  Wright  V.  Wright,   Cro.  Eliz.       Matlioglcy,  6  Meo.  &  W.  302  ;  and 
511.  tiio   act   for   its   uiiiuudincDt,  4  &c  6 

(>)  As  to  tills  act,  soc  Thorpe  v.      Will.  A,  c.  (J3. 
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cession  shall  have  held  the  benefice,  and  for  three  years 
after  the  institution  of  a  third  incumbent,  unless  it  shall 
be  proved  that  such  usage  was  by  some  agreement  in 
writing;  provided  always,  that  if  the  whole  time  of  the 
holding  of  such  two  persons  shall  be  less  than  sixty  years, 
then  it  shall  be  necessary  to  show  such  usage  not  only 
during  the  whole  of  such  time,  but  also  during  such  farther 
period  as  shall,  with  such  time,  be  sufficient  to  make  up 
the  full  period  of  sixty  years,  and  the  farther  i>eriod  of 
three  years  aforesaid. 

Such,  in  a  general  point  of  view  is  the  state  of  the  law 
with  respect  to  tithes.  But,  as  already  remarked,  a  system 
is  now  in  progress  for  commutation  of  this  species  of  pro- 
perty into  rent-charge ;  and  to  this  subject  it  is  now  time 
to  call  the  reader's  attention. 

The  institution  of  tithes,  though  venerable  from  its 
scriptural  origin  and  its  antiquity,  and  though  entitled,  so 
far  as  the  principle  of  making  a  competent  provision  for 
the  ministers  of  religion  is  concerned,  to  universal  appro- 
bation ;  is  nevertheless,  in  its  specific  form,  odious  to  the 
people,  and  unsatisfactory  to  the  political  economist.  A 
tax,  consisting  of  a  fixed  proportion  of  the  gross  produce, 
is  open  to  this  objection,  that  it  takes  advantage  of  in- 
creased fertility,  while  it  makes  no  allowance  for  increased 
expenditure,  and  thus  tends  to  check  the  spirit  of  agri- 
cultural improvement.  It  is  obvious,  too,  that  the  pro- 
duce of  the  soil  cannot  be  collected  in  kind,  without  much 
waste  and  expense  to  the  tithe-owner,  nor  without  the 
danger  of  engenderinec  animosities  between  him  and  his 
flock.  It  is,  however,  on  the  other  hand,  of  not  less 
manifest  importance  to  the  church,  that  the  legal  provision 
for  its  members  should  be  such  as  to  secure  to  them,  upon 
some  steady  basis,  a  competent  portion  of  the  necessaries  of 
life,  and  to  make  them  independent  of  any  fluctuations  in 
the  value  of  money.  It  is  therefore  with  great  wisdom  that 
parliament  has  lately  consented  to  the  adoption  of  a  plan 
for  commuting  the  tithes  of  every  parish  into  a  rent-charge, 
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the  amount  of  which  is  to  be  adjusted  annually,  according 
to  the  average  price  of  corn. 

This  measure  has  been  carried  into  effect  by  the  Tithe 
Commutation  Act,  6  &  7  Will.  IV.  c.  71,  and  the  various 
acts  since  passed  for  its  amendment  (a).  They  establish 
a  board  of  commissioners,  under  the  title  of  "  The  Tithe 
Commissioners  for  England  and  Wales"  (6)  ;  and  provide 
(in  general)  that  the  commutation  may  be  effected  in  two 
ways,  either  by  a  voluntary  parochial  agreement,  provided 
it  be  entered  into  by  a  certain  proportion  of  the  parties 
interested  (c),  and  confirmed  by  the  commissioners  {d) ;  or 
by  the  compulsory  award  of  the  commissioners  ;  for  which 
latter  purpose  they  are  required  to  take,  as  the  basis  of 
the  commutation  (but  with  power  to  a  certain  extent,  and 
in  certain  cases,  to  depart  from  it),  the  clear  average  value 
of  the  tithes  of  the  parish,  or  of  the  composition  payable 
for  the  same,  where  they  have  been  compounded  for,  for 
the  period  of  seven  years  ending  Christmas,  1835  (e). 
The  value  so  voluntarily  agreed  upon,  or  awarded  by  the 
commissioners,  (as  the  case  may  be,)  is  to  be  considered 
as  the  amount  of  the  total  rent-charge  to  be  paid  in  re- 
spect of  the  tithes  in  that  parish  (y),  and  to  be  afterwards 
apportioned  among  the  lands  of  the  parish,  having  regard 
to  their  average  titheable  produce  and  productive  qua- 
lity (g) ;  and  after  the  apportionment  shall  have  been  con- 
firmed, such  lands  are  to  be  absolutely  discharged  from  the 
payment  of  all  tithes,  and  instead  thereof  shall  be  subject  to 
their  portion  of  the  rent-charge,  which  shall  be  thenceforth 
payable  to  the  former  tithe-owner,  by  two  half-yearly  pay- 
ments (A).  The  amount  of  these  payments  is  to  fluctuate 
according  to  the  price  of  corn;  and  the  machinery  for  that 

(a)  7  Will.  4  &  1  Vict.  c.  69;  1  &      v.  Beriell,  ibid.  565. 
2  Vict.  c.  64;  2&  3  Vict.  c.  62;  3  (b)  6&7  Will.  4,  c.  71,  s.  2. 

&  4  Vict.  c.  15;   5  &  6  Vict.  c.  64.  (c)  Sect.  17. 

The  following  are  some  of  the  cases  (d)  Sect.  27. 

which  have  arisen  upon  the  construe-  (i)  Sect.  37. 

tion  of  the  Tithe  (Commutation  Act :  (/)  Sect.  50. 

liarker  v.  The  Tithe  Commissioners,  (g)  Sects.  33,  64. 

9  Mee  &  W.  130;    In  re  Tithe  Com-  (/.)  Sect.  67. 

miuiooert,  1  Dowl.  N.S.tilO;  Fisher 


CHAP.  III. — OF  THE  ENDOWMENTS  AND  PROVISIONS.       135 

purpose  is  as  follows.  It  is  provided  that  immediately 
after  the  passing  of  the  act,  and  also  in  January  every 
year,  an  advertisement  shall  be  inserted,  by  authority,  in 
the  London  Gazette,  stating  the  average  price  of  wheat, 
barley,  and. oats,  for  seven  years  ending  on  Thursday  be- 
fore Christmas  then  next  preceding  (t) ;  and  that  every 
rent-charge  shall  be  deemed  of  the  value  of  so  many 
bushels  of  wheat,  barley,  and  oats,  in  equal  quantities,  as 
the  same  would  have  been  competent  to  purchase  accord- 
ing to  the  prices  inserted  in  the  first  advertisement  (A) ; 
and  that  after  every  first  of  January  it  shall  vary,  so  as 
always  to  consist  of  the  price  of  the  same  quantities,  ac- 
cording to  the  advertisement  then  next  preceding  (/)• 

The  rent-charge  created  under  these  acts  differs  from 
rent-charges  in  general,  not  only  in  the  variableness  of  . 
its  amount,  but  in  another  important  particular ;  for  in 
these,  not  only  the  land  of  the  party  charged,  but  his  per- 
son, is  usually  liable ;  but  as  to  a  tithe  rent-charge,  it  it 
expressly  provided  («i),  that  no  person  whatever  shall  be 
personally  liable  to  the  payment.  The  remedy  in  general 
where  the  rent-charge  is  in  arrear  for  twenty-one  days,  is 
only  by  distress  on  the  land,  as  in  the  case  of  landlord 
and  tenant  (n) ;  but  if  it  be  in  arrear  for  forty  days,  and 
there  be  no  sufficient  distress,  a  writ  may  then  be  obtained 
from  one  of  the  judges  at  Westminster,  to  assess  the  ar- 
rears ;  after  which  the  owner  of  the  rent-charge  may  sue 
out  a  writ  of  execution  for  taking  possession  of  the  lands, 
and  holding  them  till  his  debt  and  costs  be  fully  satis- 
fied (o).     But  it  is  provided  that  neither  the  distress  nor 

(i)  Sect.  56.  lieu  of  tithes  under  any  custom  or  pri- 

{k)  Sect.  57.  vate  act,  or  any  tithes  commuted  or 

(/)  Sect.  67.      We   may    remark  extinguished  under  any  former  act, — 

here,  that  unless  by  special  provision  sect  90  ;  2  &  3  Vict.  c.  62,  s.  9. 
to  be  inserted  in  some  parochial  agree-  (m)  6'&  7  Will.  4,  c.  71,  a.  67. 

ment,  and  specially  approved  by  the  (n)  Sect.  81.      When  apportioned 

commissioners,  the  acts  do  not  extend  on  lands  taken  by  a  railway,  distress 

to  the  tithes    of  Jish,  or  to  personal  may  be  had  on  the  goods  of  the  com- 

tithes,  other  than  tithes  of  milk,  or  to  pany  wherever  situated  j   7  St  8  Vict. 

mineral  tithes,  or  to  payments  in  lieu  c.  83,  s.  22. 
of  tithes  in  London,  or  rent-charges  in  (o)  Sect.  82. 
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writ  of  execution  shall  be  taken  out  for  more  than  two 
years'  arrears  at  any  one  time  (p).  These  rent-charges,  it 
may  also  be  remarked,  are  made  subject  to  all  parliamen- 
tary, parochial,  and  other  rates  and  charges,  to  which  the 
tithes  commuted  have  heretofore  been  subject  (q)  ;  and  such 
rates  and  charges  are  to  be  assessed  in  the  first  instance 
upon  the  occupier  of  the  lands ;  who  may,  after  paying 
them,  deduct  the  amount  from  the  rent  next  payable  to  his 
landlord,  and  the  landlord  may,  in  his  turn,  recover  that 
amount  from  the  owner  of  the  rent-charge  (r).  But  in  sojne 
cases  lands  may  obtain  an  exemption  under  the  commuta- 
tion acts,  from  all  liability  either  to  tithe  or  rent-charge. 
For  to  the  extent  of  twenty  acres  in  the  same  parish,  land 
is  allowed  to  be  given  to  the  tithe-owner  as  an  equiva- 
lent (s) ;  and  any  person  seised  in  possession  of  an  estate 
in  fee  simple  or  fee  tail  of  any  tithes  or  rent-charge,  may 
dispose  of  the  same,  so  that  it  shall  be  merged  in  the  in- 
heritance of  the  lands  charged  (t). 

The  commutation  acts  provide  that  any  person  having 
any  interest  in  any  tithes  shall  have  the  same  claim  upon 
the  substituted  rent-charge ;  and  that  every  estate  in  the 
rent-charge  shall  be  subject  to  the  same  liabilities  and  in- 
cidents, as  the  like  estate  in  the  tithes  commuted ;  and 
that  when  any  lands  were  exempted  from  tithe  while  in 
the  occupation  of  the  owner,  by  reason  of  being  glebe,  or 
having  been  heretofore  parcel  of  the  possessions  of  any 
privileged  order,  the  same  lands  shall  be  in  like  manner 
exempted  from  the  payment  of  the  rent-charge,  while  in 
the  occupation  of  the  owner  thereof;  and  that  where  by 
any  act  of  parliament  tithes  are  authorized  to  be  sold, 
exchanged,  or  applied  in  any  way,  the  same  powers  shall 
aj)ply  to  the  rent-charge  (m).     It  follows,  therefore,  that 

(p)  Sects.  81,  82.  c.  64,  s.  G;  et  vide  ibid.  sect.  7. 

(q)  Sect.  09.  (t)  6  &c  7  Will.  4.  c.  71  ;  1  &  2 

(r)  Scot.   70.    As  to  the  MMM<  Vict.  c.  64;  2  &  3  Vict.  c.  62. 
mcDt,  &c.  of  proptrty  tax  on  theie  (u)  6  &   7  Will.  4,  c.  71,  s.  71. 

rent  chargei,  vide  6  &  6  Vict.  c.  35,  As  to  partial  exemption,  see  also  2  &t 

Mhed.A.  No.  IV.  3  Vict.  c.  62,  ss.  11,  12  ;  3  &  4  Vict. 

(i)  SecU.  29,  62,  68 ;  2  &  3  Vict.  c.  16,  s.  14. 
c.  62,  Bs.  19,  20,  21  J  6  &  6  Vict. 
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notwithstanding  the  new  system  of  commutation  the 
former  tithe  law  will  in  some  respects  always  retain  its 
importance,  and  require  to  be  noticed  in  our  law  books. 
But,  on  the  other  hand,  when  that  commutation  shall 
have  extended  to  every  parish  in  the  realm,  many  branches 
of  the  former  law  will  for  all  practical  purposes  be  super- 
seded ;  and  in  this  may  be  included  (among  many  others 
which  we  have  thought  it  allowable  to  pass  by)  the  im- 
portant and  difficult  subjects  of  modus  and  total  exemp- 
tion, of  which  we  have  above  endeavoured  to  give  some 
general  idea.  For  it  is  provided  by  the  commutation  acts, 
that  if  any  question  shall  arise  as  to  any  composition  real, 
modus,  or  exemption  from  tithe,  in  respect  of  any  of  the 
lands  or  produce  thereof  in  any  parish,  such  question 
shall  be  definitively  settled  in  the  manner  therein  pro- 
vided, and  due  allowance  made  in  the  parochial  agree- 
ment, or  award  of  the  commissioners,  (as  the  case  may 
be,)  for  every  modus  or  exemption  that  shall  be  so  esta- 
blished (x). 

II.  As  to  the  estates  which  ecclesiastical  persons  may 
have  in  the  several  descriptions  of  property  above  enume- 
rated, it  is  to  be  remarked,  that  their  case  differs  from 
that  of  ordinary  proprietors,  in  several  particulars.  A  dean 
and  chapter  always  constitute  a  corporation  aggregate, 
and  every  bishop,  parson,  vicar,  and  the  like,  a  corporation 
sole ;  and  consequently  they  take  lands  and  hereditaments 
when  granted  in  perpetuity,  to  hold  to  them  and  their 
successors,  instead  of  their  heirs  (y).  And  in  connection 
with  this,  is  the  distinction  to  be  found  in  the  books,  that 
if  land  be  granted  to  a  corporation  aggregate,  they  take 
a  fee  simple  without  the  word  successors  ;  but  if  to  a 
bishop,  parson,  or  the  like,  then  the  word  successors,  (ex- 
cept indeed  in  case  of  the  antient  tenure  in  frankalmoign,) 

(i)  6  &  7  Will.  4,  c.  71,  ss.  21, 24,      WaU.  C.  L.  372.    As  to  corporations 
44,  45.  aggregate  and  sole,  vide  sup.  vol.  i. 

(t/)  3  Inst,  202  J   Co.  Litt.  300  ;       p.  330. 
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must  be  added  to  give  him  a  perpetuity  in  right  of  his 
church.  Indeed,  the  estate  of  a  parson  or  vicar,  even, 
when  perpetual  as  regards  his  church,  is  considered  for 
most  purposes,  as  regards  himself  personally,  an  estate  for 
life  only,  with  the  fee  simple  in  abeyance  ;  though  for  other 
purposes  it  is  said  to  amount  to  a  fee  simple  qualified  (z). 
But  if  a  bishop  or  dean,  or  dean  and  chapter,  have  lands 
in  perpetuity  in  right  of  their  churches,  they  are  always 
described  in  law,  as  seised  in  their  demesne  as  of  fee  (a). 
It  is  also  held,  that  ecclesiastical  persons,  on  account  of 
their  corporate  character,  cannot  be  seised,  as  such,  in 
tail,  though  they  may  have  an  estate  determinable  upon 
the  death  of  a  person  without  issue  (b).  And  for  the  same 
reason  they  cannot  in  general,  (and  subject  to  the  large 
exceptions  introduced  by  modern  statutes  on  this  sub- 
ject (c),  hold  the  lands  that  are  granted  to  them  without 
obtaining  a  licence  of  mortmain  (d), 

III.  As  to  the  power  of  alienation  which  ecclesiastical 
persons  are  competent  to  exercise. 

At  common  law,  though  an  ordinary  tenant  for  life 
could  make  no  alienation  which  would  bind  longer  than 
while  he  himself  lived  (an  incapacity  to  which  he  is  still 
subject),  [[yet  some  tenants  for  life,  where  the  fee  simple 
was  in  abeyance,  might  (with  the  concurrence  of  such  as 
have  the  guardianship  of  the  fee)  make  leases  of  equal 
duration  with  those  granted  by  tenants  in  fee  simple,  such 
as  parsons  and  vicars,  with  consent  of  the  patron  and 
ordinary  (e).  So  also  bishops  and  deans,  and  such  other 
sole  ecclesiastical  corporations  as  arc  seised  of  the  fee 
simple  of  lands  in  their  corporate  right,  might,  with  the 
concurrence  and  confirmation  of  such  persons  as  the  law 

(i)  Co.  Litt.  341  d.  c.  39,  s.  26  ;  6  &  7  Vict.  c.  37,  s.  25, 

(a)  Wats.  C.  L.  373.  &c. 

(fc)  Ibid.  (d)  Wats.  C.  L.  374. 

(c)  29  Car.  2,  c.  8  ;  1  &  2  Will.  4,  («)  Co.  Litl.  44  ;  13at:.  Ab.  Leases, 

c.  45;  I  4c  2  Vict.  c.  107,  s.  14;  (E)  ;  Vivian  v.  Ulomberg,  3   Bing. 

3&4  Vict.c.  113,t.76i  4&6Vict.  N.C.311. 
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[[requires,  have  made  leases  for  years  or  for  life,  estates  in 
tail  or  in  fee,  without  any  limitation  or  control.  And  cor- 
porations aggregate  might  have  made  what  estates  they 
pleased  without  the  confirmation  of  any  other  person 
whatsoever.  Whereas  now  by  several  statutes  this  power, 
where  it  was  unreasonable  and  might  be  made  an  ill  use 
of,  is  restrained,  and  where  in  the  other  cases  the  restraint 
by  the  common  law  seemed  too  hard,  it  is  in  some  mea- 
sure removed.  The  former  statutes  are  called  the  restrain- 
ing, the  latter  the  enabling  statutes.  We  will  take  a  view 
of  them  all,  in  order  of  time  {f ). 

And,  first,  the  enabling  statute  32  Hen.  VIII.  c.  28,  em- 
powers three  manner  of  persons  to  make  leases  to  endure 
for  three  lives  or  one  and  twenty  years,  which  could  not  do 
so  before.  As,  first,  tenant  in  tail  may  by  such  leases 
bind  his  issue  in  tail,  but  not  those  in  remainder  or  re- 
version. Secondly,  a  husband  seised  in  right  of  his  wife 
in  fee  simple  or  fee  tail,  provided  the  wife  joins  in  such 
lease,  may  bind  her  and  her  heirs  thereby.  And,  lastly, 
all  persons  seised  of  an  estate  of  fee  simple  in  right  of 
their  churches  (which  extends  not  to  parsons  or  vicars) 
may  (without  the  concurrence  of  any  other  person)  bind 
their  successors.  But  then  there  must  be  many  requisites 
observed  which  the  statute  specifies,  otherwise  such  leases 
are  not  binding.]]  These  requisites  we  had  occasion  in  a 
former  part  of  the  work  to  specify,  when  speaking  of  the 
alienation  of  tenants  in  tail  {g).  We  therefore  need  only 
remind  the  reader  that  the  leases  must  be  for  three  lives 
or  twenty-one  years,  must  be  of  lands  commonly  letten 
for  twenty  years  past,  must  reserve  the  rent  that  for  that 
period  has  been  usually  reserved  thereon,  and  must  not 
be  made  without  impeachment  of  waste  (A). 

(/)  The  account  here  iotroduced  subject  is  learnedly  and  copionslj  dis- 

of  the  euabliDg  and  restraining  sta-  cussed. 

tutes  is  from  2  Bla.  Cora.  318.     See  (f )  Vide  supra,  vol.  i.  p.  542. 

also  Bac.  Abr.  tit.  Leaui  and  Terms  {h)  One  of  the  requisites  (as  stat«d 

of  Years,  supposed  to  be  from  the  pen  supra,  vol.  i.  p.  542)  is,  that  the  leaae 

of  Chief  Baron   Gilbert,  where  this  must  be  of  corporeal  beredt laments. 
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QNext  follows  in  order  of  time  the  disabling  or  restrain- 
ing statute  1  Eliz.  c.  19  (made  entirely  for  the  benefit  of 
the  successor),  which  enacts  that  all  grants  by  archbishops 
and  bishops  (which  include  even  those  confirmed  by  the 
dean  and  chapter,  the  which,  however  long  or  unreason- 
able, were  good  at  common  law),  other  than  for  the  term 
of  twenty-one  years  or  three  lives  from  the  making,  or 
without  reserving  the  annual  rent,  shall  be  void.  But 
by  a  saving  expressly  made,  this  statute  of  1  Eliz.  did  not 
extend  to  grants  made  by  any  bishop  to  the  crown ;  by 
which  means  Queen  Elizabeth  procured  many  fair  posses- 
sions to  be  made  over  to  her  by  the  prelates,  either  for 
her  own  use  or  with  intent  to  be  granted  out  again  to  her 
favourites,  whom  she  thus  gratified  without  any  expense 
to  herself.  To  prevent  which  for  the  future,  the  statute 
1  Jac.  I.  c.  3,  extends  the  prohibition  to  grants  and  leases 
made  to  the  king,  as  well  as  to  any  of  his  subjects. 

Next  comes  the  statute  13  Eliz.  c.  10,  explained  and 
enforced  by  the  statutes  14  Eliz.  cc.  11  and  14,  18  Eliz. 
c.  11,  and  43  Eliz.  c.  29,  which  extends  the  restrictions 
laid  by  the  last-mentioned  statute  on  bishops  to^  parsons, 
vicars,  and  [[other  inferior  corporations,  both  sole  and 
aggregate.]]  From  laying  all  which  together,  and  ex- 
amining the  particular  provisions  of  the  before-mentioned 
statutes,  Qwe  may  collect  that^  (subject  to  the  relaxations 
introduced  by  some  recent  statutes  to  be  presently  no- 
ticed) Qall  colleges,  cathedrals,  and  other  ecclesiastical 
or  eleemosynary  corporations  are  restrained  from  making 
any  grants  or  leases  of  their  possessions,  unless  under 
the  following  regulations.  1.  They  must  not  exceed 
twenty-one  years  or  three  lives  from  the  making ;]]  but 
may  be  for  a  shorter  time.  [[2.  They  must  be  of  lands 
commonly  letten  for  twenty  years  past.  3.  The  accus- 
tomed rent,  or  more,  must  be  yearly  reserved  thereon  (A). 

and  not  luch  ai  merely  lie  in  grant;  (/i)  As  to  this  requisite,  sec  Doe  d. 

but  ai  to  church  leatei  this  is  now  dis-       Douglas  v.  Lock,  2  Ad.  &c  Kl.  705. 
peiued  with  by  6  Geo.  3,  c.  17. 
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[[4.  Houses  in  corporations  or  market  towns  may  be  let  for 
forty  years,  provided  they  be  not  the  mansion-houses  of 
the  lessors,  nor  have  above  ten  acres  of  ground  belonging 
to  them,  and  provided  the  lessee  be  bound  to  keep  them 
in  repair ;  and  they  may  also  be  aliened  in  fee  simple  for 
lands  of  equal  value  in  recompence.  5.  Where  there  is 
an  old  lease  in  being,  no  new  lease  shall  in  general  be 
made,  unless  where  the  old  one  will  expire  or  shall  be 
surrendered  or  otherwise  ended  within  three  years  (i).  6. 
No  lease,  by  the  equity  of  the  statutes,  shall  be  made 
without  impeachment  of  waste  (j). 

Concerning  these  restrictive  statutes,  there  are  two  ob- 
servations to  be  made ;  6rst,  that  they  do  not  by  any  con- 
struction enable  any  persons  to  make  such  leases  as  they 
were  by  common  law  disabled  to  make.  Therefore  a  par- 
son or  vicar,  though  he  is  restrained  from  making  longer 
leases  than  for  twenty-one  years  or  three  lives,  even  with 
the  consent  of  the  patron  and  ordinary,  yet  is  not  enabled  to 
make  any  lease  at  all,  so  as  to  bind  his  successor,  without 
obtaining  such  consent  (^).  Secondly,  that  though  leases 
contrary  to  these  acts  are  declared  void,  yet  they  are  good 
against  the  lessor  during  his  life,  if  he  be  a  sole  corpora- 
tion, and  are  also  good  against  an  aggregate  corporation, 
so  long  as  the  head  of  it  lives,  who  is  presumed  to  be  the 
most  concerned  in  interest.  For  the  act  was  intended  for 
the  benefit  of  the  successor  only  ;  and  no  man  shall  make 
an  advantage  of  his  own  wrong  (/). 

There  is  yet  another  restriction  with  regard  to  college 
leases,  by  statute  18  Eliz.  c.  6 ;  which  directs  that  one-third 
of  the  old  rent  then  paid  should  for  the  future  be  reserved 
in  wheat  or  malt,  reserving  a  quarter  of  wheat  for  each 

(i)  But  according  to  the  construe-  Litt.  45. 

tioa  of  these  statutes,  an  archbishop  (j)  As  to  these  statutes,  see  also 

or  bishop  may  make  a  new  lease  before  39  Ac  40  Geo.  3,  c.  41,  by  which  they 

the  expiration  of  the  first,  without  any  are  explained  and  amended, 

such  limitation,  provided  the  new  lease  (k)  Co.  Litt.  44. 

be  confirmed  by  the  dean  and  chapter.  (/)  Ibid.  45. 
Bac.  Abr.  Leases  (E),  rule  3  ;  Co. 
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\^6s.  8c?.,  or  a  quarter  of  malt  for  every  5s.,  or  that  the 
lessee  should  pay  for  the  same  according  to  the  price  that 
wheat  and  malt  should  be  sold  for  in  the  market  next 
adjoining  to  the  respective  colleges  on  the  market  day 
before  the  rent  became  due.  This  is  said  (Z)  to  have  been 
an  invention  of  Lord  Treasurer  Burleigh  and  Sir  Thomas 
Smith,  then  principal  Secretary  of  State ;  who  observing 
how  greatly  the  value  of  money  had  sunk,  and  the  price 
of  all  provisions  risen,  by  the  quantity  of  bullion  imported 
from  the  new  found  Indies  (which  effects  were  likely  to 
increase  to  a  greater  degree),  devised  this  method  for 
upholding  the  revenues  of  colleges.  Their  foresight  and 
penetration  has  in  this  respect  been  very  apparent,  for 
though  the  rent  so  reserved  in  corn  was  at  first  but  one- 
third  of  the  old  rent,  or  half  of  what  was  still  reserved 
in  money,  yet  now  the  proportion  is]]  reversed,  and  the 
money  arising  from  corn  rents  very  greatly  exceeds  the 
rents  reserved  in  money  (m). 

Such  continued  to  be  the  state  of  the  law  in  this  matter 
from  the  reign  of  Queen  Elizabeth  until  a  recent  period ; 
and  such  it  still  continues,  subject  to  the  following  alter- 
ations. First,  by  6  &  7  Will.  IV.  c.  20  (n),  relative  to 
the  renewal  of  church  leases  (o),  it  is  provided  that  no 
archbishop  or  bishop,  ecclesiastical  corporation  sole  or 
aggregate,  or  other  spiritual  person,  nor  any  master  or 
guardian  of  any  hospital,  shall  grant  any  new  lease  of 
their  lands  or  hereditaments  by  way  of  renewal  of  a  lease 
previously  granted  for  two  or  more  lives,  until  one  or  more 
of  the  persons  for  whose  lives  it  was  granted  shall  die ; 
and  then  only  for  the  surviving  life  or  lives,  and  such  new 
life  or  lives  as  shall  serve  to  make  up  the  number  of  lives 
not  exceeding  three,  for  which  the  first  lease  was  granted ; 

(/)  Strypc'a  Annals  of  Eliz,  as  to  ihe  grant  of  a  new  lease  before 

(m)  IMackstonc  states  the  propor-  that  in  being  is  expired,  or,  as  they  arc 

tion  in  liis  time  as  "  almost  double."  usually  termed,  concurrent  leases,  vido 

(n)  Explained  and  amended  by  6  Uac.  Abr.  Leases  (K),  rule  3  ;  Vivian 

&  7  Will.  4,  C.64.  V.  Blombcrg,  3  Bing.  N.  C.  31 1. 

(rt)  For  the  former  state  of  the  law 
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that  where  such  previous  lease  was  for  forty,  thirty,  or 
twenty-one  years,  the  renewed  lease  shall  not  be  granted 
until  fourteen,  ten  or  seven  years  of  the  first  term  shall 
have  expired  respectively ;  and  that  where  it  was  for  any 
term  of  years  whatever,  no  renewal  thereof  shall  be  granted 
for  any  life  or  lives :  provided,  however,  that  when  it  shall 
be  certified  by  such  parties  as  in  the  act  mentioned,  that 
for  ten  years  last  before  the  act,  it  had  been  the  usual 
practice  (such  practice  having,  in  the  case  of  a  corporatioQ 
sole,  commenced  prior  to  the  time  of  the  j>erson  for  the 
time  being  representing  the  corporation)  to  renew  such 
leases  for  forty,  thirty,  or  twenty-one  years  at  shorter 
periods  than  fourteen,  ten  or  seven  years  respectively,  a 
renewed  lease  may  be  granted  conformably  to  such  usual 
practice ;  and  that  nothing  in  the  act  shall  prevent  grant- 
ing a  renewed  lease  by  way  of  exchange  of  any  life  or 
lives  in  being,  for  which  a  lease  shall  have  been  granted, 
in  case  such  exchange  shall  be  approved  by  such  autho- 
rity as  in  the  act  specified ;  nor  prevent  a  lease  from  being 
granted  with  a  view  to  confirm  any  title  or  otherwise  for 
the  life  or  lives  of  the  same  person  or  persons,  or  the  sur- 
vivors or  survivor  of  them,  or  for  the  same  term  of  years, 
as  the  lease  last  granted. 

Next,  it  is  provided  by  5  &  6  Vict.  c.  27  (an  act  to  en- 
able incumbents  to  demise  the  lands  belonging  to  their 
benefices  on  fiirming  leases),  that  it  shall  be  lawful  for  an 
incumbent,  with  consent  of  the  patron  and  bishop,  by 
deed  to  lease  for  a  term  not  exceeding  fourteen  years  any 
part  of  the  glebe  lands,  or  other  lands,  belonging  to  the 
benefice,  to  take  eflect  in  possession  and  not  in  reversion ; 
provided  that  there  be  a  reservation  quarterly,  of  the  best 
rent  that  can  be  gotten,  that  no  fine  or  foregift  be  taken 
for  the  same,  that  no  lessee  shall  be  made  dispunishable 
for  waste,  and  that  the  lease  shall  contain  such  covenants 
as  to  cultivation,  management,  and  other  particulars,  as 
the  act  particularly  specifies  (p).     It  is  also  provided  that 

(p)  Sect.  1. 
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where  covenants  are  taken  for  a  particularly  expensive 
mode  of  cultivation,  the  term  may  be  extended  to  twenty 
years ;  but  that  before  any  lease  shall  be  granted,  a  com- 
petent surveyor  shall  be  appointed  by  the  bishop,  patron, 
and  incumbent,  who  shall  certify  that  the  lands  and  build- 
ings are  proper  to  be  leased  under  the  provisions  of  the 
act,  and  otherwise  report  upon  the  circumstances  of  the 
case  {q) ;  and  that  no  lease  shall  be  valid  unless  there  be 
reserved  out  of  the  same  the  house  of  residence  and  at 
least  ten  acres  of  the  land  lying  within  five  miles  of  it, 
and  situate  most  conveniently  for  actual  occupation  (r). 

Lastly,  it  is  enacted  by  5  &  6  Vict.  c.  108  (passed  to 
enable  ecclesiastical  persons  to  grant  long  leases  for  build- 
ing, repairs,  or  other  improvements),  that  any  ecclesias- 
tical corporation,  aggregate  or  sole,  (except  any  college  or 
corporation  of  vicars  choral,  priest  vicars,  senior  vicars, 
custos  and  vicars,  or  minor  canons,  and  also,  except  any 
ecclesiastical  hospital  or  the  master  thereof),  may  with 
consent  of  the  Ecclesiastical  Commissioners  for  England 
(to  which,  where  the  lessor  is  incumbent  of  a  benefice,  the 
consent  of  the  patron  also  must  be  added),  demise,  by  deed, 
the  corporate  lands  or  houses  for  any  term  not  exceeding 
ninety-nine  years,  to  take  effect  in  possession  and  not  in 
reversion,  to  any  person  willing  to  improve  or  repair  the 
same ;  but  so  as  there  be  reserved  the  best  yearly  rent,  pay- 
able half  yearly  or  oftener,  and  so  as  the  lease  be  made  with- 
out fine  or  foregift,  and  contain  such  covenants  as  in  the 
act  particularly  specified.  It  is  also  provided  that  on  the 
grant  of  such  leases,  a  small  rent  may  be  reserved  during 
the  six  first  years,  with  an  increased  rent  afterwards  (s) ; 
but  no  such  lease  is  to  comprise  the  usual  house  of  resi- 
dence, its  outbuildings,  or  pleasure  grounds  {t).  The  Act 
also  contains  a  similar  power  of  leasing,  but  for  the  term 
of  sixty  years  only,  with  respect  to  watercourses,  way 
leaves,  railroads,  and  other  like  easements  upon  or  over 

(7)  Sect.  3.  (0  6  &  6  Vict.  c.  108,  s.  2. 

(r)  Sect.  2.  (()  Sect.  9. 
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the  property  belonging  to  such  ecclesiastical  persons  («), 
and  also  with  respect  to  their  mines,  minerals,  or  quar- 
ries (x).  But  it  directs  that  any  increase  in  the  annual 
value  of  benefices  and  preferments  to  be  obtained  by  meaoi 
of  any  leases  thereby  authorized,  or  a  portion  of  such  in- 
crease (as  the  case  may  be),  shall  upon  the  next  vacancy 
thereof  be  paid  over  to  the  ecclesiastical  commissioQers,  to 
be  applied  in  making  additional  provision  for  the  cure  of 
souls,  according  to  the  statutes  in  that  behalf  provided  (^). 
The  act  also  provides  that,  before  any  lease  shall  be 
granted  under  its  authority,  a  competent  surveyor  shall  be 
appointed  by  the  ecclesiastical  commissioners  with  con- 
sent of  the  intended  lessor,  who  shall  make  such  report  or 
certificate  as  to  the  intended  plan  as  shall  be  deemed  ne- 
cessary (z).  Provisions  are  also  contained  as  to  the  tuiv 
render  of  existing  leases  and  under  leases,  for  the  purpose 
of  granting  a  new  lease  under  the  act  (a).  And  it  is 
enacted  that  no  ecclesiastical  person  or  his  representatives 
shall  be  liable  to  the  successor  on  account  of  any  dilapi' 
dations  which  may  occur  in  houses  or  buildings,  while  the 
same  are  held  under  a  lease  granted  by  the  act  for  build- 
ing or  repairing  purposes  (6).  This  act,  however,  is  made 
without  prejudice  to  any  right  that  ecclesiastical  persons 
have  under  the  former  law  to  grant  or  lease,  whether  by 
renewal  or  otherwise,  save  and  except  that  in  every  lease 
hereafter  granted  under  the  former  law,  of  lands  or  houses 
which  shall  have  been  previously  leased  under  this  act, 
there  shall  be  always  reserved  the  best  improved  rent 
(payable  half  yearly  or  oftener)  without  taking  any  fine  or 
foregift  for  the  same  (c). 

In  addition  to  the  restrictions  on  alienation  which  have 
been  mentioned,  the  object  of  which  is  the  protection  of 
the  successor,  ecclesiastical  persons  (having  the  cure  of 

(u)  Sect.  4.  (a)  Sect  16.  17. 

(x)  Sect.  6.  (6)  Sect  19. 

(i/)  Sect  10—15.  (c)  Sects, 

(s)  Sect  18. 
VOL.  III.  L. 
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souls)  (d)  are  restrained  from  charging  their  benefices  so 
as  to  render  them  liable  to  the  payment  of  pension  or  profit 
thereout,  even  in  their  own  time  ;  a  provision  intended  for 
the  protection  of  the  incumbents  themselves.  This  is  by 
force  of  the  13  Eliz.  c.  20,  a  statute  that  was  once  re- 
pealed by  the  43  Geo.  III.  c.  84,  s.  10,  but  which  has  been 
since  revived  by  57  Geo.  III.  c.  99  (e).  Under  this  statute 
of  Elizabeth,  it  has  been  held  that  an  instrument  framed 
as  a  lease,  but  amounting  in  substance  and  design  to  a 
charge,  is  illegal  and  void  (/);  and  that  not  only  a  direct 
charge,  but  an  agreement  to  charge  a  living,  falls  under 
the  same  consideration  (g). 

Having  thus  endeavoured  to  explain  in  some  measure 
the  state  of  the  law  with  respect  to  the  endowments  and 
provisions  of  the  church  properly  so  called  (a  subject  too 
large  and  intricate  to  admit  of  fuller  exposition  within  the 
limits  of  a  work  like  the  present),  we  shall  conclude  with 
some  notice  of  certain  profits  of  little  comparative  impor- 
tance, which,  as  forming  a  part  (however  trivial)  of  the 
revenues  of  the  clergy,  ought  to  be  considered  in  connec- 
tion with  the  subject  of  the  chapter.  We  allude  to  those 
fees  and  dues  which  go  by  the  name  of  surplice  fees  {being 
payable  on  baptisms,  burials,  marriages,  and  the  like),  and 
to  Easter  offerings  and  mortuaries ;  all  which  are  men- 
tioned generally  in  our  books  by  the  name  of  oblations  ; 
and  are  of  great  antiquity.  Indeed,  it  is  said  that  volun- 
tary oblations  (from  which  these  probably  emanated)  once 
formed,  with  the  produce  of  such  lands  as  had  been  volun- 
tarily bestowed,  the  whole  revenue  of  the  church ;  until 
in  the  fourth  century  it  was  enriched  with  tithes  (/<)• 


((/)  Bac.  Ab.  Leases,  F.  (g)  Alchin  v.  Hopkins,  1  Bing.  N. 

(e)  Shaw  t).  Pritchard,  10  B.  &  C.  C.  99.     Et  vide  as    to    this  statute, 

241.     The  57  Geo.  3,  c.  99,  has  been  Saltmarshc  v.  Ilcwctt,   1  Ad.  &  Kl. 

itself  in  turn  repealed  by  1  &  2  Vict.  812,  and  the  cases  there  cited, 
c.  106,  but  without  affecting  the  re-  (/»)    Jac.   Law    Diet.    Oblations; 

vival  of  13  Lliz.  c.  20.  Rennell  v.  Bish.  of  Lincoln,  7  Barn. 

(/)  Shaw  V.  Pritchard,  ubi  sup.  &  Cres.  163. 
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With  respect  to  the  surplice  fees,  it  is  said  that  none  are 
due  to  the  minister  as  of  common  right,  but  that  they 
depend  upon  special  custom  only  (t) ;  while  as  to  Easter 
offerings,  on  the  other  hand,  it  is  laid  down  that  they  are 
due  of  common  right,  and  that  at  2d.  per  head  (unless  it 
has  been  usual  to  pay  more),  to  him  who  exercises  the 
spiritual  function  {k).  However  this  may  be,  the  liabiUfty 
to  pay  oblations  generally  is  recogniaed  by  the  statute 
law.  For  by  2  &  3  Edw.  VI.  c.  13,  all  who,  by  the  laws 
and  customs  of  the  realm,  ought  to  pay  ofl'enDgs,  shall 
yearly  pay  them  to  the  parson  or  vicar  of  the  parish  at  the 
four  most  usual  offering  days, or  otherwise  at  Easter;  and 
by  7  &  8  Will.  III.  c.  6,  and  63  Geo.  HI.  c.  127,  erery 
person  shall  henceforth  pay  all  oflerings,  oblations  and 
obventions  to  the  several  rectors,  vicars,  and  otbeis  to 
whom  they  are  due ;  and  they  are  made  recoverable  befive 
two  justices  of  the  peace,  where  their  amount  does  not  ex- 
ceed 10/.,  or  (where  due  from  Quakers)  50/.(/).    M  r 

in  new  churches  and  chapels  built  under  Uie  Churci.  j 

ing  Acts  (of  which  we  shall  presently  speak  more  at  large), 
the  payment  both  of  fees  and  offerings  to  the  minister  and 
clerk  respectively  is  specially  regulated  and  secured  (w). 

As  to  mortuaries  (on  which  the  learning  is  more  co» 
pious),  they  are  stated  by  Blackstone  to  be  Qa  sort  ol 
ecclesiastical  heriots(7i),  being  a  customar>'(o)  gift  claimed 
by  and  due  to  the  minister  in  very  many  parishes,  on  the 
death  of  his  parishioners.     They  seem  originally  to  have 

(t)  S   Bl.  Com.   90  \  Com.   Dig.  ctaes  where  Um  amoant  does  not  ez< 

Dismes  (B.  1,);  Burdeaax  v.   Lan-  ceed  lOi.  (or  in  the  case  of  Quaker* 

caster,  1  Salk.  332  ;  Andrewes  r.  Caw-  50<.),  and  no  matter  of  title  comes  in 

thorne,  Willes,  536  ;     Liltlewood    v-  question. 

Williams,  6  Tauat.  277;    Gilbert  v  (m>  69  Geo.  3.c  134,  s.  11 ;    1  & 

Buzwrd,  3  Phill.  360.  2  Will.  4,  c.  38.  s.  14. 

(/c)    Com.    Dig.    Dismes  (B.  1);  (n)   As  to  beriols,  vide  sap.  vol.  iL 

Laurence  v.  Jones,  Bunb.  173;  Eger-  p.  48.    It  is  to  be  observed  that  mor> 

ton  V.  Still,  Bunb.  128.  tuaries  are  not  the  same  as  buiial  fees, 

(0  By  the  same  statutes,  and  by  5  Willes,  538  (n.) 

&  6  Geo.  4,  c.  74,  and  Aia  b  Vict.  c.  (o)  None  is  due  of  common  right ; 

36,  this  is    now  the  only  remedy  in  but  by  custom  only.    2  Inst.  491. 

l2 
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[[been,  like  lay  heriots,  only  a  voluntary  bequest  to  the 
church,  being  intended,  (as  Lyndewoode  informs  us,  from 
a  constitution  of  Archbishop  Langhara,)  as  a  kind  of  ex- 
piation and  amends  to  the  clergy,  for  the  personal  tithes 
and  other  ecclesiastical  duties  which  the  laity  in  their  life 
time  might  have  neglected  or  forgotten  to  pay.  For  this 
purpose,  after  {o)  the  lord's  heriot  or  best  good  was  taken 
out,  the  second  best  chattel  was  reserved  to  the  church  as 
a  mortuary  (p).  And  therefore  in  the  laws  of  King 
Canute  {q),  this  mortuary  is  called  soul-scot  (faplj-ceat),  or 
symholum  animce{r). 

It  was  antiently  usual  in  this  kingdom  to  bring  the 
mortuary  to  church,  along  with  the  corpse,  when  it  came  to 
be  buried ;  and  thence  it  is  sometimes  called  a  corse-present, 
a  term  which  bespeaks  it  to  have  been  once  a  voluntary  do- 
nation. However,  in  Bracton's  time,  so  early  as  Henry  III. 
we  find  it  riveted  into  an  established  custom ;  insomuch 
that  the  bequests  of  heriots  and  mortuaries  were  held  to 
be  necessary  ingredients  in  every  testament  of  chattels. 
Imprimis  autem  debet  quilibet  qui  testamentum  fecerit,  do- 
minum  suum  de  meliori  re  quam  habuerit  recognoscere,  et 
postea,  ecclesiam  de  alia  meliori.  But  yet  this  custom  was 
different  in  different  places,  in  quibusdam  locis  habet  ec- 
clesia  melius  animal  de  consuetudine  ;  in  quibusdam  secun- 

(o)  Co.  Litt.  1 85.  "  jewels,  and  other  moveables  (  Panor- 

(^p)  "  Si  decedens  plura  habuerit  ani-  "  mitan.  ad  Decretal.   I.  3,  t.  20,  c. 

malia,  optima  cui  de  jure  fuerit  de-  "32).     So  also  by  a  similar  policy  in 

hitum  rcservato,  ecclesi<e  sux  sine  dolo,  "  France,  every  man  that  died  without 

fraude,seu  contradictione  qualibet,  pro  "  bequeathing  a  part  of  his  estate  to 

recompematione    suhtractationii    deci-  "  the  church,  which  was  called  dying 

marum  personaliiim,  uecnon  et    abla-  "  without  cotij'esiion,  was  formerly  de- 

tionum  ;  lecundum  melius  a7iimalreser-  "  privcd  of  Christian  burial ;  or,  if  he 

vetur,  post  obitum,  pro  salute  animo'  "  died  intestate,  the  relations  of   the 

iutt." — Provinc.  1.  1,  tit.  3.  "deceased,  jointly  wilii   the  bisiiop, 

(7)  C.  13.  "  named  pro|)er  arbitrators   to  deter- 

(r)    "In  pursuance  of    the  same  "  mine  what  he  ought  to  have  given  to 

"  principle,"   sayi   Ulackstone,    "  by  "  the  church,  in  case  he  had  made  a 

"  the  laws  of  Venice,  where  no  per-  "will.     But  the  parliament  in  1409 

"  tonal  titliek  have  been  paid  during  "  redressed  this  grievance. — Sp,  L.  b. 

"  the  life  of  the  parly,  they  arc  paid  at  "  28,  c,  41." 

"  his  doalbi  out  of  his  morchandizo, 
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\^dum,  vel  tertium  melius ;  et  in  quihusdam  nihil.  Et  idea 
consideranda  est  consuetudo  loci  («)..This  custom  still  varies 
in  different  places,  not  only  as  to  the  raortuarj'  to  be  paid, 
but  the  person  to  whom  it  is  payable.  In  Wales,  a  mor- 
tuary or  corse-present  was  due  upon  the  death  of  every 
clergyman  to  the  bishop  of  the  diocese,  till  abolished  upon 
a  recompence  given  to  the  bishop  by  the  statute  12  Ann. 
St.  2,  c.  6.  And  in  the  archdeaconry  of  Chester,  a  custom 
also  prevailed  that  the  bishop,  who  was  also  archdeacon, 
should  have  at  the  death  of  every  clergyman  dying  therein 
his  best  horse  or  mare,  bridle,  saddle,  and  spurs,  his  best 
gown  or  cloak,  hat,  upper  garment  under  his  gown,  and 
tippet,  and  also  his  best  signet  or  ring  (/).  But  by  statute 
28  Geo.  II.  c.  6,  this  mortuary  is  directed  to  cease,  and  the 
act  settled  upon  the  bishop  an  equivalent  in  its  room.]] 

[[The  variety  of  customs  with  regard  to  mortuaries,  giving 
frequently  a  handle  to  exactions  on  the  one  side,  and  frauds 
or  expensive  litigations  on  the  other,  it  was  thought  proper 
by  statute  21  Hen.  VIII.  c.  6,  to  reduce  them  to  some 
kind  of  certainty.  For  this  purpose  it  is  enacted,  that  all 
mortuaries  or  corse-presents  to  parsons  of  any  parish  shall 
be  taken  in  the  following  manner ;  unless  where  by  cus- 
tom less  or  none  at  all  is  due,  viz.  for  every  person  who 
does  not  leave  goods  to  the  value  of  ten  marks,  nothing ; 
for  every  person  who  leaves  goods  to  the  value  of  ten 
marks  and  under  thirty  pounds,  3*.  4d. ;  if  above  thirty 
pounds  and  under  forty  pounds,  6*.  Sd. ;  if  above  forty 
pounds,  of  what  value  soever  they  may  be,  10*.,  and  no 
more.  And  no  mortuary  shall,  throughout  the  kingdom, 
be  paid  for  the  death  of  any  feme  covert,  nor  for  any  child, 
nor  for  any  one  of  full  age  that  is  not  a  housekeeper,  nor 
for  any  wayfaring  man ;  but  such  wayfaring  man's  mor- 
tuary shall  be  paid  in  the  parish  to  which  he  belongs. 
And  upon  this  statute  stands  the  law  of  mortuaries  to  this 
day-H 

(s)  Bract.  1.  2,  c.  26  ;  Flet.  1.  2,  c.  (t)  Hinde  v.  Bish.  of  Chester,  Cro. 

57.  Car.  237. 
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CHAPTER  IV. 

OF    EXTENSIONS    OF    THE    ORIGINAL    CHURCH    ESTA- 
BLISHMENT  AND  HEREIN  OF  CHAPELS OF   NEW 

CHURCHES   AND  CHAPELS — AND    NEW    ECCLESIAS- 
TICAL DISTRICTS  AND  PARISHES. 


The  constitution  of  the  church  of  England,  in  what  regards 
its  regular  and  proper  establishment  of  prelates,  ministers, 
churches,  and  endowments,  as  above  explained,  is,  for  the 
most  part,  as  antient  as  the  common  law  itself.  But  since 
the  original  foundations  of  that  establishment  were  laid, 
and  particularly  in  our  own  times,  various  alterations  have 
been  introduced,  tending  greatly  to  improve  and  enlarge 
the  venerable  edifice — and  we  shall  endeavour  to  give 
some  account  of  these  in  the  course  of  the  following 
chapter. 

The  spiritual  ministrations  of  the  church  are  mainly  in- 
trusted (as  may  be  inferred  from  the  preceding  statements) 
to  the  parochial  clergy  —  in  other  words,  the  rectors, 
vicars,  and  perpetual  curates  of  the  different  parishes  of 
which  the  realm  is  composed,  with  the  temporary  curates 
whom  they  may  think  fit  to  employ  for  their  assistance. 
Each  parish  contains  a  church,  with  a  permanent  incum- 
bent of  one  of  the  three  descriptions  above  enumerated, 
the  parochial  division  of  the  kingdom  being  indeed  itself 
referential  to  the  establishment  of  churclies  therein  ;  every 
district  in  which  a  church  has  happened  to  be  erected  and 
endowed,  having  received  from  remote  times  the  denomi- 
nation of  a  parish  (a).    These  parishes  when  first  founded 

(a)  Paroehia  eit  looui  in  quo  dtgit      case,  5  Rep.  67  a.     As  to  ihe  forma- 
popului  aliet^jui  eeelttitt.     Jeffrey's      tioD  of  pnrishes  and  parish  churches, 
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were  presumably  in  general  of  a  size  and  population  pro- 
portioned to  the  establishment  of  the  single  church  and 
minister  thus  respectively  provided  for  them ;  and  the 
number  of  them  has  from  a  very  early  period  been  such 
as  to  comprehend  almost  the  entire  realm — there  being 
comparatively  but  very  few  and  scanty  portions  of  terri- 
tory which  have  remained  extra-parochial. 

To  the  uniformity  of  this  system,  the  only  exception 
was,  that  in  certain  parishes  chapels  were  founded,  in 
which  divine  service,  and  (in  some  instances)  the  rites  of 
sacrament  and  sepulture,  might  be  lawfully  celebrated, 
in  the  same  manner  as  in  the  parochial  churches  them- 
selves. These  chapels  were  of  various  descriptions.  Some 
were  private,  being  erected  for  the  use  only  of  par- 
ticular persons  of  rank,  to  whom  this  privilege  was  con- 
ceded by  the  proper  authorities — while  others  were  public, 
and  designed  for  the  benefit  of  particular  districts  lying 
within  tlie  parochial  ambit  (i).  These  last  were  in  general 
founded  at  some  period  later  than  the  church  itself, 
and  were  designed  for  the  accommodation  of  such  of 
the  parishioners  as  in  course  of  time  had  begun  to  fix 
their  residence  at  a  distance  from  its  site ;  and  chapels 
so  circumstanced  were  described  as  chapels  of  ease,  be- 
cause built  in  aid  of  the  original  church  (c).  But  there 
were  others  which  seem  to  have  been  coeval  with,  and 
independent  of  the  church,  and  to  have  been  designed  for 
the  benefit  of  some  particular  districts  never  included 
within  its  pale,  though  locally  embraced  by  the  parochial 
division  (d).  With  respect  to  the  chapels  of  ease  (also 
called  chapels  belonging  to  the  mother  church  (e))  they 
were  either  parochial,  in  which  both  divine  worship  and 
the  rites  of  sacrament  and  sepulture  were  performed — or 
mere  chapels  of  ease,  and  designed   for  divine  worship 

vide  sup.  vol.  i.  p.  108;  Seld.  Ilist.  (c)  Wats.  C.  L.  645;  Farnworth 

Tithes,  ch.  ix.  1  —  4;  Hallam,  Mid.  t>.  Bishop  of  Chester,  ubi  sup. 

Ag.  vol.  ii.  p.  205.  ((i)  Craven  v.  Sanderson,  7  Ad.  & 

(6)  Godolph.  Ab.  145 ;  Farnworth  El,  880. 

V.  Bishop  of  Chester,  4  B.  &  C.  668.  («)  WaU.  C.  L.  ubi  sup. 
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only.  But  as  to  chapels  of  ease  of  either  description 
these  doctrines  equally  prevailed  and  are  still  law — that 
of  common  right  the  nomination  to  them  is  in  the  in- 
cumbent, and  cannot  be  taken  from  him  except  by  agree- 
ment between  himself,  the  patron  and  the  ordinary  (/) ; 
and  that  their  establishment  in  any  parish  does  not  of 
itself  deprive  the  inhabitants  accommodated  therein  of  the 
right  of  resorting  to  the  church  ;  nor,  on  the  other  hand,  ■ 
exempt  them  from  liability  to  its  repairs  or  any  other  pa- 
rochial burthen  {g). 

To  the  number  of  chapels  thus  created  in  antient  times, 
considerable  additions  were  afterwards  made  at  compara- 
tively modern  periods— many  new  chapels  of  ease  (par- 
ticularly in  towns)  having  latterly  been  built  and  endowed, 
to  meet  the  demands  of  a  population  beginning  to  over- 
flow; and  among  these  may  be  particularly  noticed  a 
species  of  recent  introduction  (A),  called  proprietary  chapels, 
so  called  because  they  are  the  property  of  private  per- 
sons, who  have  purchased  or  erected  them  with  a  view  to 
profit  or  otherwise. 

But  these  casual  additions  to  our  regular  establishment, 
though  numerous,  were  not  found  adequate  to  the  grow- 
ing exigency  of  the  case;  and  in  1818  the  legislature 
began  to  apply  itself  systematically  to  the  great  object  of 
extending  the  accommodation  afforded  by  the  national 
church,  so  as  to  make  it  more  commensurate  with  the 
wants  of  the  people.  In  that  year,  and  during  the  in- 
terval which  has  since  elapsed,  a  variety  of  statutes  have 
been  passed  for  this  purpose,  which  are  known  by  the 
denomination  of  the  Acts  for  Church-building. 

(/)  Farnworlli  «.  Bishop  of  Ches-  free   chapels,  so  called  because   not 

ter,  ubi  sup, ;  and  see  Dixon  v.  Ker-  liable  to  the  visitation  of  the  ordinary, 

■haw,  Amb.  528  ;  Duke  of  Portland  as  churciies  and  chnpcls  generally  are. 

V.  Bioghatn.  1  Ilagg.  168.  These  free  chapels  are  .ilways  of  royal 

(g)  Ball   V.    Cross,    1    Salk.   165;  foundation,    or   founded   at    least    by 

■ee  Dent  v.    Hob,   1    You.   &  C.   1.  private   persons  to  whom   the  crown 

In  chapoli  another  distinction  exists,  thought    fit    to    grant    the    privilege, 

with   which   it  did   not  scorn   neces-  Wats.  C.  L.  645;  1  Hum,  E.  L.  298. 

•ary  to  incumber  the  text.    Some  are  (/<)  Muysoy  v.  Milcoat,  2  Ilagg.  30. 
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By  these  acts  (£)  the  crown  was  empowered  to  appoint 
a  body  of  commissioners,  who  constitute  a  body  corporate, 
under  the  name  of  "  Her  Majesty's  Comnussioners  for 
Building  New  Churches,"  and  whose  office,  though  Hmited 
originally  to  a  period  of  ten  years,  has  been  since  pro- 
longed (ft).  They  are  directed  to  examine  into  the  state  of 
parishes  and  extra-parochial  places  in  England  and  Wales, 
and  to  ascertain  where  the  accommodation  of  additional 
churches  or  chapels  is  wanted  ;  and  are  empowered,  out  of 
funds  placed  at  their  disposal  by  parliament,  to  cause  such 
churches  or  chapels  as  they  think  requisite  to  be  built,  or 
to  assist  the  parishioners,  or  any  persons  subscribing  for 
the  purpose,  with  grants  or  loans  of  money  (/).  They 
have  also  the  power,  by  consent  of  the  bishop  and  patron, 
to  recommend  the  division  of  one  parish  into  several,  so 
far  as  ecclesiastical  purposes  are  concerned,  or  to  recom- 
mend, by  consent  of  the  bishop,  the  division  of  any  parish 
into  separate  ecclesiastical  districts,  called  district  paruheSy 
for  all  purposes  of  worship  (w),  and  for  the  celebration  of 
marriages,  christenings,  churchings,  and  burials.  And 
such  recommendations  when  made,  are  to  be  carried  into 
effect  by  order  in  council.  They  may  also,  by  consent 
of  the  bishop,  unite  parts  of  contiguous  parishes  and  extra- 
parochial  places  into  consolidated  chapelries  (») ;  or  assign 
a  particular  district  to  any  church  or  chapel  already  exist- 
ing ;  and  by  consent  of  the  ordinary,  patron,  incumbent, 
and  lay  impropriator  (if  any),  may  convert  vicarages  into 
rectories.     In  connection  with  all  these  purposes,  the  acts 

(0  58  Geo.  3,  c.  45  ;  59   Geo.  3,  tioue  for  ten  years  from  20  July,  1838, 

c.  134  ;  3  Geo.  4,  c-  72  ;  5  Geo.  4,  and  thence  to  the  end  of  the  next  ses- 

c.  103 ;  7  &  8  Geo.  4,  c.  72 ;  1  &  2  sion  of  parliament,  unless  sooner  i«- 

Wjll.  4,  c.  38  ;  2  &  3  Will.  4,  c.  61  ;  voked. 

7  Will.  4  &   1  Vict.  c.  75;  1  &  2  (/)  58  Geo.  3,  c.  45,  s».  9,  13,  14, 

Vict.  c.  107  ;  3  &  4  Vict.  c.  60.     Et  &c. 

vide  1   &  2  Vict  c.  106,  s.  25,  80,  (■•)  Ibid.  ss.  16,  20,  24 ;  1  &  2 

aud  2  &  3  Vict.  c.  49.  Vict.  c.  107,  s.  12. 

(fc)  58  Geo.  3,  c.  45 ;  7  &  8  Geo.  («)  59  Geo.  3,  c.  134,  s.  6 ;  2  &  3 

4,  c.  72  ;  7  Will.  4  &  1  Vict.  c.  75.  Will.  4,  c.  61. 
By  the  last  of  these  acts  it  is  to  con- 
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contain  a  great  variety  of  provisions  too  numerous  and 
complex  for  particular  notice  in  this  place,  and  of  which 
we  can  only  say,  in  general,  that  they  relate  to  the  extent 
and  manner  in  which  parishes  can  be  compelled  to  con- 
tribute to  the  new  accommodations  so  provided;  the  patron- 
age of  the  new  churches  and  chapels ;  the  pews,  free 
sittings,  and  repairs  thereof;  the  constitution  and  boun- 
daries of  the  new  districts ;  the  establishment  of  ministers, 
churchwardens,  and  special  vestries  therein ;  and  many 
other  particulars. 

The  acts  also  give  power  to  the  churchwardens  of  any 
parish,  with  consent  of  the  vestry,  and  also  of  the  ordinary, 
patron,  incumbent  and  lay  impropriator  (if  any),  to  take 
down  the  existing  church  and  rebuild  it  on  the  same  or 
another  site — and  to  make  rates  on  the  parish  to  defray 
the  expenses  incurred — but  only  on  condition  that  no  dis- 
sent be  expressed  by  as  much  as  one-third  in  value  of  the 
landed  proprietors,  qualified  as  in  the  acts  mentioned  (o). 

There  are  also  provisions  empowering  the  bishop  of  any 
diocese  to  grant  his  consent  for  the  building  or  purchasing 
of  a  church  or  chapel  for  any  parish  or  extra-parochial 
place  in  his  diocese,  upon  the  application  of  twelve  sub- 
stantial householders  there,  certifying  that  they  are  desir- 
ous of  raising  by  subscription  the  sum  required,  and  that 
there  is  not  at  present  accommodation  for  more  than  one 
fourth  of  the  inhabitants  (p) ;  or  upon  the  application  of 
any  person  or  persons  belonging  to  the  Church  of  Eng- 
land who  may  be  willing  to  subscribe  half  the  money 
required,  jointly  with  the  parishioners  of  the  place  who 
may  be  willing  to  raise  the  remainder  by  rates  (</).  It  is 
besides  enacted,  that,  in  any  parish  or  extra-parochial 
place,  so  circumstanced  with  respect  to  church  accommo- 
dation as  in  tlie  acts  particularly  described,  any  person  or 
persons  belonging  to  the  Church  of  England  may,  by 
permission  of  the  bishop  of  the  diocese,  and  upon  making 

(o)  69  Geo.  3,  c.  134,  g.  40.  (7)  Ibid.  s.  0. 

ip)  6  Geo.  4,  c.  103,1.6. 
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such  endowment  as  therein  also  mentioned,  and  setting 
apart  a  certain  proportion  of  the  sittings  as  free,  be  at  liberty 
to  build  or  purchase  a  church  or  chapel  for  such  parish  or 
place,  and  obtain  for  himself,  his  heirs,  or  assigns,  the  right 
of  nominating  a  minister  to  the  6ame(r).  And  in  all 
cases  whatever  the  like  permission  to  build  or  purchase, 
and  the  like  right  of  patronage,  may  be  obtained  by  any 
person  or  persons,  upon  obtaining  the  sanction  of  the 
church  commissioners,  and  their  approbation  of  the  en- 
dowment proposed,  as  well  as  the  consent  of  the  bishop  («). 
But  previously  to  any  application  for  leave  to  build, 
purchase,  or  endow  a  church,  whether  made  to  the  com- 
missioners and  bishop,  or  to  the  bishop  alone,  (as  the 
case  may  be,)  notice  of  the  intention  to  do  so  must  be 
served  by  the  proposed  founder,  upon  the  patron  and  in- 
cumbent ;  and  the  patron,  if  he  thinks  fit  to  enter  upon  the 
same  undertaking,  and  to  fulfil  the  same  conditions,  shall  be 
entitled  to  a  preference  (t).  A  preference  also  is  given  in 
certain  cases  to  persons  who  propose  to  enlarge  an  existing 
church,  over  those  who  propose  to  build  a  new  one  (u).  The 
acts  moreover  contain  a  provision  with  respect  to  chapels 
of  ease  in  parishes  of  large  extent,  situate  at  a  consider- 
able distance  from  the  parish  church,  and  having  chapelries 
or  districts  annexed  thereto,  that  any  person  may  by  per- 
mission of  the  bishop,  and  by  consent  of  the  patron  and 
incumbent,  endow  the  same  with  a  competent  provision 
for  the  minister,  and  any  such  chapel  shall  thenceforth  be 
separated  from  the  parish  church,  and  become  a  distinct 
parish  for  spiritual  purposes ;  and  regulation  is  made  by 
the  acts  as  to  the  future  right  of  nominating  a  minister 
to  the  same  (x).     The  church  commissioners  may  also, 

(r)  1  &  2  Will.  4,  c.  38.  s.  2 ;  1  c.  49.  s.  12  ;  3  &  4  Vict  c.  60,  as. 

&  2  Vict.  c.  107.  ss.  1—6.  1 1  ;  2  Sc  2.  9. 

3  V^ict.  c.  49,  s.  12 ;  3  &  4  Vict.  c.  (t)  1  &  2  Will.  4,  c.  38,  s.  7. 

60.  s.  2  ;  3  &  4  Vict.c.  60,  ss.  2,  12,  (u)  Ibid.  s.  tt. 

15,  16,  &c.  (x)  Ibid.  8.  23j  1  &  2  Vict  c. 

(i)  1  &  2  Will.  4.  c.  38,  s.  5 ;  1  &  2  107,  s.  7. 
Vict  c.  107,  ss.  4,  5, 1 1 ;  2  &  3  Vict 
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with  consent  of  the  bishop  and  patron,  and  the  vestry  of 
any  parish,  order  that  any  church  or  chapel  therein  shall 
become  the  parish  church  in  lieu  of  the  former  parish 
church;  and  such  former  parish  church  shall  from  thence- 
forth be  deemed  to  be  a  district  church,  or  a  chapel  with  or 
without  a  district,  as  the  commissioners  shall  direct.  But 
no  such  alteration  can  take  place  in  the  time  of  an  exist- 
ing incumbent,  without  also  procuring  his  consent  as  well 
as  that  of  the  other  authorities  {y). 

During  this  course  of  legislation  upon  the  subject  of 
church-building,  the  zeal  of  the  nation  was  also  gradually 
awakened  for  the  improvement  of  our  ecclesiastical  esta- 
blishment in  other  particulars — and  in  the  year  1835  gave 
birth  to  a  measure  of  high  importance.  This  was  the 
issuing  of  certain  royal  commissions,  directed  to  consider 
the  state  of  the  several  dioceses  of  England  and  Wales, 
with  reference  to  the  amount  of  their  revenues  and  the 
more  equal  distribution  of  episcopal  duties,  and  also  to 
consider  the  state  of  the  cathedral  and  collegiate  churches 
in  England  and  Wales,  with  a  view  to  the  suggestion  of 
such  measures  as  may  render  them  most  conducive  to  the 
efficiency  of  the  established  church — and  farther,  to  devise 
the  best  mode  of  providing  for  the  cure  of  souls,  with 
special  reference  to  the  residence  of  the  clergy  in  their 
respective  benefices. 

The  persons  appointed  under  these  commissions  having 
proceeded  to  the  execution  of  their  duties,  presented  several 
reports,  containing  a  variety  of  recommendations  for  im- 
provement of  our  ecclesiastical  system  ;  and  these  were 
followed  by  an  act  of  parliament,  6  &  7  Will.  IV.  c.  77  (z), 

(y)  1  &  2  Vict.  c.  107,  8.  16;  2  with   regard  thereto,   and  to   protect 

&  3  Vict.  c.  49,  s.  9.  them  from  lapse,  and  also  to  protect 

(t)  'I'his  act  was  preceded  by  5  &  their  revenui'8  in  the  interim.     These 

6  Will.  4,  c.  30,  and  6  &  7  Will.  4,  were  repealed  by  3  &  4  Vict.  c.  113, 

c.  67,  the   object  of  which   was  to  s.  60,  except  as  regards  the  dioceses  of 

•uipend   the  ap|H)intmcnt  to  certain  St.  Asaph  and   Danger.     And  as  to 

dignitiet,  &c.  in  order  to  carry  out  the  these  sec  5  &  6  Vict,  c.  1 12,  aud  G  6c 

racommendalioasof  the  commissioDcrs  7  Vict.  c.  77. 
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erecting  certain  prelates  and  laymen  of  distinction  (whose 
number  has  been  since  enlarged  (a) )  into  a  body  corpo- 
rate, by  the  style  of  "  The  Ecclesiastical  Commissioners 
for  England;"  and  empowering  them  to  lay  before  the 
sovereign  in  council,  such  schemes  as  might  be  best 
adapted  to  carry  the  aforesaid  recommendations  into  effect. 
And  it  was  enacted,  that  when  any  such  scheme  should 
be  ratified  by  an  order  in  council,  duly  registered  in  the 
registry  of  the  diocese,  and  gazetted,  it  should  have  the 
same  effect  as  if  it  had  formed  part  of  that  act. 

In  pursuance  of  this  provision  certain  schemes  were  ac- 
cordingly prepared,  and  embodied  in  orders  in  council  (i), 
which  have  accordingly  acquired  the  force  of  parliamen- 
tary law  ;  and  by  which,  among  other  matters  of  less  im- 
portance, many  alterations  are  made  in  the  arrangement 
of  dioceses,  including  the  erection  of  the  new  see  of 
Ripon — and  in  order  to  augment  the  income  of  the  smaller 
bislioprics,  contribution  is  required  to  be  made  from  time 
to  time  from  the  revenues  of  the  larger,  without  prejudice, 
however,  to  the  rights  of  any  then  existing  prelates. 

Independently  of  these  measures  of  improvement,  some 
important  enactments,  for  rendering  our  church  establish- 
ment more  efficient,  were  inserted  in  the  statute  1  &  2  Vict, 
c.  106,  to  which  we  have  before  had  occasion  to  refer  for 
other  purposes  (c).  By  that  act  (after  repealing  certain 
statutes  (d)  made  in  reference  to  the  same  subject)  it  is 
provided  (e),  that  on  the  representation  of  the  bishop  of 
any  diocese  (or  the  bishops  of  two  dioceses,  as  the  case 
may  be),  that  two  or  more  benefices  circumstanced  as 
therein  described,  and  being  under  a  certain  aggregate 
value,  may,  with  advantage  to  the  interests  of  religion,  be 
united  into  one,  the  archbishop  shall  inquire  into  the  cir- 
cumstances, and  if  he  approve  the  union,  shall,  with  con- 

(a)  3  &  4  Vict  c.  1 13.  s.  78.  (c)  Vide  supra,  p.  84. 

(6)  These  orders  in  council  were,  (d)  37   Hen.   8,  c.  21  ;  and  17 

up  to  24ih  August,  1838,  twenty-three  Car.  2,  c.  3. 

in  number.     Rogers,  Ec.  L.  368.  («)  Sect.  16. 
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sent  of  the  patron  (or  patrons),  and  provided  no  cause, 
after  public  notice,  be  shown  to  the  contrary,  certify  such 
inquiry,  and  consent  to  her  majesty  in  council ;  and  there- 
upon her  majesty  in  council  may  make  an  order  for  uniting 
such  benefices,  for  ecclesiastical  purposes,  into  one,  and 
regulate  the  course  and  succession  in  which  the  patrons 
(if  more  than  one)  shall  present  (/).  On  the  other  hand, 
where  from  the  increase  of  population,  or  other  circum- 
stances, a  representation  is  made  by  a  bishop  or  two 
bishops  (as  the  case  may  be),  that  two  or  more  benefices 
which  have  been  united  into  one  may,  with  advantage  to 
the  interests  of  religion,  be  separated,  her  majesty  in 
council  is  by  the  same  act  {g)  empowered,  after  the  same 
course  of  proceedings  as  above  described  shall  have  been 
observed  on  the  part  of  the  archbishop,  (and  even  without 
consent  of  the  patron  or  patrons  unless  the  union  had 
lasted  for  more  than  sixty  years  prior  to  the  act,)  to  issue 
an  order  for  separating  one  or  more  of  such  benefices  from 
the  union,  and  for  declaring  the  rights  of  patronage  of 
the  several  patrons  (if  more  than  one)  whose  interests  are 
affected.  The  same  act  farther  provides  (A),  that  whereas 
in  some  instances  tithings,  hamlets,  chapelries,  and  other 
places  and  districts  may  be  separated  from  the  parishes 
and  mother  churches  to  which  they  belong,  with  great 
advantage,  and  places  altogether  extra  parochial  may  with 
advantage  be  annexed  to  parishes  or  districts  to  which 
they  are  contiguous,  or  be  constituted  separate  parishes 
for  ecclesiastical  purposes ;  such  several  changes  may  in 
like  manner  respectively  be  made  by  order  in  council  on 
the  previous  representation  of  the  bishop  of  the  diocese, 
if  approved  by  the  archbishop,  and  if  the  latter  certify 
his  approbation  to  her  majesty  in  council.  Tliis  enact- 
ment, however,  is  subject  to  a  proviso  that  where  the 

(/)  See  alto  4  &6  Vict,  c.39,  s.23,  beneficei. 
allowing  exchanges  of  advowsons  by  {g)  Sect.  21. 

content  of  the  ccclciiaslical  cointnis-  {h)  Sect.  26.     Lt  Vide  2  6c  3  Vict, 

■ioners,  with  a  view  to  the  union  of  c.  49,  m.  6,  7,  8. 
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existing  incumbent  of  the  benefice  to  be  affected  by  such 
change  shall  refuse  his  consent,  the  order  in  council  shall 
not  corae  into  operation  until  the  next  avoidance  of  such 
benefice. 

This  act  was  followed  by  the  2  &  3  Vict.  c.  30,  which 
recites  that  there  are  several  benefices  in  every  of  which 
more  than  one  spiritual  person  is  admitted  to  the  cure  of 
souls,  and  makes  provision  in  such  cases  for  an  apportion- 
ment, by  the  bishop  of  the  diocese,  of  the  spiritual  duties, 
if  no  satisfactory  cause  is  shown  why  such  apportionment 
should  not  be  made.  And  also  by  the  2  &,  3  Vict.  c.  49, 
which  provides  (among  other  things)  that  any  church  or 
chapel  augmented  or  to  be  augmented  by  the  governors  of 
Queen  Anne's  bounty  (i),  and  to  which  any  district  cha- 
pelry  has  been  or  may  be  assigned  under  the  provisions  of 
the  Church  Building  Acts,  shall,  after  such  augmentation 
and  assignment,  be  a  perpetual  curacy  and  benefice,  and 
the  minister  thereof  a  perpetual  curate,  with  the  exclusive 
cure  of  souls  therein  (A).  And  farther,  that  when  by  any 
order  of  her  Majesty  in  council  a  separate  parish  for  eccle- 
siastical purposes  is  constituted,  the  same  shall,  on  regis- 
tration thereof,  and  with  consent  in  writing  of  the  incum- 
bent, become  in  like  manner  a  perpetual  curacy  and 
benefice,  with  exclusive  cure  of  souls,  independent  of  the 
incumbent ;  and  that  if  the  consent  of  the  incumbent  is 
refused,  shall  become  so  on  the  next  avoidance  of  the 
benefice  (/).  And  moreover,  that  where  any  church  or 
chapel  has  been  built  or  purchased,  and  endowed,  and 
the  patronage  thereof  granted  under  the  Church  Building 
Acts,  and  where  a  particular  district  has  been  assigned 
thereto,  the  minister  or  perpetual  curate  thereof  shall  have 
exclusive  cure  of  souls,  and  be  independent  of  the  incum- 
bent of  the  parish  church  (w). 

(i)  As   to  Queen  Anne's  bounty,  permanent  cures  and  benefices,  &c. 

»ide  supra,  vol.  ii.  p.  550;  and  see  (k)  Sect.  2. 

1  Geo.  1,  c.  10,  which  provides  that  (/)  Sect.  8. 

all  churches  or  chapels  augmented  by  (m)  Sect.  10. 
the  governors  of  that  bounty  shall  be 
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Some  additional  recommendations  of  the  commissioners 
appointed  in  1835  were  afterwards  carried  into  effect  by 
the  statutes  3  &  4  Vict.  c.  1 13,  and  4  &  5  Vict.  c.  39  (n). 
These  principally  relate  to  cathedral  and  collegiate  churches, 
and,  among  a  great  variety  of  other  arrangements  relative 
to  these  subjects,  provide  for  the  suspension  of  a  large 
number  of  canonries  (subject,  in  certain  events,  to  a  power 
of  revival,  upon  condition  of  their  being  newlyendowed(o)), 
and  for  the  suppression  of  all  sinecure  rectories  (p),  except 
those  in  the  patronage  of  private  persons  {q),  and  of  certain 
deaneries  (r),  and  for  the  vesting  of  the  estates  and  profits 
of  all  such  preferments,  together  with  the  endowments  of 
non-residentiary  prebends,  and  some  other  dignities  and 
offices,  in  the  Ecclesiastical  Commissioners  (s) ;  and  for 
the  consolidation  of  all  the  property  so  vested,  with  the 
accruing  interest,  into  a  common  fund,  to  be  applied  (in 
general,  and  under  such  authority  as  in  the  acts  provided) 
to  make  additional  provision  for  the  cure  of  souls,  in 
parishes  where  such  assistance  shall  be  most  required  {t). 

The  latest,  however,  and  the  most  decisive  advance  that 
has  been  made  towards  the  great  object  of  putting  the 
church  into  a  state  of  full  efficiency,  is  to  be  found  in  the 
enactments  of  the  6  &  7  Vict.  c.  37  («).  This  statute, 
(which  applies  to  England  and  Wales,  the  Isle  of  Man, 
Guernsey,  Jersey,  Alderney,Sark  and  the  Scilly  Islands (y),) 
after  reciting  that  it  is  expedient  to  make  better  provision 
for  the  spiritual  cure  of  populous  parishes,  and  to  render  the 
estates  and  revenues  vested  in  the  Ecclesiastical  Commis- 
sioners for  England,  and  the  funds  at  the  disposal  of  the 

(«)  See  also  6  &  7  Vict.  c.  77,  in-  ("r)  3  &  4  Vict.  c.  113,  ss.  21,  51  j 

tituled  "An   Act  for  regulating  the  4  &  5  Vict.  c.  39,  s.  6. 
Cathedral  Churches  of  Wales."  (i)  3  &  4  Vict.  c.  113,  ss.  49,  81 ; 

(o)  3  &  4  Vict,  c,  1 13,  8.  20.  4  &  6  Vict.  c.  39,  ss.  6,  7. 

(p)  Ibid.  ss.  48,  64  ;  4  &  6  Vict.  0)  3  &  4  Vict.  c.  113,  s.  67. 

c.  39,  s.  17  ;  and  vide  sup.  p.  76.  (u)  Amended  by  7   &  8  Vict.  c. 

(ly)  As  to  these  also  provision  is  94. 
made  for  suppressing  them,  with  the  (v)  Sect.  26. 

coocurrcoco  of  the  patrons. 
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governors  of  Queen  Anne's  bounty,  applicable  imme- 
diately to  such  purpose,  enables  the  former  to  borrow  from 
the  latter,  the  capital  sum  of  600,000/.  three  per  cent. 
reduced  bank  annuities ;  which  capital  may  be  afterwards 
increased  by  similar  loans,  if  required.  And  all  monies 
accruing  to  the  said  commissioners  by  reason  of  the  sus- 
pension of  canonries  under  the  Cathedral  Acts  of  3  &  4 
Vict,  and  4  &  5  Vict,  above  referred  to,  together  with  all 
the  lands  and  hereditaments  thereby  vested  in  them,  are 
charged  by  way  of  security  for  the  repayment  of  such 
loans  (x).  The  statute  in  question  then  proceeds  farther  to 
recite,  that  there  are  divers  parishes,  chapelries,  and  dis- 
tricts of  great  extent,  and  containing  a  large  population, 
wherein  the  provision  for  worship  and  pastoral  super- 
intendence is  insufficient ;  and  enacts,  that  if  at  any  time 
it  shall  be  made  to  appear  to  the  Ecclesiastical  Commis- 
sioners, that  it  would  promote  the  interests  of  religion  that 
any  part  of  such  parishes,  chapelries,  or  districts,  or  any 
extra-parochial  places,  should  be  constituted  a  separate 
district  for  ecclesiastical  purposes,  (the  same  not  containing 
any  consecrated  church  or  chapel  in  use  for  divine  wor- 
ship,) it  shall  be  lawful  by  the  authority  in  the  Cathedral 
Acts  provided,  (that  is  to  say,  i  scheme  prepared  by  the 
Ecclesiastical  Commissioners,  and  an  order  issued  by  her 
majesty  in  council,  ratifying  such  scheme,)  and  with  con- 
sent of  the  bishop  of  the  diocese  under  his  hand  and 
seal,  to  set  out  such  district  accordingly  by  metes  and 
bounds,  and  to  fix  and  declare  its  name(y).  The  scheme, 
however,  is  to  be  first  laid  before  the  incumbent  and  pa- 
tron, so  as  to  give  them  an  opportunity  of  making  such 
remarks  or  objections  as  may  occur  (r). 

Upon  the  district  being  thus  constituted,  a  minister  is 
to  be  nominated  thereto,  with  an  income  of  not  less  than 
100/.  per  annum  (a);   and  the  right  of  nomination  of  such 

(x)  Sect.  4.  (s)  Ibid, 

(y)  Sect.  9.  (a)  Ibid. 

VOL.  III.  M. 
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minister  may  be  granted  to  any  ecclesiastical  corporation, 
or  any  of  the  universities  of  Cambridge,  Oxford,  or  Dur- 
ham, or  any  of  their  colleges,  or  to  any  private  person, 
or  their  nominees,  upon  condition  of  their  contributing  to 
the  permanent  endowment  of  such  minister,  or  towards 
providing  a  church  or  chapel  for  the  district,  in  such  pro- 
portion and  manner  as  shall  be  approved  by  the  like  au- 
thority (h) ;   but  until  the  patronage  shall  be  so  granted, 
it  shall  belong  to  her  majesty  and  the  bishop  of  the  dio- 
cese alternately  (c).     The  funds  placed  by  this  act,  and 
the  Cathedral  Acts,  in  the  hands  of  the  Ecclesiastical  Com- 
missioners, are  also  to  be  made  available  for  the  purpose 
of  endowing  or  augmenting  the  income  of  the  ministers 
of  the  new  districts  to  such  an  amount,  and  in  such  pro- 
portion and  manner,  as   the  same   authority  may  deem 
expedient  (c?).     And  the  commissioners  for  building  new 
churches  are  also  authorized  to  apply  their  funds  to  the 
erection  of  any  new  church  or  chapel  under  this  act  (e) ; 
and  in  order  farther  to  facilitate  its  objects,  the  Ecclesi- 
astical Commissioners  and  the  new  ministers  to  be  ap- 
pointed under  the  same,  may,  notwithstanding  the  Statute 
of  Mortmain,  take  any  grants  of  real  or  personal  property 
without  licence  from  the  crown  (/). 

At  any  time  after  the  constitution  of  such  district,  and 
while  it  is  still  unprovided  with  a  church,  the  bishop  is 
also  empowered  to  license  any  building  within  the  same 
for  performance  of  divine  service  (g) ;  and  may,  either  after 
such  building  is  procured  or  before,  license  the  minister 
to  perform  any  pastoral  duties  (with  the  exception  only  of 
burials  and  marriages)  in  such  district;  and  the  minister 
so  licensed  shall  be  considered  as  having  to  that  extent 
the  cure  of  souls  within  the  district,  and  that  indepen- 
dently of  the  incumbent  of  the  parish  church  {h) ;    and 

(6)  Sect.  20.  (/)  Sects.  22,  12. 

(c)  Sect.  21.  (g)  Sect.  13. 

(d)SecU7,  19.  (A)  Sect.  11. 
(<)  Sect.  24. 
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shall  be  a  body  corporate,  with  perpetual  succession,  by 
the  style  of  the  minister  of  such  district.  But  after  a 
church  or  chapel  shall  have  been  built  or  purchased  for 
the  district,  approved  by  the  commissioners  by  an  instru- 
ment under  their  common  seal,  and  duly  consecrated,  the 
district  shall  immediately,  upon  such  consecration,  become 
a  new  parish  for  ecclesiastical  purposes,  and  shall  be  known 
by  the  name  of  the  new  parish  of ,  instead  of  the  dis- 
trict of ;  and  it  shall  become  lawful  to  solemnize 

marriages,  baptisms,  churchings,  and  burials  therein  (» ) ; 
and  the  minister,  having  been  first  duly  licensed  by  the 
bishop  to  such  new  parish,  shall  thereupon  ipso  facto  be- 
come perpetual  curate  thereof,  and  shall  be  endowed  with 
an  income  of  not  less  than  150/.  per  annum  (A) ;  and  the 
new  parish  and  church  shall  be  deemed  to  be  a  perpetual 
curacy  and  a  benefice  with  cure  of  souls  to  all  intents  and 
purposes ;  and  two  fit  persons,  being  members  of  the 
Church  of  England,  shall  be  annually  chosen  by  the  per- 
petual curate  and  inhabitants  of  the  new  parish,  as  church- 
wardens; and  be  charged  with  all  the  ordinary  duties  of 
churchwardens  in  ecclesiastical  matters,  but  not  with  any 
duties  as  overseers  of  the  poor  {I ). 

It  is  farther  provided,  that  until  parliament  shall  other- 
wise determine,  nothing  in  the  act  contained  shall  affect 
any  right  or  liabihty,  ecclesiastical  or  civil,  of  any  parish, 
chapelry,  or  district,  except  as  therein  expressly  pro- 
vided (w) ;  and  by  way  of  compensation  to  the  incum- 
bents of  mother  churches,  whose  fees  or  emoluments  shall 
have  been  diminished  by  the  constitution  of  new  districts 
or  parishes,  an  annual  sum  may,  by  the  proper  authority, 
be  allowed  out  of  the  fund  in  the  hands  of  the  ecclesi- 
astical commissioners  (n).  There  is  also  an  enactment  that 
so  much  of  a  repealed  act  (17  Car.  II.  c.  3)  shall  be  re- 

(i)  Sect.  15.  (m)  Sect.  18. 

(fc)Sect.  9.  (n)  Sect.  19. 

(0  Sect.  17. 

m2 
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vived,  as  enables  any  impropriator  or  owner  of  tithes  to 
annex  the  same  or  any  part  thereof  unto  the  parsonage, 
vicarage,  or  curacy  of  the  parish  church  or  chapel  where 
the  same  lie  or  arise,  or  to  settle  the  same  in  trust  for  the 
benefit  of  such  parsonage,  vicarage,  or  curacy,  and  autho- 
rizes parsons,  vicars,  or  incumbents,  whose  emoluments 
are  under  ]  001.  per  annum  (clear  of  charges),  to  receive 
lands,  tithes,  or  other  hereditaments,  without  licence  of 
mortmain  (o). 

(o)  Sect.  25. 


(     165    ) 


PART  III. 

OF  THE  SOCIAL  ECONOMY  OF  THE 
REALM. 


In  our  examination  of  public  rights  we  have  now  taken  a 
distributive  view  of  those  which  concern  the  relation  be- 
tween persons  in  authority,  and  persons  subject  to  autho- 
rity ;  and  have  thus  been  led  to  treat  successively  of  the 
civil  government  and  of  the  church.  But  there  are  many 
other  institutions  which  belong,  equally  with  these,  to  the 
division  of  public  rights,  as  relating  immediately  to  the 
community  at  large,  or  to  large  classes  of  it,  and  not 
merely  to  the  individual ;  and  which  yet,  as  having  no 
connection  with  the  subject  of  government,  whether  civil 
or  ecclesiastical,  have  hitherto  found  no  proper  place  in 
our  disquisitions.  In  conformity  with  the  division  laid 
down  at  the  outset  of  the  book  (a),  these  may  be  desig- 
nated without  impropriety,  it  is  conceived,  (though  perhaps 
without  sufficient  authority,)  as  the  laws  of  social  economy 
— and  the  following  Part  will  be  devoted  to  the  examina- 
tion of  them  under  their  principal  heads. 

(a)  Vide  sup.  vol.  ii.  p.  346. 
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CHAPTER  I. 

OF  THE  LAWS  RELATING  TO  CORPORATIONS  (fl). 


The  principle  of  social  institutions,  called  bodies  corporate 
(corpora  corporata)  or  corporations,  has  already  been  in 
some  measure  explained ;  and  we  have  seen  that  they  are 
artificial  persons  endowed  with  the  legal  capacity  of  per- 
petual succession  {b). 

Of  these  [[there  is  a  great  variety,  subsisting  for  the 
advancement  of  religion,  of  learning,  or  of  commerce  ;  in 
order  to  preserve  entire  and  for  ever  those  rights  and  im- 
munities, which,  if  they  were  granted  only  to  those  indivi- 
duals of  which  the  body  corporate  is  composed,  would 
upon  their  death  be  utterly  lost  and  extinct.  To  show 
the  advantages  of  these  incoi"porations  let  us  consider 
the  case  of  a  college  in  any  of  our  universities,  founded 
ad  studendiim  et  orandum,  for  the  encouragement  and 
support  of  religion  and  learning.  If  this  were  a  mere 
voluntary  assembly,  the  individuals  which  compose  it 
might  indeed  pray,  study,  and  perform  scholastic  exercises 

(a)  In  law  treatises  it  has  been  the  subject  to  the  place  it  occupies  in 
usual  to  treat  of  corporations  at  an  the  text :  these  institutions  being  in- 
earlier  stage ;  and  there  is  some  con-  cident  to  the  division  of  public  rights, 
veoience  in  (his  course,  because  there  but  having  no  immediate  connection 
are  branches  of  the  law  which  cannot  with  church  or  state.  And  no  incon- 
be  discussed  without  supposing  an  ac-  venience  appears  likely  to  attend  our 
quaintance,  to  a  certain  extent,  with  method  in  this  respect,  as  the  nature 
the  law  of  corporations,  iilackstone  of  corporations  has  already  been  ex- 
hai  accordingly  inserted  them  in  his  plained  in  anticipation,  so  far  as  ap- 
fint  volume,  prior  to  any  consideration  peared  necessary  for  the  information 
of  the  laws  of  property  ;  a  position,  it  is  of  the  student  at  the  time  :  vide  sup. 
coDccived,  which  ii  liable  to  much  ob-  vol  i.  pp.  330,  422,  439. 
jectioD.  Dut  the  arrangement  adopted  (b)  Vol.  i.  p.  330. 
for  the  pretcDt  work  neceuarily  assigns 
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[[together  so  long  as  they  could  agree  to  do  so  ;  but  they 
could  neither  frame  nor  receive  any  laws  or  rules  of  their 
conduct — none  at  least  which  would  have  any  binding 
force,  for  want  of  a  coercive  power  to  create  a  sufficient 
legal  obligation.  Neither  could  they  be  capable  of  re- 
taining any  privileges  or  immunities,  for  if  such  privileges 
be  attached,  which  of  all  this  unconnected  assembly  has 
the  right  or  ability  to  defend  them  ?  And  when  they  are 
dispersed  by  death  or  otherwise,  how  shall  they  transfer 
these  advantages  to  another  set  of  students  equally  un- 
connected as  themselves  ? 

So  also  with  regard  to  holding  estates  or  other  property, 
if  land  be  granted  for  the  purposes  of  religion  or  learning 
to  twenty  individuals  not  incorporated,  there  is  do  legal 
way  of  continuing  the  property  to  any  other  person  for 
the  same  purposes,  but  by  endless  conveyances  from  one 
to  the  other  as  often  as  the  hands  are  changed. 

But  when  they  are  consolidated  and  united  into  a  cor- 
poration, they  and  their  successors  are  then  considered  as 
one  person  in  law  ;  as  one  person  they  have  one  will,  which 
is  collected  from  the  sense  of  the  majority  of  the  indivi- 
duals :  this  one  will  may  establish  rules  and  orders  for 
the  regulation  of  the  whole  (which  are  a  sort  of  municipal 
laws  of  this  little  republic),  or  rules  and  statutes  may  be 
prescribed  to  it  at  its  creation,  which  are  then  in  the  place 
of  natural  laws.]]  Again,  [[tlie  privileges  and  immunities, 
the  estates  and  possessions  of  the  corporation,  when  once 
vested  in  them,  will  be  for  ever  vested,  without  any  new 
conveyance  to  new  successors.  For  all  the  individual 
members  that  have  existed  from  the  foundation  to  the 
present  time,  or  that  shall  ever  after  exist,  are  but  one 
person  in  law,  a  person  that  never  dies :  in  like  manner 
as  the  river  Thames  is  still  the  same  river,  though  the 
parts  which  compose  it  are  changing  every  instant. 

The  honour  of  originally  inventing  these  political  con- 
stitutions entirely  belongs  to  the  Romans.  They  were 
introduced,  as  Plutarch  says,  by  Numa ;  who,  finding  upon 
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Phis  accession  the  city  torn  to  pieces  by  the  two  rival  fac- 
tions of  Sabines  and  Romans,  thought  it  a  prudent  and 
politic  measure  to  subdivide  these  two  into  many  smaller 
ones,  by  instituting  separate  societies  of  every  manual 
trade  and  profession.  They  were  afterwards  much  con- 
sidered by  the  civil  law  (c),  in  which  they  were  called 
universitateSf  as  forming  one  whole  out  of  many  indivi- 
duals; or  collegia,  from  being  gathered  together.  They 
were  adopted  also  by  the  canon  law,  for  the  maintenance 
of  ecclesiastical  discipline;  and  from  them  our  spiritual 
corporations  are  derived.  But  our  laws  have  considerably 
refined  and  improved  upon  the  invention,  according  to 
the  usual  genius  of  the  English  nation — particularly  with 
regard  to  sole  corporations  consisting  of  one  person  only 
— of  which  the  Roman  lawyers  had  no  notion,  their 
maxim  being  that  tres  faciunt  collegium  (d) ;  though  they 
held  that  if  a  corporation  originally  consisting  of  three 
persons  be  reduced  to  one,  si  universitas  ad  unum  redit,  it 
may  still  subsist  as  a  corporation,  et  stet  nomen  universi- 
iatis  (e). 

Before  we  proceed  to  treat  of  the  sub-incidents  of  cor- 
porations as  regarded  by  the  law  of  England,  let  us  first 
take  a  view  of  the  several  sorts  of  them — and  then  we 
shall  be  better  enabled  to  apprehend  their  respective 
qualities.  The  first  division  of  corporations  is  into  aggre- 
gate and  sole.  Corporations  aggregate  consist  of  many 
persons  united  together  into  one  society,  and  are  kept  up 
by  a  perpetual  succession  of  members  so  as  to  continue 
for  ever — of  which  kind  are  the  mayor  and  commonalty 
of  a  city,  the  head  and  fellows  of  a  college,  the  dean  and 
chapter  of  a  cathedral  church.  Corporations  sole  consist 
of  one  person  only  and  his  successors  in  some  particular 
station,  who  are  incorporated  by  law  in  order  to  give  them 
some  legal  capacities  and  advantages,  particularly  that  of 

(c)  Ff.  I.  3.  t,  4, 7)er  toi.  («)  Ff.  3,  4,  7. 

(d)  Ff.  60,  16,  8, 9. 
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[[perpetuity,  which  in  their  natural  persons  they  could  not 
have  had.  In  this  sense  the  sovereign  is  a  sole  corpora- 
tion if) ;  so  is  a  bishop  ;  so  are  some  deans  distinct  from 
their  several  chapters ;  and  so  is  every  parson  and  vicar. 
And  the  necessity,  or  at  least  use,  of  this  institution  will 
be  very  apparent,  if  we  consider  the  case  of  a  parson  of  a 
church.  At  the  original  endowment  of  parish  churches 
the  freehold  of  the  church,  the  church-yard,  the  parson- 
age-house, the  glebe,  and  the  tithes  of  the  parish,  were 
vested  in  the  parson  by  the  bounty  of  the  donor,  as  a 
temporal  recompence  to  him  for  his  spiritual  care  of  the  in- 
habitants, and  with  intent  that  the  same  emolument  should 
ever  afterwards  continue  as  a  recompence  for  the  same 
care.  But  how  was  this  to  be  ejected  ?  the  freehold  was 
vested  in  the  parson ;  and  if  we  suppose  it  vested  in  his 
natural  capacity,  on  his  death  it  might  descend  to  his 
heirs,  and  would  be  liable  to  his  debts  and  incumbrances ; 
or  at  least  the  heir  might  be  compellable  at  some  trouble 
and  expense  to  convey  these  rights  to  the  succeeding  in- 
cumbent. The  law,  therefore,  has  wisely  ordained  that 
the  parson,  quatenus  parson,  shall  never  die  any  more 
than  the  sovereign — by  making  him  and  his  successors  a 
corporation.  By  which  means  all  the  rights  of  the  parson- 
age are  preserved  entire  to  the  successor ;  for  the  present 
incumbent  and  his  predecessor  who  lived  eight  centuries 
ago,  are  in  law  one  and  the  same  person ;  and  what  was 
given  to  the  one  was  given  to  the  other  also. 

Another  division  of  incorporations,  either  sole  or  aggre- 
gate, is  into  ecclesiastical  and  lay.  Ecclesiastical  cor- 
porations are  where  the  members  are  entirely  spiritual 
persons,]]  and  incorporated  as  such, — Qsuch  as  bishops; 
certain  deans ;  parsons  and  vicars,  which  are  sole  corpora- 
tions ;  deans  and  chapters ;  and  formerly  prior  and  con- 
vent, abbot  and  monks,  and  the  like  bodies  aggregate. 
These  are  erected  for  the  furtherance  of  religion  and  per- 
petuating the  rights  of  the  church. 

(/)  Co.  Liiu  43. 
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[[Lay  corporations  are  of  two  sorts,  civil  and  eleemosy- 
nary. The  civil  are  such  as  are  erected  for  a  variety  of 
temporal  purposes.  The  sovereign,  for  instance,  is  made 
a  corporation  to  prevent  in  general  the  possibility  of  an  " 
interregnum,  or  vacancy  of  the  throne,  and  to  preserve  the 
possessions  of  the  crown  entire.  For  immediately  upon 
the  demise  of  a  sovereign,  his  heir  is,  as  we  have  formerly 
seen  (g),  in  full  possession  of  the  regal  rights  and  dignity. 
Other  lay  corporations  are  erected  for  the  good  govern- 
ment of  a  town  or  particular  district,  as  a  mayor  and  com- 
monalty, bailiff  and  burgesses,  and  the  like ;]]  and  these 
are  now  commonly  denominated  municipal  corporations, 
of  which  we  shall  have  occasion  to  speak  more  at  large 
before  the  conclusion  of  this  chapter ;  others  \^foT  the  ad- 
vancement and  regulation  of  manufactures  and  commerce, 
as  the  trading  companies  of  London  and  other  towns  (/^), 
and  others  for  the  better  carrying  on  of  divers  special 
purposes, — as^  the  Colleges  of  Physicians  and  Surgeons, 
[[for  the  improvement  of  the  medical  science — the  Royal 
Society,  for  the  advancement  of  natural  knowledge, — and 
the  Society  of  Antiquaries,  for  promoting  the  study  of  an- 
tiquities.    And  among  these  the  general  corporate  bodies 

(g)  Vide  supra,  vol.  ii.  p.  499.  unless  the  same  was  acquired  by  be- 
(fc)  By  7  Geo.  3,  c.  48  (^reciting  quest,  marriage,  succession,  &c.  Also 
that  by  divers  acts  of  parliament  and  that  no  declaration  of  a  dividend  shall 
royal  charters  founded  thereupon,  cer-  be  made  by  any  general  court  other 
tain  public  companies  or  corporations  than  a  half-yearly  or  quarterly  one,  at 
have  been  instituted  for  the  purpose  of  the  distance  of  five  calendar  montlis 
carryingon  particular  trarlesor dealings  at  least  from  the  last  declaration  of  a 
with  joint  slocks,  and  the  management  dividend;  and  that  no  declaration  of 
of  their  aflfairs  is  vested  in  general  courts  more  than  one  half-yearly  dividend 
composed  of  the  members  at  large,  in  shall  be  made  by  one  general  court ; 
which  courts  every  member  of  the  and  that  no  question  for  increasing  the 
company  possessed  of  the  necessary  rate  of  dividend  shall  be  decided  other- 
amount  of  stock  is  qualified  to  vote),  wise  than  by  ballot,  to  be  taken  at  the 
it  is  enacted  that  no  member  shall  be  distance  of  tlirce  entire  days  at  the 
qualified  to  vote  in  respect  of  any  least  from  the  adjournment  of  the 
stock  until  he  shall  have  been  pos-  general  court  in  which  such  question 
■esseU  thereof  six    calendar  months,  shall  have  been  proposed. 
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[[of  Cambridge  and  Oxford  must  be  ranked  (t);  for  it  is 
clear  they  are  not  spiritual  or  ecclesiastical  corporations, 
being  composed  of  more  laymen  than  clergy ;  neither  are 
they  eleemosynary  foundations,  though  stipends  are  an- 
nexed to  particular  magistrates  and  professors,  any  more 
than  other  corporations  where  the  acting  officers  have 
standing  salaries  :  for  these  are  rewards  pro  opere  et  labore, 
not  charitable  donations  only,  since  every  stipend  is  pre- 
ceded by  service  and  duty. 

The  eleemosynary  sort  are  such  as  are  constituted  for  the 
perpetual  distribution  of  the  free  alms  or  bounty  of  the 
founder  of  them,  to  such  persons  as  he  has  directed.  Of 
this  kind  are  all  hospitals  fur  the  maintenance  of  the  poor 
sick  and  impotent,  and  all  colleges  both  in  our  universities 
and  out  of  them  (k),  which  colleges  are  founded  for  two 
purposes;  1.  for  the  promotion  of  piety  and  learning  by 
proper  regulations  and  ordinances.  2.  For  imparting 
assistance  to  the  members  of  those  bodies,  in  order  to 
enable  them  to  prosecute  their  devotion  and  studies  with 
greater  ease  and  assiduity.  And  all  these  eleemosynary 
corporations,^  though  in  some  things  (/)  partaking  of  the 
nature  of  ecclesiastical  bodies,  [[are  strictly  speaking  lay 
and  not  ecclesiastical,  even  though  composed  of  ecclesias- 
tical persons  (w)-]]  And  accordingly  they  are  not  subject 
to  the  jurisdiction  of  the  Ecclesiastical  Courts,  or  to  the 
visitations  of  the  ordinary  or  diocesan  in  their  spiritual 
characters  (w). 

[[Having  thus  marshalled  the  seveml  species  of  corpora- 
tions, let  us  next  proceed  to  consider — I.  How  corporations 
in  general  may  be  created.  II.  What  are  their  powers, 
capacities  and  incapacities.  III.  How  corporations  are 
visited.     And  IV.  How  they  may  be  dissolved. 

(i)  Rex  V.  Cambridge  Vice-Chan-  (/)  1  Bl.  Com.  p.  470. 

cellor,  3  Burr.  1656.  (m)  Philips  v.  Bury,  1  Ld.  Rajm.6. 

(fc)  Such  as  at  Eton,  Wincliesler,  (n)  Christian's  Blackstone,  vol.  i. 

Manchester,  &c.  p.  472  (note). 
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QI.  Corporations,  by  the  civil  law,  seem  to  have  been 
created  by  the  mere  act  and  voluntary  association  of  their 
members ;  provided  such  convention  was  not  contrary  to 
law,  for  then  it  was  illicitum  collegium  (o).  It  does  not 
appear  that  the  prince's  consent  was  necessary  to  be 
actually  given  to  the  foundation  of  them,  but  merely  that 
the  original  founders  of  these  voluntary  societies,  for  they 
were  little  more  than  such,  should  not  establish  any  meet- 
ings in  opposition  to  the  laws  of  the  state. 

But  with  us  in  England,  the  sovereign's  consent  is 
absolutely  necessary  to  the  erection  of  any  corporation — 
either  impliedly  or  expressly  given. 

The  crown's  implied  consent  is  to  be  found  in  corpora- 
tions which  exist  by  force  of  the  common  law,  to  which 
our  former  kings  are  supposed  to  have  given  their  con- 
currence.]] [Oi  this  sort  are  the  king  himself,  all  bishops, 
parsons,  vicars,  and  some  others  (p),  who  by  common  law 
have  been  held,  as  far  as  our  books  can  show  us,  to  have 
been  corporations  virtute  officii  ;  and  this  incorporation 
is  so  inseparably  annexed  to  their  offices  that  we  cannot 
frame  a  complete  legal  idea  of  any  of  these  persons,  but 
we  must  also  have  an  idea  of  a  corporation  capable  to 
transmit  his  rights  to  his  successors  at  the  same  time. 
Another  method  of  impHcation,  whereby  the  crown's  con- 
sent is  presumed,  is  as  to  all  corporations  hy prescription, 
such  as  the  city  of  London  and  many  others  {q),  which 
have  existed  as  corporations  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary  (r),  and  therefore  are 
looked  upon  in  law  to  be  well  created.  For  though  the 
members  thereof  can  show  no  legal  charter  of  incorpora- 
tion, yet  in  cases  of  such  high  antiquity  the  law  presumes 
there  once  was  one,  and  that  by  the  variety  of  accidents 
which  a  length  of  time  may  produce,  the  charter  is  lost  or 
destroyed. 

(o)  Ff.  47,  22.  1.  kins.  8  Mee.  &  W.  362. 

(p)  Ulackitooo  enumerates  c/nirch-  (q)  2  Inst.  330. 

wardtnt  alto.     But  theae  ate  only  a  (r)  Vide  supra,  vol.  ii.  p.  35. 

qua%i  corporation.     Sec  Stnitli  v.  AJ- 
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[[The  methods  by  which  the  crown's  consent  is  expressly 
given,  are  either  by  act  of  parliament  or  charter.  By  act 
of  parliament  (of  which  the  royal  assent  is  an  indis- 
pensable ingredient)  corporations  may  undoubtedly  be 
created  («) :]]  but  it  is  observable  that  the  authority  of 
parliament  as  regards  their  creation  has  been  usually 
exercised  only  in  connection  with  the  royal  prerogative  ;  as 
when  the  charter  of  the  College  of  Physicians  10  Hen. 
VIII.  (0  was  afterwards  confirmed  by  the  statute  14  k  15 
Hen.  VIII.  c.  5;  or  when  the  crown  was  permitted  by 
statute  5  &  6  W.  &  M.  c.  20,  to  erect  the  corporation  of 
the  Bank  of  England  with  certain  powers  ;  or  when  by  the 
more  recent  statute  of  5  &  6  Will.  IV.  c.  76,  it  was  enacted, 
that  upon  petition  of  the  inhabitant  householders  of  any 
borough  in  England  or  Wales,  the  king  might,  by  his 
charter,  incorporate  such  borough  according  to  the  provi- 
sions of  that  act. 

[[All  the  other  methods  therefore  whereby  corporations 
exist,  by  common  law,  by  prescription  and  by  act  of  par- 
liament, are  for  the  most  part  reducible  to  this,  of  the 
sovereign's  letters-patent,  or  charter  of  incorporation.  This 
creation  may  be  performed  by  the  words  creamus,  erigimuSf 
fundamus,  incorporamus,  or  the  like.  Nay,  it  is  held  that  if 
the  crown  grants  to  a  set  of  men  to  have  gildam  tnerca- 
toriam,  a  mercantile  meeting  or  assembly  (i/),  this  is  also 
sufficient  to  incorporate  and  establish  them  for  ever  (x).]] 

[[The  crown,  it  is  said,  may  grant  to  a  subject  the  power 

(s)  BUckstone  remarks  that  in  tU-  dually  took  tbe  shape  of  our  piesent 

lute  39  Eliz.  c.  5,  parliament  in  fact  municipal  corporations,  whose  place  of 

exercised  this  power  by  incorporating  meiliug,  it  may  be  observed,  is  still 

hospitals  without  any  charter,  and  that  called  ihc  Guild-hall.     Some  cuiioux 

there  have  been  other  similar  instances.  information  as   to   tbe    Anglo-Saxon 

Vide  1  Bl.  Com.  474.  gilds  or  clubs  will  be  found  in  Turnei's 

(t)  8  Rep.  114.  Hist.  Ang.  Sax.  vol.  iii.  p.  98,  6ih  ed. ; 

(u)  Gii(i  signified  among  the  Saxons  where  mention  is  made,  among  other 

a  fraternity,  and  was  derived  from  the  instances,  of  a  guild  of  tbe  clergy  at 

verb  Jilban,  to  pay,  because  every  Canterbury,  and  a  guild  of  thegns  at 

man  paid  his  share  towards  the  ex-  Cambridge. 

penses  of  the  community.     Such  of  (*)  10  Rep.  30;  1  Roll.  Ab.  513. 
these  gilds  as  were  commercial,  gra- 
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[[of  erecting  corporations  (z),  though  the  contrary  was 
formerly  held  (a);  that  is,  it  may  permit  the  subject  to 
name  the  persons  and  powers  of  the  corporation  at  his 
pleasure ;  but  it  is  really  the  sovereign  that  erects,  and  the 
subject  is  but  the  instrument;  for  though  none  but  the 
crown  can  make  a  corporation,  yet  qui  facit  per  alium, 
facit  per  se.  In  this  manner  the  Chancellor  of  the  Uni- 
versity of  Oxford  has  power  by  charter  to  erect  corpo- 
rations ;  and  has  actually  often  exerted  it  in  the  erection  of 
several  matriculated  companies  of  tradesmen  subservient 
to  the  students.^] 

When  a  corporation  is  erected,  a  name  is  always  given 
to  it  (6),  or  .supposing  none  to  be  actually  given,  will  attach 
to  it  by  implication  ;  [[and  by  that  name  alone  it  must  sue 
and  be  sued,  and  do  all  legal  acts,  though  a  very  minute 
variation  therein  is  not  material  j[]  and  the  name  is  capable 
of  being  changed  (by  competent  authority)  without  affect- 
ing the  identity  or  capacity  of  the  corporation  in  other  re- 
spects (c).  But  some  name  [[is  the  very  being  of  its  con- 
stitution ;  and  though  it  is  the  will  of  the  sovereign  that 
erects  the  corporation,  yet  the  name  is  the  knot  of  its 
combination,  without  which  it  could  not  perform  its  cor- 
porate functions  {d).  The  name  of  incorporation,  says  Sir 
E.  Coke,  is  as  a  proper  name  or  name  of  baptism,  and 
therefore  when  a  private  founder  gives  his  college  or 
hospital  a  name,  he  does  it  only  as  a  god-father,  and  by 
that  same  name  the  king  baptizes  the  incorporation  (e). 

II.  After  a  corporation  is  so  formed  and  named  it 
acquires  many  powers,  rights,  capacities  and  incapacities ; 
which  we  are  next  to  consider.]] 

Among  them  are  some  which  attach  both  to  corpora- 


(»)  Bro.  Ab.  lit.  Prcrog.  63;  Vin.  bo  given  (1   Bl.  C.  p.  475),  but  it 

Prerog.  88,  pi.  76.  uppcais  by  1  Salk.  191,  tliat  a  name 

(a)  Year  Dook,  2  Hen.  7,  13;  et  of  incorporation  may  be  imftlied. 

vide  per  Ld.  KenyoD,  IL  v.  Coopers'  (c)  4  Ucp.  87. 

Company,  7,  048.  (d)  Gilb.  Hist.  C.  P.  182. 

(6)  UiackttoDC  layi  a  name  mml  («•)  10  Ucp.  28. 
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tions  sole  and  aggregate,  viz.  1.  They  may  purchase  lands 
and  hold  to  them  and  their  successors  {f ),  as  natural 
persons  may,  to  hold  to  them  and  their  heirs  (g) ;  though 
their  power  of  holding  lands  is  subject  to  the  provisions 
of  the  statutes  of  mortmain,  of  which  we  have  spoken  in 
a  former  place  (A).  2.  Aggregate  corporations,  when  of 
the  eleemosynary  or  ecclesiastical,  or  municipal  kind,  and 
corporations  sole,  are,  in  general,  restrained  by  statute  from 
alienation  of  their  lands  beyond  the  life  of  the  person  who 
constitutes  the  corporation  sole,  or  is  the  head  of  the  cor- 
poration aggregate. 

But  the  other  incidents  of  which  we  speak  belong  in 
general  to  corporations  aggregate  only  :  viz.  3.  [They 
may  sue  or  be  sued,  implead  or  be  impleaded,  grant  or 
receive,]]  and  do  all  other  acts  [[by  the  corporate  name,]]aB 
natural  persons  may  by  their  individual  names.  4.  And, 
as  a  corollary  from  this,  they  are  amenable  to  such  judg- 
ments as  shall  be  given  against  them  in  any  suit,  in 
respect  of  the  corporate  property  only,  and  not  so  as  to 
fix  any  liability  on  the  members  or  corporators  indivi- 
dually (t).  5.  Their  acts  are  to  be  under  their  common 
seal ;  [[for  a  corporation,  being  an  invisible  body,  cannot 
manifest  its  intentions  by  any  personal  act  or  oral  dis- 
course. It  therefore  acts  and  speaks  only  by  its  common 
seal.  For  though  the  particular  members  may  express 
their  private  consents  to  any  act,  by  words,  or  signing  their 
names,  yet  this  does  not  bind  the  incorporation  :  it  is  the 
fixing  of  the  seal,  and  that  only,  which  unites  the  several 
assents  of  the  individuals  who  compose  the  community, 
and  makes  one  joint  assent  of  the  whole  (A).]] 

(/)  As  to  title  by  succession,  see  to  speak. 

2  Bl.  Com.  430.  (fc)  Vid.  sup.  vol.  i.  pp.  421,  549, 

(g)  10  Rep.  30.    The  right  of  a  551. 

corporation  to  hold  lands  in  any  man-  (i\)  The  maiim  of  the  civil  law  is 

ner  is  subject  however  also,  ii  will  be  the  same  :  "  Si  quid  univenati  debetur, 

recollected,  to  the  provisions  of  9  Geo.  singulis  nou  debetur  ;  nee  quod  debet 

2,  c.  36,   as  to  devises  to  charitable  universilat    tinguti   dtbent," — Ff.   p. 

uses,  and  of  the  statutes  of  mortmain,  3,  4,  7. 

of  both  of  which  we  have  had  occasioa  (fe)  Dav.  44,  48. 
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There  are  some  personal  acts  however  as  to  which  con- 
venience has  introduced  an  exception  to  this  rule.  Thus 
a  corporation  may  (through  its  head)  give  command  to  a 
bailiff  to  make  a  distress,  and  this  needs  not  to  be  authen- 
ticated under  the  common  seal  (Z).  6.  They  may  [[make 
bye-laws  or  private  statutes  for  the  better  government  of 
the  corporation,  which  are  binding  on  themselves  unless 
contrary  to  the  laws  of  the  land  (m),^  or  contrary  to  or 
inconsistent  with  their  charter  (w),  or  manifestly  unrea- 
sonable (p).  [[For  as  natural  reason  is  given  to  the 
natural  body  for  the  governing  it,  so  bye-laws  or  statutes 
are  a  sort  of  political  reason  to  govern  the  body  politic. 
And  this  right  of  making  bye-laws,  for  their  own  govern- 
ment, not  contrary  to  the  law  of  the  land,  was  allowed 
by  the  law  of  the  Twelve  Tables  at  Rome.]]  And  in 
our  law  it  is  held  to  be  a  right  so  much  of  course,  as 
regards  every  corporation,  that  if  the  charter  by  which 
certain  persons  are  incorporated  give  to  a  select  body  out 
of  their  whole  number,  a  power  to  make  bye-laws  as  to 
certain  specified  matters,  the  body  at  large  is  nevertheless 
at  liberty  to  make  them  with  regard  to  all  matters  not 
specified  (p).  Every  corporation,  too,  has  a  right,  as  of 
course,  to  alter  or  repeal  the  bye-laws  which  itself  has 
made  (q).  7.  It  is  subject  to  certain  disabilities,  which 
may  compendiously  be  stated  as  follows  (r).  A  corporation 
[[must  always  appear  by  attorney,  for  it  cannot  appear  in 

(I)  Lutw.  1497  ;   I  Salk.  197.  (n)  Rex  v.  Cutbusli,  4  nuir.2204  ; 

(m)  As  where  a  bye-law  is  made  Iloblyni).  Rose,  in  error,  2  13ro.  V.  C. 

limiting   the    number   of  apprentices  329  ;  R.  v.  Cambridge,  2  Selw.  N.  P. 

which  each  member  shall  take,  which  1144. 

is  illegal ;  R.  v.  Cooper's  Company,  7  (o)  Carter  v.  Sanderson,  6  IJing. 

T.  R.  643.     No  trading  company  can  79)  Frame-work  Knitters  v.  Greeo, 

make  laws  which  may  affect  the  royal  1  Lord  Rayra.  113  ;  R.  v.  York,  3  B. 

pierogalive,  or  the  common  profit  of  &  A.  770 ;  Kirk  v.  Nowill,  1  T.  R. 

the  people,  under  penalty  of  40/.,  un-  118. 

Ie»s  approved  by  the  chancellor,  trea-  (  p)  R.  ti.  Westwood,  7  Ding.   1  ; 

surer,  and  chief-justices  or  judges  in  S.  C.  4  li.  ^  Cress.  781  ;  4  Bligh, 

their  circuits;  and,  even  if  approved,  N.  S.  213. 

still,  if  contrary  to  law,  they  are  void.  (7)  R.  i^.  Asliwcll,  12  East,  22. 

19  ilcD.  7,  c.  7  i  11  R«p.  64.  (r)  10  Rep.  32. 
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[[person,  being,  as  Sir  E.  Coke  says,  invisible  and  existing 
only  in  intendment  and  consideration  of  law.  It  can 
neither  maintain  nor  be  made  defendant  to  an  action  of 
battery  or  such  like  personal  injuries  («),  for  a  corporation 
can  neither  beat  nor  be  beaten  in  its  body  politic.]]  But 
it  may  maintain  an  action  for  breach  of  contract  (0,  and 
in  some  cases  may  be  sued  in  such  an  action  as  de- 
fendant (u).  It  is  also  liable  to  an  action  for  damages  in 
respect  of  any  tortious  acts  committed  by  its  agents  (x), 
and  is  even  liable,  in  certain  cases,  to  an  indictment,  as 
where  it  allows  a  bridge,  the  repair  of  which  belongs  to  it 
by  law,  to  fall  into  decay  (y).  But,  in  general,  it  can  be 
guilty  of  no  crime  in  its  corporate  capacity  (z).  Qlt  can- 
not be  executor  or  administrator,  nor  perform  any  per- 
sonal duties,  for  it  cannot  take  an  oath  for  the  due  ex- 
ecution of  the  office.  It  cannot  be  seised  of  lands  to  the 
use  of  another  (a),  for  such  kind  of  confidence  is  foreign 
to  the  end  of  its  institution.  Neither  can  it  be  committed 
to  prison  (b),  for  its  existence  being  ideal  no  man  can 
either  apprehend  or  arrest  it ;]]  but  it  may  be  proceeded 
against  in  a  court  of  law  by  serving  the  writ  on  the  mayor 
or  other  head  officer  (c),  and  by  executing  a  distress,  where 

(i)  Doe  V.  Woodman,  8  Ea«t.  229.  Doe  d.  Parr  v.  Roe.  1  Ad.  &  E.  N.  8. 

(0  Com.Dig.Franchises(F.)  ;  Bac.  700. 

Abr.  Corporation  C£.  4;;  Dean  and  (i)  Maund  v.  Monmouthshire  aad 

Chapter   of   Rochester  v.    Pierce,    1  Staffordshire  Canal  Company,2  DowL 

Camp.466 ;  Mayor  of  Stafford  v.  Till,  4  N.  S.  113. 

Ring.  76  ;  East  London  Water  Work*  (y)  Lyme  Regis  t .  Henley,  3  B.  & 

Companyo.  Bailey,  ibid.  283;  Church  Adol.  77  ;    R.   f.    Birmingham   and 

V.  The  Imperial  Gas- Light  and  Coke  Gloucester  Railway  Company, 2  Gale 

Company,  6  Ad.  &  El.  846;   Gibson  &  D.  236. 

V.  East  India  Company,  5  Bing.  N.  (i)  1  Bi.  Com.  476. 

C.  262.  (a)    Bro.   Abr.   tit.    Feoffment    al 

(u)  Beverley  V.  The  Lincoln  Gas  Uses,  40;  Bac.  on  Uses,  347. 

Company,  6  Ad.  &  E.  829;   Stark  (6)  Plowd.538;  Attorney-General 

V.    Higbgate    Archway  Company,    6  v.  Wilson,  1  Craig  &  Phil.  1. 

Taunt.  792  ;  Hopkins  v.  Mayor,  &c.  (c)  2  WilL  4,  c.  39,  s.  13.     As  to 

of  Swansea,    4  Mee.    &    W.  625;  taking  shares  in  public  companies  in 

S.  C.  in  error,  8  Mee.  &  W.  901  ;  execution,  see  1  &  2  Vict.  c.  110,  s. 

14;  3  &  4  Vict.  c.  82. 

VOL.  III.  N. 
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it  becomes  necessary,  on  its  lands  and  goods  {d).  [^Nei- 
ther can  a  corporation  be  excommunicated,  for  it  has  no 
soul,  as  is  gravely  observed  by  Sir  E.  Coke  (e) ;  neither  is 
it  liable  to  be  summoned  into  the  ecclesiastical  courts 
upon  any  account,  for  those  courts  act  only  pro  salute 
animcc  (/).]]  [] Aggregate  corporations,  also,  that  have  by 
their  constitution  a  head,  as  a  dean,  warden,  master,  or 
the  like,  cannot  do  any  acts  during  the  vacancy  of  the 
headship,  except  only  appointing  another ;  neither  are  they 
then  capable  of  receiving  a  grant,  for  such  corporation  is 
incomplete  without  a  head  {g).  But,  there  may  be  a  corpo- 
ration aggregate  constituted  without  a  head  ;  as  the  col- 
legiate church  of  Southwell  in  Nottinghamshire  (A),  which 
consists  only  of  prebendaries,  and  the  governors  of  the 
Charter-house,  London,  who  have  no  president  or  supe- 
rior, but  are  all  of  equal  authority.  8.  Another  incident 
of  corporations  is,  that  the  act  of  the  major  partis  esteemed 
the  act  of  the  whole  (i).  By  the  civil  law,  the  major  part 
must  have  consisted  of  two-thirds  of  the  whole,  else  no  act 
could  be  performed  (A) ;  which  perhaps  may  be  one  reason 
why  they  required  three  at  least  to  make  a  corporation. 
But  with  us  any  majority  is  sufficient  to  determine  the  act 
of  the  whole  body.  And  whereas,  notwithstanding  the 
law  stood  thus,  some  founders  of  corporations  had  made 
statutes  in  derogation  of  the  common  law, — making,  very 
frequently,  the  unanimous  assent  of  the  society  to  be 
necessary  to  any  corporate  act,  which  King  Henry  VIII. 
found  to  be  a  great  obstruction  to  his  favourite  scheme  of 
obtaining  a  surrender  of  the  lands  of  ecclesiastical  corpo- 
rations,— it  was  therefore  enacted  by  stat.  33  Hen.  VIII. 

(d)  Uro.  Abr.  tit.  Corporation.  11 ;      Vict.  c.  39,8.  12. 

Ullagerie,  72.  (0  Bro.  Abr.  Corporation,  31,  34. 

(e)  10  Rep.  32.  The  consent  of  the  mnjority  present  at 
(/)  1  BI.  Com.  477.  tlio  meeting  sullicieut;  Cotton  r.  Da- 
(£)  Co.  Litt.  263,  2G4.  vies,  1  Str.  63;  Uldknow  v.  Wain- 
(h)  See  as  to  suspension  of  canon-  wright,  2  Burr.  1017. 

lies  or  prebcndi  at  Southwell,  3  &  4  (k)  t'f.  3,  4,  3. 

Vict.  c.  113,  u.  18,  36,  41  ;  4  &  5 
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[[c.  27,  "  that  all  private  statutes  shall  be  utterly  void 
"  whereby  any  grant  or  election  made  by  the  head  with  the 
"  concurrence  of  the  major  part  of  the  body,  is  liable  to  be 
"  obstructed  by  any  one  or  more  being  the  minority  ;"  but 
this  statute  extends  not  to  any  negative  or  necessary  voice 
given  by  the  founder  to  the  head  of  any  such  society.]] 
9.  It  is  also  incident  to  corporations  to  have  the  power  of 
electing  their  own  members  and  officers,  and  thus  perpe- 
tuating their  own  succession.  When  this  power  is  not 
specially  assigned,  by  the  charter  which  creates  a  corpo- 
ration, to  a  particular  portion  of  the  members,  it  belongs 
to  the  major  part  of  the  whole  members  duly  assembled 
for  the  purpose.  It  may  be  delegated,  however,  by  a  bye- 
law,  (except  in  the  case  of  elections  of  members  of  par- 
liament in  municipal  corporations  (/),  to  a  select  body  of 
the  corporators,  who  then  become  the  representatives,  aa 
regards  this  matter,  of  the  whole  community  (»i).  But 
though  (to  prevent  confusion)  the  number  of  electors  may 
be  thus  restrained,  on  the  other  hand,  the  number  of  per- 
sons out  of  whom  the  election  is  to  be  made  cannot  be 
diminished  by  a  bye-law  (n).  10.  It  is  also  incident  to  a 
corporation  aggregate,  that  they  [[may  take  goods  and 
chattels  for  the  benefit  of  themselves  and  their  successors, 
as  natural  persons  may  for  themselves,  their  executors 
and  administrators ;  but  a  sole  corporation  cannot  take 
goods  in  his  corporate  capacity  (o),]]  Qfor  such  moveable 
property  is  liable  to  be  lost  or  embezzled,  and  would  raise 
a  multitude  of  disputes  between  the  successor  and  exe- 
cutor, which  the  law  is  careful  to  avoid  (/>)•]] 

With  regard  to  sole  corporations,  however,  Qa  consider- 
able distinction  must  be  made.  For  if  such  sole  corpo- 
ration be  the  representative  of  a  number  of  persons,  as  the 

(0  See  4  Inst.  48.  viz.  that  if  such  chattel  interest  wer« 

(m)  Rexv.  Spencer,  3  Burr.  1827.  allowed  to  descend  to  a  $ueceuor,  the 

(n)  Ibid.  1833.  property  itself  would   be  in  abeyance 

(o)  Co.  Litt.  46.  from  the  death  of  the  owner  till  a  suc- 

(p)  Another    reason  is   elsewhere  cessor  be  appointed  ;  which  is  contrary 

stated  by  Blackstone  (vol.  ii.  p.  431),  to  the  nature  of  a  chattel  interest. 

n2 
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^master  of  a  hospital,  who  is  a  corporation  for  the  benefit 
of  the  poor  brethren  ;  an  abbot,  or  prior,  b)'  the  old  law 
before  the  Reformation,  who  represented  the  whole  con- 
vent; or  the  dean  of  some  antient  cathedral,  who  stands  in 
the  place  of,  and  represents,  in  his  corporate  capacity,  the 
chapter ;  such  sole  corporations  as  these  have,  in  this  re- 
spect, the  same  powers  as  corporations  aggregate  have,  to 
take  personal  property  or  chattels  in  succession.  And, 
therefore,  a  bond  to  such  a  master,  abbot,  or  dean,  and  his 
successors,  is  good  in  law ;  and  the  successor  shall  have 
the  advantage  of  it,  for  the  benefit  of  the  aggregate  society 
of  which  he  is  in  law  the  representative  (5').  Whereas,  in 
the  case  of  sole  corporations,  which  represent  no  other  but 
themselves,  as  bishops,  parsons,  and  the  like,  no  chattel 
interest  can  regularly  go  in  succession  ;  and  therefore,  if  a 
lease  for  years  be  made  to  the  Bishop  of  Oxford  and  his 
successors,  in  such  case  his  executors  or  administrators, 
and  not  his  successors,  shall  have  it  (r).]] 

All  these  capacities  and  incapacities  belong  as  of  course 
to  all  bodies  corporate,  and  result  from  the  very  act  of 
incorporation,  without  any  express  mention  being  made 
of  them  in  the  charter.  But  none  of  them  in  general 
attach  to  any  bodies  of  persons  unincorporated,  however 
connected  they  may  be  in  point  of  social  position,  or  how- 
ever united  by  express  compact.  Thus  the  inhabitants  of 
a  particular  parish  are  not  capable,  without  being  incor- 
porated, of  holding  lands  to  them  and  their  successors ; 
though  they  are  capable  of  receiving  a  general  grant  of 
incorporation,  which  would  enable  them  to  hold  such  an 
inheritance  (s). 

(q)  Dyer,  48;  Byrd  v.  Wilford,  property  has  generally  been  given  or 
Cro.  Eliz.  464.  devised    to   charitable  purposes   con- 

(r)  2  Bl.  Com.  p.  431,  cites  Co.  nccted  with  the  poor  of  that  parish  ; 
Litt.  46.  but  the  instrument  of  gift  or  will  is 

(i)  Ashby  V.  White,  Lord.  Raym.  often  lost,  and  the  trustees  not  known. 
951  ;  8.  C.  3  Salk.  16;  12  Kep.  121.  In  some  inHlances  too  it  hnppcns  that 
Itii  to  be  observed,  however,  that  there  ihc  property  is  given  or  devised  not  to 
it  much  propel ty  in  Unda  and  houtfi  any  individual  trustees,  but  to  the 
throughout  the  kingdom  which  ii  laid  overaeers,  &c.  in  trust,  though  these 
popnltrly  loi^loii^(oi/i«paruA.    Such       officers  are  not  compelent  in  law  to 
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And  though  a  voluntary  society  of  numerous  individuals 
should  unite  together  by  mutual  agreement  for  common 
purposes,  provide  a  common  stock  by  subscription,  and 
subject  themselves  to  laws  of  their  own  creation  for  the 
government  of  their  society,  yet  all  this  will  not  entitle 
them  to  the  privilege  of  suing  or  being  sued  in  their  social 
capacity,  or  protect  them  from  individual  liability ;  but 
each  member,  even  though  a  holder  only  of  a  particular 
share,  and  chargeable  only  to  a  limited  amount  according 
to  the  articles  of  agreement,  will  be  liable  nevertheless  to 
be  sued  in  his  individual  capacity,  by  all  strangers  having 
demands  upon  tlie  society  at  large,  in  the  same  manner  as 
if  he  were  a  member  of  an  ordinary  partnership,*to  the  full 
amount  of  those  demands  (0-     Indeed,  it  has  been  held 
that  for  such  a  society,  or  for  any  persons,  to  assume  to 
themselves  the  character  of  a  corporation,  and  to  attempt 
to  act  and  to  hold    themselves  out   as  such    without  a 
charter,  is  an  invasion  of  the  royal  prerogative,  and  in  the 
nature  of  a  criminal  oflence  at  the  common  law  («).     By 
a  late  statute,  however,  7  Will.  IV.  k  I  Vict.  c.  73,  re- 
citing that  "  divers  associations  are  and  may  be  formed 
"  for  trading  or  other  purposes,  some  of  which  associations 
"  it  would  be  inexpedient  to  incorporate  by  royal  charters, 

hold  tothero  and  their  successors.  Se«  (u)  Duvergier  r.  Fellowes,  5  Biog. 

9th  Poor  Law  Rep.  p.  29.     To  meet  248  ;  S.C.  in  error,  10  B.  Sc  C.  826.  By 

such  inconvenience  there  exist  some  the  statute  6  Geo.  I,  c.  18  (commonly 

legislative  provisions.    See  59  Geo.  3,  called  the  Bubble  Act),  enacted,  says 

c.  12,  ss.  12. 17,  25  ;  5  &  6  Will.  4,  Blackstone,  "  in  the  year  after  the  in- 

c.  69,  s.  5 ;  5  &  6  Vict.  c.  18.  *•  famous  South  Sea  project  had  beg- 

(t)  It  must  appear,  however,  that  "  gared  half  the  nation,"  it  was  made 

the  demand  is  oue  for  which  the  so-  highly  penal  for  subscribers  to  public 

ciety  at  large  is  properly  answerable,  undertakings  to  "  pid|ttne  to  act  as  if 

which  must  depend  on  its  constitution,  "they    were    corporate    bodies,"   by 

and  the  course  of  dealing  out  of  which  making  their  shares  in  stock  transfer- 

the  demand  arises.   As  to  the  liability  able,  &c.     But  this  act  was  repealed 

of  members  or  directors  of  non-incor-  by  6  Geo.  4,  c  91,  which  at  the  same 

porated  companies  and  clubs,  seeAtt-  time  remitted  such  companies  to  the 

woodv.Small,  7  B.  &  C.390  ;  Braroah  general    prohibition   of   the   common 

V.  Roberts,  3  Bing.  N .  C.  963  ;  Todd  law.  See  Ouveigier ».  Fellowes,  above 

V.  Emly,  7  Mee.  &.  W.  427  ;  8  Mee.  cited. 
U  \V.  605. 
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"  though  it  would  be  expedient  to  confer  on  them  some  of 
"  the  privileges  of  and  incident  to  corporations  created  by 
"  royal  charters,  and  also  to  invest  such  associations,  or 
"  some  of  them,  with  certain  other  powers  and  privileges," 
her  Majesty  is  empowered  by  her  letters-patent  to  grant  to 
any  company  or  body  of  persons  associated  for  any  trading 
or  other  purposes  whatever  (v),  and  to  the  heirs,  executors, 
administrators,  and  assigns  of  any  such  persons,  although 
not  incorporated  by  such  letters-patent,  any  privilege  or 
privileges  which,  according  to  the  common  law,  it  would 
be  competent  to  the  crown  to  grant  to  any  such  company 
by  charter  of  incorporation.  And  the  letters-patent  may 
contain  provisions  declaring  the  members  individually 
liable  in  their  persons  and  property  for  the  engagements 
and  liabilities  of  the  company,  to  such  extent  only  as  shall 
be  limited  by  such  letters-patent.  And  as  regards  charters 
of  incorporation  this  act  also  provides  that  her  Majesty 
may  limit  the  duration  of  them  for  a  term  of  years,  or  any 
other  period  whatsoever,  and  may  also  make  the  corpora- 
tion thereby  formed  subject  to  all  the  provisions  in  the  act 
contained  as  to  unincorporated  companies.  Another  act, 
also,  7  &  8  Vict.  c.  11 0,  has  been  recently  passed  with  re- 
spect to  Joint  Stock  Companies,  a  term  which  has  been 
used  in  modern  times  to  signify  voluntary  societies  with 
transferable  shares,  but  which  this  act  defines  to  mean 
every  partnership  whereof  the  capital  is  divided  into  shares, 
transferable  without  the  express  consent  of  all  the  co- 
partners ;  and  also  every  such  association  for  insurance  of 
lives  or  property,  as  in  the  act  specified,  or  for  granting 
annuities  on  lives  ;  and  also  friendly  societies  making  as- 
surances (M^life  to  the  extent  in  the  act  specified  ;  and  also 
every  partnership,  which  at  its  formation,  or  by  subsequent 
admission,  (except  any  admission  subsequent  on  devolu- 
tion, or  any  act  in  law),  shall  consist  of  more  than  twenty- 
five  members.  As  to  all  such  companies  other  than  those 
which  arc  incorporated  or  privileged  to  sue  or  be  sued  in 

((')  At  10  cliartcn  under  thU  act,  see  Rutter  v.  Chapman,  8  Mec.  &  W.  1. 
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the  names  of  their  officers  or  members  (x),  which  are  esta- 
blished in  England  for  any  commercial  purpose,  or  pur- 
pose of  profit,  or  purpose  of  insurance  (except  banking 
companies  (t/),  schools,  and  scientific  and  Hterary  institu- 
tions, friendly  societies  (not  insuring  as  aforesaid),  loan 
societies,  and  benefit  building  societies),  a  particular  plan 
of  registration  is  appointed  by  this  act,  provisional  upon 
their  first  projection,  and  complete  upon  their  actual  for- 
mation ;  and  such  companies,  when  completely  registered, 
are  to  be  considered  as  incorjwrated  for  a  variety  of  pur- 
poses, but  so  as  not  in  any  wise  to  prevent  the  liability  of 
the  shareholders,  if  due  diligence  have  been  first  used  to 
obtain  satisfaction  out  of  the  corporate  property  (:) ;  and 
regulations  are  made  as  to  their  constitution,  and  the 
management  of  their  afiairs.  And  as  to  the  individual 
liability  of  each  particular  member,  it  is  provided,  that  it 
shall  last  for  three  years  after  he  shall  cease  to  be  a  share- 
holder. By  another  act  of  the  same  session,  7  &  8  Vict, 
c.  Ill,  such  registered  companies,  and  all  companies  re- 
gularly incorporated,  and  companies  privileged  under  the 
7  Will.  IV.  &  1  Vict.  c.  73,  and  all  banking  partnerships 
consisting  of  more  than  six  persons  (a),  shall  be  liable  in 
certain  cases  to  a  fiat  in  bankruptcy  in  their  corporate  or 
associated  capacity,  if  established  for  commercial  purposes ; 
and  the  court  actfng  under  such  fiat  shall  inquire  into  the 
cause  of  the  company's  failure,  and  report  thereon  to  the 
Board  of  Trade,  which  may  recommend  her  Majesty  to 
revoke  the  company's  charter ;  and  the  Attorney-General 
may  also,  if  the  case  so  require,  direct  a  prosecution  of  the 
directors  or  other  officers.  The  same  act,  moreover,  con- 
tains provisions  for  winding  up  the  concerns  of  such  com- 
panies, and  compelling  contributions  as  between  the  mem- 
bers, under  the  direction  of  the  Court  of  Chancery. 

III.  Returning  however  from  this  digression,  Qwe  pro- 

(x)  7  &  8  Vict.  c.  1 10,  s.  2.  Geo.  4,  c.  46.  &c. 

(«)  The  case  of  Joint  Stock  Bauk-  (x)  7  &  8  Vict.  c.  1 10.  ss.  25,  66. 

ittg  Companies  is  specially  provided  (u)  7  &  8  Vict.  c.  113,  s.  48. 

for  by  other  acts  of  parliament,  see  7 
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[[ceed  next  to  inquire  how  corporations  may  be  visited. 
For  corporations,  being  composed  of  individuals  subject 
to  human  frailties,  are  liable,  as  well  as  private  persons,  to 
deviate  from  the  end  of  their  institution.  And  for  that 
reason  the  law  has  provided  proper  persons  to  visit,  in- 
quire into,  and  correct  all  irregularities  that  arise]]  in  them. 

QWith  regard  to  all  ecclesiastical  corporations,  the  ordi- 
nary is  their  visitor,  so  constituted  by  the  canon  law,  and 
from  thence  derived  to  us.  The  pope  formerly,  and  now  the 
crown,  as  supreme  ordinary,  is  the  visitor  of  the  archbishop 
or  metropolitan :  the  metropolitan  has  the  charge  and 
coercion  of  all  his  suffragan  bishops  :  and  the  bishops  in 
their  several  dioceses  are  in  ecclesiastical  matters  the 
visitors  of  all  deans  and  chapters,  of  all  parsons  and  vicars, 
and  of  all  other  spiritual  corporations^  (b). 

With  respect  to  lay  corporations  of  the  eleemosynary 
kind,  [[the  founder,  his  heirs,  or  assigns,  are  the  visitors ;]] 
for  in  a  lay  incorporation  the  ordinary  cannot  visit.  Yet 
\jf  the  sovereign  and  a  private  man  join  in  endowing  an 
eleemosynary  foundation,  the  sovereign  alone  shall  be  the 
founder  of  it ;]]  for  here  the  royal  prerogative  prevails. 
And  the  founder  has  also  a  right  to  appoint  a  visitor, 
and  to  limit  the  jurisdiction  that  he  is  to  possess ;  and  if 
the  heirs  of  a  private  founder  fail,  and  no  visitor  has  been 
appointed  by  him,  the  right  of  visitation  devolves  in  such 
case  upon  the  crown,  and  is  exercised  on  behalf  of  the 
crown  in  the  Court  of  Chancery  (c). 

As  to  a  civil  lay  incorporation  it  has  no  visitor,  in  the 
sense  of  the  term  here  intended — but  the  misbehaviour 
of  all  bodies  corporate  of  this  class  are  inquired  into  and 
redressed,  and  their  controversies  decided,  in  the  Court  of 
Queen's  Bench,  according  to  the  rules  of  the  common 
law  (</).  And  accordingly  in  the  case  of  the  College  of  Phy- 
sicians, though  the  king  by  his  letters-patent  had  subjected 
that  body  Qo  the  visitation  of  four  very  respectable  persons, 

(6)  See  Re  Dean  of  Yotk,  2  Adnl.      233. 
6t  E.  N.  8.  1.  (<i)  Per  Uoli,  Philips  v.  Dury.  Ld. 

(c)  R.  V.  Callierinc  Mall,  't  T.  R.       Hayni.  ». 
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Qhe  Lord  Chancellor, the  two  Chief  Justices,  and  the  Chief 
Baron,  though  the  College  had  accepted  this  charter  with 
all  possible  marks  of  acquiescence,  and  had  acted  under 
it  for  more  than  a  century,  yet  in  1753  the  authority  of 
the  provisions  coming  into  dispute  on  an  appeal  preferred 
to  these  supposed  visitors,  they  directed  the  legality  of 
their  own  appointment  to  be  argued,  and  as  this  College 
was  merely  a  civil  and  not  an  eleemosynary  foundation, 
they  at  length  determined,  upon  several  days*  solemn  de- 
bate, that  they  had  no  jurisdiction  as  visitors,  and  remitted 
the  appellant,  if  aggrieved,  to  his  regular  remedy  in  his 
Majesty's  Court  of  King's  Bench  ]] 

Hospitals  are  eleemosynary  corporations.  [These  were 
considered  by  the  popish  clergy  as  of  mere  ecclesiastical 
jurisdiction ;  however  the  laws  of  the  land  judged  other- 
wise, and  with  regard  to  these  institutions  it  has  long  been 
held  (e),  that  if  the  hospital  be  spiritual,  the  bishop  shall 
visit — but  if  lay,  the  patron.  This  right  of  lay  patrons 
was  indeed  abridged  by  statute  2  Hen.  V.  c.  1,  which  or- 
dained that  the  ordinary  should  visit  all  hospitals  founded 
by  subjects,  though  the  king's  right  was  reserved  to  visit 
by  his  commissioners  such  as  were  of  royal  foundation. 
But  the  subject's  right  was  in  part  restored  by  14  Eliz. 
c.  5,  which  directs  the  bishop  to  visit  such  hospitals  only 
where  no  visitor  is  appointed  by  the  founders  thereof;  and 
all  the  hospitals  founded  by  virtue  of  the  statute  39  Eliz.  c. 
5,  are  to  be  visited  by  such  persons  as  shall  be  nominated 
by  the  respective  founders.  But  still  if  the  founder  ap- 
points nobody,  the  bishop  of  the  diocese  must  visit  {f). 

Colleges  in  the  Universities'^  (though  not,  as  before  re- 
marked, the  universities  at  large)  are  also  eleemosynary 
corporations.  And  Qwhatever  the  common  law  may 
now  or  might  formerly  judge)  were  certainly  considered 
by  the  popish  clergy,  under  whose  direction  they  were, 
as  ecclesiastical,  or,  at  least,  as  clerical  corporations ;  and 
therefore  the  right  of  visitation  was  claimed  by  the  or- 
dinary of  the  diocese.     This  is  evident,  because  in  many 

(e)  Year  Book,  8  Edw.  3, 28  ;  8  Ass.  29.  (/)  2  Inst.  725. 
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[[of  our  most  antient  colleges,  when  the  founder  had  a 
mind  to  subject  them  to  a  visitor  of  his  own  nomina- 
tion, he  obtained  for  that  purpose  a  papal  bull  to  exempt 
them  from  the  jurisdiction  of  the  ordinary,  several  of 
which  are  still  preserved  in  the  archives  of  the  respective 
societies.  And  in  some  of  the  colleges  of  Oxford,  where 
no  special  visitor  is  appointed,  the  Bishop  of  Lincoln,  in 
whose  diocese  Oxford  was  formerly  comprised,  has  invari- 
ably exercised  visitorial  authority ;  which  can  be  ascribed 
to  nothing  else  but  his  supposed  title  as  ordinary  to  visit 
these  among  other  ecclesiastical  foundations.]] 

[[But  whatever  might  be  formerly  the  opinion  of  the 
clergy,  it  is  now  held  as  established  law,  that  colleges  are 
lay  corporations,  though  sometimes  totally  composed  of 
ecclesiastical  persons  (^),  and  that  where  the  founder  has 
appointed  no  other  visitor,  and  his  heirs  become  extinct, 
the  right  of  visitation  belongs  to  the  crown ;  that  is,  to 
the  Lord  Chancellor  sitting  as  the  crown's  representative 
in  the  Court  of  Chancery  (A)-]] 

So  much  with  respect  to  the  persons  by  whom  the  dif- 
ferent classes  of  corporations  are  respectively  to  be  visited. 
With  respect  to  the  nature  of  a  visitor's  duties  it  may  be 
laid  down  generally,  that  they  are  to  control  all  irregu- 
larities in  the  institution  over  which  he  presides,  and 
to  decide  and  give  redress  in  all  controversies  arising 
among  the  members,  as  to  the  interpretation  of  their  laws 
and  statutes — that  in  the  exercise  of  these  duties  he  is  to 
be  guided  by  the  intentions  of  the  founder,  so  far  as  they 
can  be  collected  from  the  statutes  or  from  the  design  of  the 
institution — that  as  to  the  course  of  proceeding  he  is  tied  up 
to  no  particular  forms  (/), — and  that  while  he  keei)s  within 
his  jurisdiction,  Qhis  determinations  as  visitor  are  final  and 
examinable  in  no  other  court  whatsoever  (j).]]    [[Also  it  is 

ig)  Philip*  V.  Hury,  Ld.  Raym.  8.  2  T.  K.  290 ;  sec  Re  Dean  of  York, 

(A)  Kux  V.  Calberine  Hall,  4  'i'.  R.  ubi  sup. 
233;    Ki   pari*  Wraogham,  2   Ves.  (j)  Philips  ».  Rury,  Ld.  Raym.  5; 

juD.  609.  S.  C.   4  Mod.   106;  Shaw,  35,  407; 

(i)  Dishop  of  Ely  v.  Beoticy,  2  Salk.  403;  ('arth.   180;    St.  John's 

13ro.  &C.  220;  R.  v.  Bialiop  of  ICly,  College  v.  Todington,  1   Rurr.  200; 
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[[said,  that  where  the  founder  of  an  eleemosynary  founda- 
tion appoints  a  visitor,  and  limits  his  jurisdiction  by  rules 
and  statutes,  if  the  visitor  in  his  sentence  exceeds  these 
rules,  an  action  lies  against  him,  but  it  is  otherwise  where 
he  mistakes  in  a  thing  within  his  power  (/c)-]] 

QIV.  We  come  now  in  the  last  place  to  consider  how 
corporations  may  be  dissolved.  Any  particular  member 
may  be  disfranchised  or  lose  his  place  in  the  corporation, 
by  acting  contrary  to  the  laws  of  the  society  or  the  laws 
of  the  land,  or  he  may  resign  it  by  his  own  voluntary 
act  (/).  But  the  body  politic  may  also  itself  be  dissolved 
in  several  ways— which  dissolution  is  the  civil  death  of  the 
corporation ;  and  in  this  case  their  lands  and  tenements 
shall  revert  to  the  person  or  his  heirs  who  granted  them 
to  the  corporation  ;  for  the  law  doth  annex  a  condition  to 
every  such  grant,  that  if  the  corporation  be  dissolved  the 
grantor  shall  have  again  the  lands,  because  the  cause  of 
the  grant  faileth  (»i).  The  grant  is  indeed  only  during  the 
life  of  the  corporation,  which  may  endure  for  ever — but 
when  that  life  is  determined  by  the  dissolution  of  the  body 
politic,  the  grantor  takes  it  back  by  reversion,  as  in  the 
case  of  every  other  grant  for  life.  The  debts  of  a  conjo- 
ration]]  aggregate,  [[either  to  or  from  it,  are  totally  extin- 
guished by  its  dissolution  («) ;  for  it  has  no  longer  a  corpo- 
rate character  in  which  to  sue  or  be  sued,  and  as  during  its 
existence  the  members  of  it  could  not  recover  or  be  charged 
with  the  corporate  debts  in  their  natural  capacities,  so 
neither  can  they  when  it  has  ceased  to  exist.]] 

[[A  corporation  may  be  dissolved — 1.  *By  act  of  parlia- 
ment, which  is  boundless  in  its  operations.]]  And  as  to 
a  corporation  aggregate— [[2.  By  the  natural  death  of  all 
its  members.]]  3.  By  the  loss  of  such  an  integral  part  of 
its  members  as  is  necessary,  according  to  the  charter,  to 
the  validity  of  corporate  elections,  for  in  such  cases  the 

R.  V.  Bishop  of  Ely,  ubi  sup. ;  R.  i'.  2   Burr.  723  ;  R.  v.  Harris,  1  B.  & 

Bishop  of  Worcester,  4  M.  &  S.  415.  Adol.  936. 

(k)  2  Lutw.  1566.  (m)  Co.  Liti.  13. 

(0  11  Rep.  98;  R.   v.  Liverpool,  (n)  Edmunds  ».  Brown,  1  Lev.  237. 
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corporation  has  lost  the  power  of  continuing  its  own  suc- 
cession (o).  [[4.  By  surrender  of  its  franchises  into  the 
hands  of  the  sovereign,  which  is  a  kind  of  suicide.  5.  By 
forfeiture  of  its  charter,  through  neghgence  or  abuse  of  its 
franchises;  in  which  case  the  law  judges  that  the  body 
politic  has  broken  the  condition  upon  which  it  was  incor- 
porated, and  thereupon  the  incorporation  is  void  (p).  And 
the  regular  course  is  to  bring  an  information  in  the  nature 
of  a  writ  of  quo  warranto,  to  inquire  by  what  warrant  the 
members  now  exercise  their  corporate  power,  having  for- 
feited it  by  such  and  such  proceedings.  The  exertion  of 
this  act  of  law  for  the  purposes  of  the  state,  in  the  reigns 
of  King  Charles  and  King  James  the  Second,  particularly 
by  revoking  the  charter  of  the  city  of  London,  gave  great 
and  just  offence  ;  though  perhaps  in  strictness  of  law,  the 
proceedings  in  most  of  the  cases  that  occurred  were  suffi- 
ciently regular ;  but  the  judgment  against  the  charter  of 
London  was  reversed  by  act  of  parliament  (g)  after  the 
Revolution,  and  by  the  same  statute  it  is  enacted,  that  the 
franchises  of  the  city  of  London  shall  never  more  be  for- 
feited for  any  cause  whatever.]] 

We  have  already  remarked,  that  there  is  a  species  of 
lay  corporation,  which  is  erected  for  the  good  govern- 
ment of  a  town.  An  institution  of  this  kind  has  latterly 
been  termed  a  municipal  corporation  ;  and  may  be  defined 
generally  as  a  body  politic  or  corporate,  established  in 
some  town  to  protect  the  interests  of  its  inhabitants  as 
such,  and  the  maintenance  of  order  therein,  and  consist- 
ing of  the  burgeSses  or  freemen,  that  is,  such  persons  as 

(o)  See  11  Geo.  1,  c.  4,  s.  5 ;  R.  other  officers  also.    The  provisions  of 

V.  Pasitnore,  3T.  R.  199  ;  R.  v.  Mil-  this  statute  arc  expressly  extended  to 

ler,  6  T.  R.  268;  R.   v.   Morris,  3  elections  under  the  Municipal  Ruform 

East.  213;  S.  C.  4  East,  17.     JJutby  Act,  by  7  Will.  4  &    1   Vict.  c.  78, 

11  Geo.  1,  c.  4,   it  is  provided,  that  s.  2(j. 

municipal  corp  ^rations   shall   not  be  (;>)  R.  v,  Ponsonby,  1  Ves.jun.  8. 

dissolved  by  the  non-election  or  void  {q)  St.  2  W.   &  M.  c.  8  ;  vide  R. 

election  of  the  mayor  or  other  chief  v.  /Vmery,  2T.  R.  615;  S.Ci in  error, 

officer  on  the  day  mentioned  in  the  4  T,  R.  122. 
cbarUir,  tod  thii  it  held  to  eiteod  to 
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are  duly  and  legally  admitted  as  members  of  the  cor- 
porate body. 

The  earlier  history  of  the  incorporation  of  the  English 
towns  (r)  is  involved  in  some  degree  of  obscurity.  What 
may  be  stated  with  certainty,  however,  is  as  follows. 

First,  a  diligent  examination  of  our  antient  historical 
remains  will  suffice  to  establish  the  point,  that  even  prior 
to  the  Norman  Conquest  there  existed,  at  least,  the  germ 
of  municipal  corporations  in  this  country  («) ;  it  having 
been  usual  for  such  persons  of  free  condition  as  were  not 
landowners,  to  settle  in  the  towns  and  occupy  houses 
there,  as  tenants  to  the  crown,  or  some  inferior  lord,  under 
the  name  of  burgesses  (<) ;  to  form  themselves  by  licences 
from  the  crown,  (as  many  classes  of  persons  did  in  that 
age,)  into  voluntary  associations  or  fraternities,  called 
guilds  (m)  ;  to  be  entitled  in  their  capacity  of  burgesses  to 
certain  property  (y),  and  in  the  same  capacity  to  be  exempt 


(r)  A  full  account  of  the  esta- 
blishment of  the  comtnunitiet  in  Italy, 
France,  Germany,  aud  Spain,  is  given 
in  Robertson's  CLas.  V.  vol.  i.  p.  33, 
notes  XV.,  xvi.,  xvii.,  xviii.  By  this 
account  it  appears,  that  in  France 
charters  of  date  as  early  as  a.  d.  974 
and  1025,  are  known  to  have  been 
granted  in  favour  of  certain  French 
towns,  conferring  liberties  and  privi- 
leges upon  them  ;  but  the  communities 
did  not  acquire  the  privilege  of  muni- 
cipal government  and  some  other  of 
the  more  important  concessions  till 
the  time  of  Louis  VI.  about  a.d, 
1120. 

(s)  Robertson  says,  that  in  Eng- 
land the  establishment  of  communities 
or  corporations  was  posterior  to  the 
conquest,  "  and  that  the  practice  was 
"  borrowed  from  France."  He  adds, 
however,  "  that  it  is  not  improbable 
"  that  some  of  the  towns  in  England 
"  were  formed  into  corporations  undei 


"  the  Saxon  kings,  and  that  the  char- 
"  ten  granted  by  the  kings  of  the 
"  Norman  race  were  not  charter*  of 
"  enfranchisement  from  a  state  of 
"  slavery,  but  a  confirmation  of  privi- 
"  leges  which  they  already  enjoyed." 
And  he  cites  Lord  Lyttleton's  Hist,  of 
Hen.  2,  vol.  ii.  p.  317. 

(()  Turner's  Hist.  Anglo-Sax.  vol. 
iii.  pp.  106,  107  }  DooMMlay  Book, 
passim. 

(u)  Ibid.  p.  98.  As  to  guilds,  vide 
sup.  p.  173,  n.  (u).  There  seems 
reason  to  believe,  that  guilds  were  al- 
ways founded  by  the  crown's  licence. 
After  the  Conquest  this  was  undoubt- 
ediy  the  case.  See  Madox,  Firma 
Burgi,  p.  26. 

(v)  This  appears  from  some  of  the 
entries  in  the  Domesday.  Thus  ia 
Canterbury,  burgesses  dt  reg*  33 
acras  prati  in  gildam  snam.  Domes* 
day,  p.  2. 
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from  certain  burthens,  and  to  be  subject  to  certain  lia- 
bilities {w).  It  is  also  clear,  that  very  soon  after  the  con- 
quest, and  from  thence  downwards  to  the  time  of  Henry 
VI.,  or  thereabouts,  charters  were  from  time  to  time  con- 
ceded by  the  Anglo-Norman  kings  to  the  same  towns  (ar), 
and  to  others,  either  confirming  the  former  grants,  or  (as 
the  case  might  be)  conferring  new  ones ;  that  by  such 
charters  the  boroughs  were  frequently  demised  in  fee  farm 
to  the  burgesses  (z/) ;  and  these  persons  were  also  autho- 
rized to  have  a  guild  merchant  (?) ;  to  have  officers  such  as 
mayors,  aldermen,  bailiffs,  and  the  like,  for  government  of 
their  towns  (a) ;  to  hold  courts  of  their  own  for  adminis- 
tration of  justice  within  the  same  precinct  (6);  and  to  enjoy 
many  other  liberties  and  privileges,  of  which  it  may  be 
said,  in  general,  that  they  chiefly  consisted  of  exemptions 
from  arbitrary  taxation  and  from  feudal  oppressions. 

And  lastly,  we  find  that  from  about  the  reign  of  Henry 
VI.  to  the  present  day,  other  charters  of  a  similar  cha- 
racter (though  varying  of  course  with  the  change  of  times, 
as  to  the  nature  of  the  specific  privileges  conferred)  have 
been  repeatedly  granted  to  the  same  and  to  other  towns 
by  our  different  monarchs ;  but  in  a  form  more  strictly 
adapted  to  the  legal  idea  of  an  incorporation  ;  these  instru- 
ments containing  an  express  grant  that  the  mayor,  baihff, 
(or  other  officers),  and  burgesses  of  the  particular  towns, 
should  be  a  "  body  corporate"  by  a  certain  name,  and  by 

(w)  Domesday,  passim.  gam  et  gildam  mercatoriam.     Madox, 

(j)  The  enumeration  of  the  towns  Firma    Burgi,  27,    where   see   other 

particularly  noticed   in   Domesday  in  instances. 

reference  to   their  services   and   cus-  (a)  Madox,  Firma  Burgi,  28,  1 16, 

toms,  will  be  found  in  the  Introduction  136,  139. 

to   Domesday  by  Sir  II.  Ellis,  vol.  i.  (b)  See  charter  of  Rich.  I.,  grant- 

p.  191.  ing    to    the  burgesses  of  Colchester, 

(y)  Madox,  Firma  Burgi,  p.  37.  "quod  ipsi  pouanl  tie  seipsis  hallivos 

(s)Thuit  Hen.  II.  grants  to  the  bur-  (inotcunqiie  volueriyil  et  judiciarios  ad 

geSMtof  SoulhamptOD,  "  quodhabeani  sumandnm  plaeita  corona'  nostrtr.  et  ad 

$t  tan$tiut  gildam  $uam  el  omuei  li-  placitaitdum  eadem  pincila  infra  bur- 

b«rlatet  et  coinueludinei,"  &c. ;    and  gum  lunm."     Ibid.  28. 
King  John  granU  to  Dunwich  han- 
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that  name  have  perpetual  succession,  and  be  competent  to 
sue  and  be  sued,  and  the  like  (c). 

Under  all  these  different  grants  a  very  large  proportion 
of  the  different  towns  of  England  have  successively  become 
incorporated  ;  but  until  a  recent  period  their  constitutions 
were  in  many  respects  defective,  and  of  a  nature  liable  to 
abuse;  and  being  founded  besides  on  charters  granted 
by  different  kings  at  different  times,  or  on  the  immemorial 
custom  applicable  to  each  particular  town,  where  the 
charter  was  lost  or  silent,  were  subject  to  a  great  and 
inconvenient  variety  of  structure.  To  place  these  im- 
portant institutions  upon  a  more  satisfactory  and  uniform 
basis,  and  to  purify  their  internal  economy,  it  was  deemed 
necessary  in  the  course  of  the  last  reign  to  pass  an  act 
"  to  regulate  the  municipal  corporations  in  England  and 
Wales"  (</). 

By  this  statute  5  &  6  Will.  IV^  c.  76  (commonly  called 
the  Municipal  Corporation  Act),  the  corporate  towns,  or,  as 
they  are  denominated  in  this  statute,  boroughs  {e)  enume- 
rated in  the  schedules  A.  and  B.  annexed  thereto,  (com- 
prising, with  the  exception    of  London  and  a  few  other 

(c)  See  the  charters  of  Hen.  VI. and  "  corporated  towns,  a  general,  and,  in 

Ed  w.  IV.,  cited  ibid.    Before  the  reign  "our  opinion,    a  just  dissatisfaction 

of  Hen.  VI.  demises  in  fee  farm,  or  "  with   the  municipal  institutions — a 

other  grants  to  burgesses,  were  to  bold  "  distrust  of  the  i«If-elected  municipal 

to  them  and  their  "  heirs,"  or  some-  "  councils,  whose  powers  are  subject 

times   to   their  "  successors   or   their  "  to    no  popular  control,  and  wboae 

heirs.''     Ibid.  39.  "  acts  and    proceedings  being   secret 

{d  )  This  act  was  preceded  by  the  "  are  not  checked  by  the  influence  of 

appointment  of   a  commission  dated  "  public   opinion — a   distrust    of  the 

(18  July,  4  Will.  4;,  "  to  inquire  into  "  municipal  magistracy,  tainting  with 

"  the  existing  slate  of  muuicipal  cor-  "  suspicion  the  local  administration  of 

"  poratioDs  iu   England    and    Wales,  "  justice,— a  discontent  under  the  bui- 

"  and  to  collect  information  respecting  "  thea  of  local  taxation,  while  revenues 

"  the  defects    in    their  constitution,  "  are   diverted  from  their    legitimate 

"  &c."     The  first  report  of  the  com-  "  use,"  ike.  p.  49. 
missioners,  dated  30th  March,  1835,  (e)  The  term  borough  is  employed 

contained   the    following    statement:  ia  this  act  in  a  somewhat  novel  sense. 

'•  There  prevails   among   the   inhabi-  It  seems  originally  to  have  signified  a 

"  tants  of  a  great  majority  of  the  in-  town  of  note  or  importance,  but  geite- 
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places,  the  whole  of  those  in  England  and  Wales  (/),)  are 
placed  under  one  uniform  plan  of  constitution  thereby 
newly  devised.  According  to  this  plan  the  definition  of  a 
burgess  (g)  in  the  boroughs  comprised  in  the  act  (that  is,  a 
burgess  intitled  to  such  new  rights  as  the  act  for  the  first 
time  confers  on  these  boroughs  (h),)  is  a  male  person  of 
full  age  not  an  alien,  nor  having  received  within  the  last 
twelve  months  parochial  relief,  or  alms,  or  pension,  or 
charitable  allowance  from  the  charitable  trustees  of  the 
borough,  who  on  the  last  day  of  August  in  any  year  shall 
have  occupied  any  house,  warehouse,  counting-house,  or 
shop  within  the  borough,  during  that  year  and  the  whole 
of  the  two  preceding  years ;  and  during  such  occupation 
shall  also  have  been  an  inhabitant  householder  within  the 
borough,  or  within  seven  miles  thereof;  and  shall  during 
such  time  have  been  rated  in  respect  of  such  premises  to 
all  rates  for  relief  of  the  poor(i),  and  have  paid  all  such 
rates  and  all  borough  rates  in  respect  of  the  same  pre- 
mises, except  those  payable  for  the  last  six  calendar 
months;  and  shall  be  duly  enrolled  in  that  year  as  a  bur- 
gess on  the  burgess  roll{k).     Which  definition  however 

rally  in  later   times  a  town   sending  134,  135.    As  to  thebou»(Jat-ie6or  the 

members   to   parliament.     Vide  sup.  boroughs  to   which    the   act   applies, 

vol.  i.  p.  116,  nofe(i) ;   Madox,  Firma  and  of  the  wards  thereof,  vide  sects.  7, 

Burgi,  p.  2.     And  it  is  used  in  that  8,  39,  41  of  6  &  7  Will.  4,c.  103;  7 

sense  in  the  Reform  Act,  2  Will.  4,  c.  Will.  4  &  1  Vict.  c.  78,  ss. 29,  41. 
45,  s.  79.     In  neither  of  these  appli-  (g)  See  5  &  6  Will.  4,  c.  76,  ss.  9, 

cations  of  the  word  did  it  necessarily  13. 

involve  the  idea  of  a  municipal  corpo-  (K)  Ibid,  and  see  sects.  2 — 5.     As 

ration.  to  burgesses,  see  farther  6  &  7  Will.  4, 

(/)  The  act  provides,  sect.  136—  c.  104,  r.  7  ;  7  Will.  4  &  1   Vict.  c. 

138,  that  nothing  therein   contained  78,  ss.  4,  5,  6,  7,  8,  9,  24. 
■hall  alter  or  affect  the  rights  of  the  (»)  R.  v.  Bridgenorth  (Mayor),  10 

aniversities  of  Cambridge,  Oxford,  or  Ad.  &  E.  66;  R.  v.  Eye  (Mayor),  9 

Durham,  or  the  jurisdiction  over  pre-  Ad.  &  E.  670. 
cincts  of  caihedruls,   or   the    letters-  (/c)  As  to  the  burgess  roll,  see  R.  v. 

patent  granted  to  the  Grammar  School  Hardwich  (Mayor),  8  Ad.  &  E.  919  ; 

at  Louth.      It  also  contains   several  and  see  5  &  6  Will.  4,  c.  76,  s.  22. 

uvingt   as    to  the    dock  yards,  &c.  Before  this  act  the  title  of  burgess  (or 

1.  89,  and  the  Cinque  Ports,  ss.  108,  the/refdom,  as  it  is  called)  was  gene- 
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is  to  be  understood  as  subject  to  the  following  rule,  that 
when  the  premises  came  to  the  party  by  descent,  mar- 
riage, marriage  settlement,  devise,  or  promotion  to  any 
benefice  or  office,  he  shall  be  entitled  to  reckon  in  the 
occupancy  and  rating  of  the  former  party  from  whom  they 
were  so  derived  (m). 

The  new  municipal  constitution  farther  provides,  that 
in  every  borough  there  shall  be  elected  annually  a 
"  mayor"  (n),  and  periodically  a  certain  number  of  "  al- 
dermen" (o),  and  of"  councillors"  (/)),  who  together  shall 
constitute  "  the  council"  (q)  of  the  borough  (r)  ; — that  they 
shall  be  respectively  chosen  from  among  persons  on,  or 
entitled  to  be  on,  the  burgess  list,  and  otherwise  qualified 
as  in  the  act  described  («) ; — that  the  councillors  shall  be 
elected  by  the  burgesses  (/),  and  the  mayor  and  aldermen 


rally  acquired  by  birlh,  marriage  or 
servitude,  that  is,  by  being  born  of  a 
freeman,  by  marrying  the  daughter  or 
widow  of  a  freeman,  or  by  apprentice* 
ship  for  seven  years  within  the  boiough 
to  a  freeman.  It  might  also  be  ob- 
tained by  gift  or  purchase.  First  Re- 
port of  Commissioners,  pp.  18,  19. 

(»i)  Sect.  12;  7  Will.  4  &  I  Vict, 
c.  78,  8,  8. 

(n)  Sect.  49.  The  case  of  the  death, 
absence,  or  incapacity  of  the  mayor,  is 
provided  fur  by  sect.  36  ;  of  the  alder- 
men by  7  Will.  4  &  1  Vict.  c.  78,  s. 
16.  By  6&7  Will.  4,  c.  105.  s.  4, 
the  mayor  is  to  bold  over  till  accept- 
ance of  office  by  his  successor. 

(o)  Sect.  25. 

(p)  Sect.  25,  31. 

((/)  As  to  powers  of  council,  see 
sect.  72,  73  ;  6  &  7  Will.  4.  c.  104. 
s.  2;  6&  7  Will.  4,  c.  105.  s.  8;  7 
Will.  4  &  1  Vict.  c.  78,  s.  45,  46,  47  ; 
Staniland  v.  Hopkins,  9  Mee.  &  W, 
178. 

(r)  Sect.  25. 

(s)  Sect.  28.  Vide 6  &  7  Will.  4,c. 
VOL.  III. 


104,  s.  7.  Since  the  Municipal  Act  there 
have  been  several  additional  statutes 
regulating  the  subject  of  elections. 
Vide  fi  &  7  Will.  4,  c.  105.  s.  6  ;  7 
Will.  4  &  1  Vict.  c.  78.  s.  1,  11,14, 
18,25.26;  3  &  4  Vict.  c.  47.  s.  1  ; 
6  &  7  Vict.  c.  89.  s.  1,  2.  3,  5.  Sm 
also  1  &i  2  Vict.  cc.  5,  15.  as  to  lelief 
of  Quakers.  Moravians  and  Separa> 
tisu. 

(()  Sect.  29,  30.  See  Harding  v. 
Stokes,  1  Mee.  St  VV.  354;  S.  C. 
2  Mee.  ^  W.  233 ;  R.  v.  Oxford, 
6  A.  &  £.  349.  It  is  to  be  observed 
that  ceitain  boroughs  of  large  popu- 
lation are  by  the  act  divided  into  a 
certain  number  of  wards,  (vide  sect. 
39 ;  6  &  7  Will.  4.  c.  103.  s.  3).  and 
it  is  provided  that  a  certain  number  of 
councillors  shall  be  assigned  to  each 
ward  (sect.40),  and  that  the  burgesses 
of  each  ward  and  none  others  shall 
separately  elect  the  number  of  coun- 
cillors assigned  thereto  (sect.  43). 
Two  assessors  are  also  to  be  separately 
elected  for  each  ward.     (Ibid.) 

O. 
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by  the  council  (u) ; — that  the  council  shall  meet  once  a 
quarter  (and  oftener  if  due  notice  be  given),  for  transaction 
of  the  general  business  of  the  borough  (u),  and  make  their 
decisions  according  to  the  majority  of  members  present,  (if 
those  present  amount  to  one-third  of  the  whole,)  and  that 
the  mayor,  or  other  member  presiding  in  his  absence,  shall 
have  a  casting  vote  {x); — that  at  any  meeting  at  which  two- 
thirds  at  least  of  the  whole  shall  attend,  the  council  may 
make  bye-laws  for  the  good  rule  and  government  of  the 
borough,  for  the  prevention  and  suppression  of  nuisances, 
and  for  the  imposition  of  fines  on  persons  in  that  behalf 
offending  (y); — that  the  burgesses  shall  annually  elect,  from 
among  those  qualified  to  be  councillors,  two  auditors  and 
two  assessors  (z) ;  the  former  to  audit  the  accounts  of  the 
borough,  the  latter  to  assist  in  revising  the  burgess 
lists  (a) ; — and  that  the  council  also  may  appoint  a  town 
clerk  and  a  treasurer,  (neither  of  whom  is  to  be  a  member 
of  the  council,)  and  such  other  officers  as  have  been  usual 
or  shall  be  necessary,  and  shall  be  empowered  to  fix  their 
salaries  (6), — and,  if  the  borough  have  a  separate  court  of 
quarter  sessions,  shall  also  appoint  a  coroner  (c)  and  a 
clerk  of  the  peace  (rf). 

The  council  also  of  any  borough  which  is  desirous  that 

(u)  Sect.  49,  25.     As  to  the  elec-  assessors  are  disqualified  to  be  of  the 

tion  of  outgoing  alderman  to  be  mayor,  council;  by  s.   17  the  assessor  may 

vide  R.  V.  Stanley,  3  Per.  &  D.  561.  appoint  a  deputy. 

As  to  the  election  to  the  office  of  alder-  (6)  Sect.  58.    As  to   town  clerk, 

roan,  R.  v.  Brightwell,  10  A.  &  E.  see  R.  v.  Simkins,  5  A.  &  E.  423  ; 

171.     As  to  the  re-election  of  mayor,  R.  v.  Nicholetts,  5  A.  &  E.  376  ;  R. 

3  &  4  Vict.  c.  47.     As  to  the  disqua-  i'.  Arnold,  4  A.  &  E.  657;  Jones  v. 

lification  of  councillor,  &c.  in  respect  Carmarthen  (Mayor),  8  Mee.  &  W. 

of  a  contract  or  office  of  profit,  R.  v.  685.    As  to  treasurer,  see  6  &  7  Vict. 

York,  2  Gale  &  D.  105  ;  and  see  5  c.  89,  s.  6, 

&  6  Vict.  c.  104.  (c)  Sect.  62.     Hy  6  &  7  Will.  4, 

(v)  Sect.  69.  c.  105,  s.  6,  the  coroner  may  appoint 

(t)  Ibid.  a  deputy. 

(y)  Ibid.  (d)  Sect.  103.     Clerk  of  the  peace 

(t)  Sect.  37,  29.  may  appoint  an  assistant,  7  Will.  4  &c 

(a)  Sect.  93,  18.     Uy  7  Will.  4  &  1  Vict.  c.  19. 
1  Vict.  c.  78, 1.  16,  the  auditors  and 
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a  separate  court  of  quarter  sessions  (c)  should  be  holden 
there,  may  petition  the  crown  for  that  purpose ;  and  if  the 
application  be  granted,  the  crown  shall  appoint  a  recorder, 
who  shall  be  sole  judge  of  such  court  of  quarter  sessions, 
as  also  of  the  court  of  record  for  civil  actions,  if  there  be 
any,  and  if  it  be  not  regulated  by  any  local  act  of  parlia- 
ment and  no  barrister  of  five  years  standing  sat  therein 
when  the  act  passed  (/). 

To  certain  boroughs,  and  to  such  others  as  may  petition 
for  it,  the  crown  may  also  grant  a  commission  of  the 
peace,  and  nominate  such  persons  to  be  justices  as  the 
crown  shall  think  proper  {g) ;  and  the  mayor  and  recorder 
are  respectively  justices  of  the  peace  ex  officio  (A). 

It  is  provided  also  that  generally,  and  subject  to  certain 
exceptions,  the  council  shall  not  sell  or  mortgage  the  land 
or  public  stock  of  the  borough,  or  demise  them  for  more 
than  a  certain  term  (i),  and  that  the  rents,  profits  and 
interest  of  all  corporate  property  shall  be  paid  to  the  trea- 
surer, and  carried  to  the  account  of  the  borough  fund  (A), 
which,  after  discharging  debts,  shall  be  applied  to  the 
payment  of  salaries,  the  expenses  connected  with  the  cor- 
porate elections,  prosecutions,  gaols  and  maintenance  of 
offenders,  and  other  public  purposes  it), — that  the  surplus 

(e)  Sect  103.    As  to  court  of  quar-  of  leasing,  6  &  7  Will.  4.  c.  104.  s.  2. 

ter  session,  see  farther  7  Will.  4  &  1  (<c)  As  to  the  borough  funJ,  cc« 

Vict.  c.  19,  ».  1  ;  6  &  7  Will.  4.  c.  sect.  92  ;  6  &  7  Will.  4.  c.  104  ;  R.  ». 

105,  8.  10.  Ledgard.  1  A.  &  E.  N.  S.  16.    As  to 

(/)  Sects.  105,  118.     Vide  6  5c  7  property  held  by  corporations  on  cha- 

Will.4,c.l05,  s.9;  7  WiII.4&l  Vict.  ritable  or  other  trusts,  see  secU.  71  — 

c.  78,  s.  31,  et  vide  2  &  3  Vict.  c.  27.  75.     As  to  discharge  of  debt,  see  7 

The  recorder  may  appoint  a  deputy  Will.  4  &  1  Vict  c.  78,  s.  28. 

withoutconsentofeouncil,6&  7  Vict.  (0  Sect.  92.     As  to  prosecutions, 

c.  89,  s.  8.     As  to  the  recorder's  oath,  see    R.  v.  Bridgewater  (Council),  2 

6  &  7  Will.  4,  c.  105.  s.  3.  Per.  &  D.  558  ;  Attorney-General  v. 

(g)  Sect.  98.     Vide  7  Will.  4  &  1  Norwich  (Mayor),  2  Mylne  &  C.  406. 

Vict.  c.  78,  ss.  30,  31.  As  to  maintenance.  R.».  Johnson,  10 

(h)  Sects.  57,  103.  A.  &  E.  740.     As  to  gaols,  see  6  &  7 

(i)  Sects.  94,  95,  &c.   As  to  sale  of  V\  ill.  4,  c.  105.  s.  1  ;  7  Will.  4  &  1 

right  of  nomination  to  church  patron-  Vict.  c.  78.  s.  37  ;  5  &  6  Vict.  c.  63 ; 

age,  &c.se€  1  &  2  Vict.  c.  31  ;  power  7  &  8  Vict.  c.  60  ;  7  &  8  VicU  c.  93. 
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(if  any)  shall  be  expended  for  the  public  benefit  of  the  in- 
habitants, and  the  deficiency  (if  any)  made  up  by  a  rate  (m), 
— and  that  the  accounts  shall  be  at  all  times  open  to  in- 
spection, and  regularly  audited  and  printed  for  the  use  of 
the  rate-payers  (n),  and  submitted  to  the  Secretary  of  State, 
and  laid  before  both  Houses  of  Parliament  (o). 

Such  are  the  principal  features  of  the  new  municipal 
corporation  scheme,  as  to  which  however  it  is  farther  to  be 
understood  that  it  distinguishes  between  the  rights  newly 
conferred  by  the  act,  and  the  former  rights  of  the  cor- 
porators with  regard  to  the  corporate  property,  and  as  to 
voting  at  parliamentary  elections;  both  which  former  rights 
are  expressly  preserved.  For  it  is  provided  that  every  in- 
habitant, and  every  person  admitted  a  freeman  or  burgess, 
and  the  wife  or  widow,  or  son  or  daughter  of  any  freeman 
or  burgess,  and  every  person  married  to  the  daughter  of  a 
freeman  or  burgess,  and  every  apprentice,  shall  enjoy  the 
same  share  and  benefit  of  the  lands  and  public  stock  of 
the  borough,  as  he  might  have  enjoyed  in  case  the  act  had 
not  been  passed;  subject  to  the  limitation  however  that  the 
total  amount  to  be  divided  among  such  persons  shall  not 
exceed  the  surplus  which  shall  remain  after  payment  of  the 
expenses  by  the  act  charged  upon  the  borough  fund  (p). 
And  farther,  that  every  person  who  if  the  act  had  not  been 
passed  would  have  enjoyed  as  a  burgess  or  freeman,  or 
might  thereafter  have  acquired  in  respect  of  birth  or  ser- 
vitude, the  right  of  voting  in  the  election  of  members  of 
parliament,  shall  be  entitled  to  enjoy  or  acquire  such 
right  of  voting  as  fully  as  he  might  in  that  case  have 
done  (</).     It  is  also  enacted  that  the  town  clerk  of  every 

(m)  Ibid.     A«  to  levying  borough  (r))  6  &  7  Will.  4,  c.  104,  s.  10; 

rate  anJ  watch  rate,  6  &  7  Will.  4,  c.  7  Will.  4  &  1  Vict.  c.  78,  ss.  43,  49. 

104.  B.  6  ;  7  Will.  4  &  1  Vict.  c.  78,  (p)  Sect.  2. 

»,29;7  Will.  4  &  1  Vict.  c.81;2&  (v)  Sect.  4.     Vide  7  Will.  4  &  1 

3  Vict,  c   28  ;  3  &  4  Vict.  c.  28.  Vict.  c.  78,  s.  27.    See  also  as  to  the 

County  rate,  6  &  7   Will.  4,  c.  104,  right  of  voting  foi  boroughs  in  respect 

1.  4.     An  to  rating  corporate  property  of  an  occupation  to  tiie  value  of  10/., 

to  poor  rate,  4  &  6  Vict.  c.  48.  2   Will.  4,  c.  45,  s.  27,  sup.  vol.  ii. 

(«;  Sect.  93.  p.  385. 
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borough  shall  make  out  a  list  (to  be  called  the  freeman  s 
roll)  of  all  persons  admitted  burgesses  or  freemen  for  the 
purpose  of  such  reserved  rights  as  aforesaid  (r),  as  distin- 
guished from  the  burgesses  newly  created  by  the  act,  and 
entitled  to  the  rights  which  it  newly  confers ;  who  are  to 
be  entered  (as  before  explained)  on  another  roll,  called  the 
burgess  roll. 

There  are  some  other  points  of  importance,  besides  these 
already  noticed,  on  which  the  act  has  innovated  upon  the 
laws  and  customs  which  formerly  prevailed  in  corporate 
towns.  It  enacts  that  no  person  shall  in  future  be  made 
a  burgess  or  freeman  by  gift  or  purchase  («) ;  the  effect  of 
which  is  to  leave  no  other  title  in  force,  as  regards  the 
right  to  be  placed  on  the  freeman's  roll,  but  those  of 
birth,  marriage,  and  servitude  as  an  apprentice  (/)•  It 
abolishes  (though  with  a  reservation  of  the  rights  of  the 
then  existing  claimants)  the  exemptions  that  had  been 
ordinarily  claimed  by  burgesses,  inhabitants,  or  the  like, 
for  such  tolls  or  dues  as  are  levied  to  the  use  of  the  body 
corporate  {u).  And  whereas  in  divers  boroughs  a  custom 
had  prevailed,  and  bye-laws  had  been  made,  that  no  per- 
son not  being  free  of  the  borough,  or  of  certain  guilds, 
mysteries,  or  trading  companies  therein, should  keep  a  shop 
for  merchandize,  or  use  certain  trades  or  occupations,  for 
gain  within  the  same,  the  act  provides  that  every  person 
may  in  future  keep  any  shop,  and  use  every  lawful  trade 
and  occupation  therein,  any  such  custom  or  bye-laws  not- 
withstanding (x). 

It  remains  only  to  observe,  that  the  several  provisions 
of  this  act  are  applicable  not  only  to  the  boroughs  enu- 
merated  in  the  schedules,  but  to  every  other  (whether 

(r)  Sect.  5.  birth  or  servitude,  as  stated  in  the 

(s)  Sect.  3.  preceding   page;    and    no  longer  to 

(t)  Sect.  5.      As   to  the  right   of  those  admitted  by  marriage. 

persons  on  the  freemaa's  roll  to  vote  (u)  Sect.  2.     Vide  6  fie  7  Will.  4, 

for  members  of  parliament,  however,  c.  104,  s.  9. 

it  is  to  be  observed,  that  it  belongs  to  (i)  Sect.  14. 

those  only  who  have  been  admitted  by 
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before  incorporated  or  not)  which  shall  obtain  a  new 
charter  of  incorporation,  or  petition  to  the  crown  for  that 
purpose  {y) ;  and  that  with  respect  to  every  borough  falling 
within  the  act,  the  former  statutes,  charters  and  usages  by 
which  it  was  governed,  so  far  as  consistent  with  these 
provisions,  are  to  be  considered  as  still  in  force,  while  on 
the  other  hand  so  much  of  them  as  is  inconsistent  with 
the  act,  is  in  express  terms  repealed  (z). 

(y)  Sect.  141 ;  7  Will.  4  &  1  Vict.  (s)  Sect.  1. 

c.  78,  s.  49. 
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CHAPTER  II. 

OF  THE  LAWS  RELATING  TO  THE  POOR. 


[[The  poor  of  England,  till  the  time  of  Henry  VIII.,  sub- 
sisted entirely  upon  private  benevolence,  and  the  charity 
of  well-disposed  Christians  (a).  For  though  it  appears  by 
the  Mirror  (i),  that  by  the  common  law  the  poor  were  to 
be  "  sustained  by  parsons,  rectors  of  the  church,  and  the 
parishioners,  so  that  none  of  them  die  for  default  of 
sustenance,"  yet  till  the  statute  27  Hen.  VIII.  c.  25,  we 
find  no  compulsory  method  chalked  out  for  this  purpose ; 
but  the  poor  seem  to  have  been  left  to  such  relief  as  the 
humanity  of  their  neighbours  would  afford  them.  The 
monasteries  were,  in  particular,  their  principal  resource ; 
and  among  other  bad  effects  which  attended  the  monastic 
institutions,  it  was  not  perhaps  one  of  the  least,  (though 
frequently  esteemed  quite  otherwise,)  that  they  supported 
and  fed  a  very  numerous  and  very  idle  poor,  whose  sus- 
tenance depended  upon  what  was  daily  distributed  in 
alms  at  the  gates  of  the  religious  houses.  But  before  the 
total  dissolution  of  these,  the  inconvenience  of  thus  encou- 
raging the  poor  in  habits  of  indolence  and  beggary  was 
quickly  felt  throughout  the  kingdom,  and  abundance  of 
statutes  were  made  in  the  reigns  of  King  Henry  VIII.  and 
his  children  for  providing  for  the  poor  and  impotent; 
which,  the  preambles  to  some  of  them  recite,  had  of  late 
years  greatly  increased. 

(a)  The  poor  in  Ireland  had  till  of  authority  of  the  Poor  Law  Commis- 

late  no  relief  but  from  private  charity.  sioners  was  extended  to  that  part  of 

But  by  1  &  2  Vict.  c.  56,  intituled  the  realm.     This  act  was  amended  by 

••  An  Act  for  the  more  etfeclual  Relief  2  St  3  Vict.  c.  1. 
of  the  destitute  Poor  in  Ireland,"  the  (&)  Chap.  I.  sect.  3. 
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[[These  poor  were  principally  of  two  sorts :  sick  and 
impotent,  and  therefore  unable  to  work ;  idle  and  sturdy, 
and  therefore  able  but  not  willing  to  exercise  any  honest 
employment.  To  provide  in  some  measure  for  both  of 
these,  in  and  about  the  metropolis,  Edward  VI.  founded 
three  royal  hospitals  :  Christ's  and  St.  Thomas's,  for  the 
relief  of  the  impotent,  through  infancy  or  sickness ;  and 
Bridewell,  for  the  punishment  and  employment  of  the 
vigorous  and  idle.  But  these  were  far  from  being  suffi- 
cient for  the  care  of  the  poor  throughout  the  kingdom  at 
large ;  and  therefore,  after  many  other  fruitless  experi- 
ments, by  statute  43  Eliz.  c.  2,  (which  is  generally  consi- 
dered as  the  foundation  of  the  modern  poor-law,)  over- 
seers of  the  poor  were  appointed  in  every  parish.^  It  is 
provided  by  this  statute,  that  the  churchwardens  of  every 
parish  (c)  shall  be  overseers  of  the  poor,  and  that,  besides 
these,  there  shall  be  appointed  as  overseers  in  each  parish 
two,  three,  or  four,  but  not  more,  of  the  inhabitants,  such 
last-mentioned  overseers  to  be  substantial  householders, 
and  to  be  nominated  yearly  in  Easter  week,  (or  within  one 
month  after,)  by  two  justices  dwelling  near  the  parish. 

[[Their  office  and  duty,  according  to  the  same  statute, 
were  principally  these :[]  first,  to  provide  work  for  all  per- 
sons who  had  no  means  to  maintain  themselves,  and  used 
no  ordinary  trade  ;  and,  secondly,  to  raise  competent  sums 
for  the  necessary  relief  of  the  lame,  impotent,  old,  blind,  and 
such  other  being  poor  and  not  able  to  work.  [[For  these 
joint  purposes  they  were  empowered  to  make  and  levy 
rates  upon  the  several  inhabitants  of  the  parish  by  the 
same  act  of  parliament,  which  has  been  farther  explained 
and  enforced  by  several  subsequent  statutes.]] 

The  act,  it  will  be  observed,  involved  two  principles ; 
first,  that  every  poor  person  should  be  either  relieved,  or 
(what  is  equivalent)  provided  with  work  ;  next,  that  this 

(c)  As  lo  churchwardens  and  over-  6  A.  ft  E.8G3;  H.  v.  Worcestershire, 
■Mrs  Cor  Mparalc  tou>ntliii>i,  sec  R.  i>.  1  W.  W.  &  II.  432;  and  7  &  8  Vict. 
JutticM  of  North  Hiding  of  Yorkshire,      c.  101,  ss.  22,  23. 
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should  be  done  parochially ,  that  is,  out  of  funds  to  be  raised 
and  applied  by  parish  officers  within  the  limits  of  their 
respective  parislies(£/).  It  is  to  be  understood  however, 
that  the  law  did  not  allow  paupers  to  resort  for  relief  in- 
discriminately to  any  parish  they  preferred  ;  for  by  certain 
statutes  of  date  anterior  to  the  43  Eliz.  {e)  persons  unable 
or  unwilling  to  work,  were  compellable  to  remain  in  the 
particular  parishes  where  they  were  settled,  that  is,  where 
they  were  born,  or  had  made  their  abode  for  three  years, 
or  (in  case  of  vagabonds)  for  one  year  only  (/).  And  this 
was  the  origin  of  the  law  of  settlement,  with  which  that  of 
relief  holds  a  close  connection,  these  being  in  fact  the  two 
main  branches  of  which  the  poor-law  (as  established  by 
the  act  of  Elizabeth)  consists.  Still  there  was  no  regu- 
lation either  prior  to  that  act,  or  for  a  long  period  after- 
wards, to  prevent  an  able-bodied  and  industrious  pauper 
from  resorting  to  any  parish  that  he  pleased  for  employ- 
ment. But  soon  after  the  Restoration  the  more  restrictive 
principle  was  introduced,  of  confining  to  his  existing  place 
of  settlement  every  person  whatever  whose  circumstances 
were  such  as  to  make  it  probable  that  he  would  become  a 
charge  upon  the  public;  and  new  regulations  were  devised 
for  carrying  that  principle  into  full  eftect.  For  by  stat. 
13  &  14Car.  1I.C.12,  s.  l,it  was  provided  (in  substance;  that 
persons  newly  coming  to  settle  in  any  parish,  and  likely 
to  become  chargeable,  might  be  removed  by  the  warrant 
of  two  justices  of  the  peace  on  complaint  of  the  parish 
officers,  to  the  parish  where  they  were  last  legally  set- 
tled (ff).  But  that  act  also  materially  altered  the  legal 
idea  and  definition  of  settlement,  for  it  abridged  the  period 
at  which  a  man  becomes  settled  by  residence,  to  forty 

(d)    As   to   extra-parochial   town-  (g)  In    R.    v.   Inhabitants  of  St. 

ships    and   subdivisions  of  parishes,  James,  in  Bury  St.  Edmonds,  10  East, 

vide  13  &  14  Car.  2,  c.  12,  s.  22.  31 ,  Bayley,  J.  says,  "  that  before  the 

(«)   19  Hen.  7,  c.  12;    1  Edw.  6,  "  statute  of  Car.  II.  a  settlement  was 

c.  3;  3&4Edw.  6,  c.  16;    14  Elii,  "  gained  by  mere  inhabitancy,  and  the 

c.  5  ;  see  also  7  Jac.  1,  c.  4,  s.  8.  "  statute  was  passed  to  prevent  this." 

(/)  1  Black.  Com.  361. 
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days(^);   and  as  it  subjected  the  poor  to  removal  from 
every  place  in  which  they  were  not  settled,  it  had  the  far- 
ther and  indirect  effect  of  attaching  to  the  condition  of 
settlement  the  quality  of  a  right,  because  that  condition 
gave  an  exemption  from  removal.     This  state  of  the  law 
led  to  unforeseen  consequences.     Persons  who  were  de- 
sirous (for  any  reason)  of  gaining  a  settlement  right  in 
particular  parishes,  were  soon  found  to  resort  to  the  expe- 
dient of  intruding  into  them   furtively,  with  the  view  of 
completing  their  forty  days'  residence  before  they  should 
be  discovered  {i).     To  prevent  this,  provision  was  after- 
wards made  that  the  forty  days  should  be  computed  only 
from  the  period  when  notice  in  writing  of  the  party's  new 
abode  should  be  given  to  the  parish  officers  ;    such  notice 
being  dispensed  with  only  in  cases  where  the  residence 
was  attended  with  certain  circumstances  of  notoriety,  such 
as  entering  into  a  yearly  service,  or  an  apprenticeship  {k). 
At  a  subsequent  period,  however,  the  principle  of  giving 
notice  was  abandoned  altogether  (Z),  but  the  circumstances 
of  notoriety  remained,  and  some  of  them  still  remain,  (as 
we  shall  in  the  course  of  this  chapter  explain  more  parti- 
cularly,) indispensable  accompaniments  of  the  forty  days' 
residence,  so  that   without  them   no   settlement  can  be 
gained.     Other  consequences  in  the  meantime  flowed  from 
the  principle  that  settlement  was  in  the  nature  of  an  ac- 
quired right;  for  it  became  established  by  a  series  of  judi- 
cial decisions,  that  (like  other  rights)  it  might  be  claimed 
derivatively,  that  is,  that  the  child  was  entitled  to  the 
parent's  settlement,  and  the  wife  to  the  husband's  (?«) ; 
and  this  addition  completes  the  outline  of  the  settlement 
law  as  it  still  exists;  subject,  however,  to  one  very  im- 
portant alteration  introduced  in  the  reign  of  George  Ill.(/i), 

(h)  1  Bl.  Com.  362  ;  tee  Jac.  2,  prior  to  this  act,  if  a  certificate  were 

c,  17,  •.  3.  granted  by  tho  oiricers  of  one  parish 

(i)  Ibid.  to  the  officers  of  anotiier,  that  a  paiti- 

(<()  Ibid. ;  and  3  W.  &  M.  c.  1 1.  cuiar  person   was    legally    settled   in 

(0  35  Geo.  3,  c.  101,  s.  3.  tliu  former  parish,  he  was  entitled  by 

(m)   Fort.  313;   1  Nol.274.  virtue  of    such    certificate   to    go    to 

(n)  3d  Geo.  3,  c.  110,  i.  1.    £vea  reside  io  the  latter,  without  being  lia- 
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viz.,  that  a  man  coming  to  settle  in  a  parish  is  no  longer 
liable  to  removal  upon  the  mere  probability  of  his  be- 
coming chargeable,  but  it  is  required  that  he  should  have 
actually  become  chargeable  by  receiving  or  applying  for 
relief;  an  alteration  (it  may  be  observed)  which  reverts 
in  some  measure  to  the  principle  of  the  system  as  it  stood 
anterior  to  the  statute  of  Charles  II. 

The  law  as  to  relief  was  stationary  to  a  much  later 
period,  though  it  has  latterly  undergone  fundamental  al- 
terations of  the  greatest  importance.  Not  only  the  col- 
lection of  the  rate,  but  the  relief  of  the  poor,  with  all  its 
attendant  management,  was  long  left  (conformably  to  the 
institution  of  the  statute  of  Elizabeth)  to  the  overseers  of 
the  respective  parishes.  But  these  officers  were  found 
unequal  to  the  proper  discharge  of  the  latter  duty.  In 
modern  times  at  least,  when  by  the  gradual  increase  of 
population  and  of  paupers,  its  services  had  become  more 
onerous,  they  were  rarely  performed  to  the  satisfaction  of 
the  public ;  and  various  measures  were  from  time  to  time 
devised  by  the  legislature  for  improvement  of  the  practical 
system.  By  the  statute  22  Geo.  III.  c.  83  (commonly 
called  Gilbert's  Act)  (o),  parishes  were  authorized  by  con- 
sent of  two-third  parts  in  number  and  value  of  the  owners 
or  occupiers,  with  the  approbation  of  two  justices  of  the 
peace,  to  appoint  guardians  to  act  in  lieu  of  overseers,  in 
all  matters  relative  to  the  relief  and  management  of  the 
poor,  and  also  to  enter  into  voluntary  unions  with  each 
other  for  the  more  convenient  accommodation,  mainte- 
nance and  employment  of  paupers.  This  was  followed  by 
the  statute  called  "  The  Select  Vestry  Act,"  or  "  Sturges 

able  to  removal,  except  ia  the  event  of  c.  30;   9  Sc  10  Will.  3.  c.  11  ;   12 

becoming   actually    chargeable  ;    and  Aon.  c.  18,  s.  2  ;  3  Geo.  2,  c.  29.  ss. 

on  the  other  hand  could  not,  during  8,  9. 

such  residence,   acquire  a  settlement  (o)  Henderson  v.  Sherborae,  2  M. 

there  by  any  act  of  his  own  except  by  fie  VV.  239 ;    R.  v.  Poor  Law  Com- 

renting  a  tenement,  or  executing   an  missioners,  in  re  Whitechapel  Union, 

annual  office;    nor  could  his  servant  6Ad.  &  E.  49  ;  and  see  Reports  of  the 

or  apprentice.    See  8  &  9  Will.  3,  Common  Law  Commissioners. 
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Bourne's  Act,"  59  Geo.  III.  c.  12  {p),  by  which  the  inha- 
bitants of  any  parish- in  vestry  assembled  were  enabled  to 
commit  the  management  of  its  poor  to  a  committee  of  the 
parishioners  appointed  for  that  purpose,  and  called  a  select 
vestry  (g),  to  whose  orders  the  overseers  are  bound  to 
conform. 

But  these  new  methods,  though  found  to  be  beneficial, 
were  upon  the  whole  not  attended  by  results  sufficiently 
effective.  Their  introduction  too  not  being  made  com- 
pulsory by  law,  but  left  to  the  option  of  the  inhabitants, 
the  conflict  of  opinions  which  generally  attends  all  sub- 
jects of  political  economy,  or  the  dislike  of  change  or  some 
inactivity  in  the  public  mind,  prevented  their  adoption  in 
the  great  majority  of  the  parishes. 

In  the  meantime  the  evils  resulting  from  the  misma- 
nagement of  the  poor  continued  to  increase. 

The  negligent  and  injudicious  administration  of  the  pa^ 
rochial  funds,  which  prevailed  in  various  parts  of  the 
kingdom,  had  the  effect  of  withdrawing  from  the  impotent 
poor,  part  of  the  provision  intended  for  them  by  law,  and 
wasting  it  on  those  who  were  able,  but  unwilling,  to  work  ; 
and  this  led  by  natural  consequence  to  the  encouragement 
of  idleness,  improvidence  and  vice  among  the  lower  classes 
of  society,  and  to  a  progressive  and  alarming  increase  in 
pauperism  and  in  the  amount  payable  for  poor  rates. 

The  case  was  aggravated  by  some  inherent  defects  in 
the  existing  system,  which,  while  it  remained  unaltered  in 
principle,  tended  strongly  to  prevent  its  practical  improve- 
ment. 

For  the  duty  of  executing  the  poor  law  being  upon  this 
system  left  in  every  instance  to  the  parish  itself,  which 
stood  in  no  subordination,  and  owed  no  deference  to  any 
external  authority,  reforms  suggested  from  without  seldom 
met  with  much  attention,  and  little  benefit  was  derived 
from  any  example  of  superior  management  exhibited  in 

(p)  .See  lle|M)rti  of  the  Poor  Law  (y)  See  at)  to  select  vestries   and 

CommiiBioneri;  Archbold'i  Poor  Law  vestriei  generally,  supra,  voL  i.   pp. 

Act,  p.  46  (n.)  ;    Report  on    Local  112,113. 
TtMlion,  p.  66. 
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other  parts  of  the  kingdom.    The  size  of  a  very  large  pro- 
portion of  the  parishes  was  also  in  general  so  limited,  as  to 
expose  them  to  great  disadvantages,  both  as  to  the  em- 
ployment and  maintenance  of  the  poor  ;  the  difficulty  and 
expense  of  which  are  both  obviously  reduced,  when  the 
field  of  operation  is  wider,  and  provision  can  be  made  on 
a  larger  scale.     It  was  under  such  circumstances  that  par- 
liament recommended,  in  the  year  1833,  the  issuing  of  a 
royal  commission  for  inquiring  into  the  state  and  adminis- 
tration of  the  laws  relating  to  the  poor.     The  persons,  to 
whom  that  task  was  confided,  exposed  the  evils  of  the 
existing  system  with  great  ability  and  effect,  and  from  the 
views  which  they  succeeded  in  impressing  upon  parliament, 
emanated  the  important  statute  4  &  5  Will.  IV.  c.  76  (r), 
commonly  denominated  "  The  Poor  Law  Amendment  Act" 
By  this  statute  the  administration  of  the  parochial  funds, 
and  the  management  of  the  poor  throughout  the  country, 
were  placed  for  a  period  of  five  years  (which  has  been  since 
extended  to  the  year  1847),  under  the  superintendence  and 
control  of  a  central  board  of  three  persons  («),  called  "  The 
Poor  Law  Comxnissioners,"    who   have   power  to   make 
such  regulations  as  they  shall  think  proper,  for  guidance 
of  the  parochial  authorities,  (whether  consisting  of  guar- 
dians, select  vestries,  or  overseers,)  in  all  matters  of  that 
description,  and  who  are  to  be  aided  in  their  operations 
by  a  certain  number  of  assistant  commissioners  (t).     This 
extensive  power  is  subject,  however,  to  the  check  of  su- 
perior authority.     For  all  general  rules  prescribed  by  the 
commissioners  must  be  submitted  to  one  of  the  principal 
secretaries  of  state  before  they  come  into  operation,  and, 

(r)  The  following  are  the  statutes       7  &  8  Vict.  c.  101. 
which  have  been  passed  since  the  4  (<1  By  sect.  119of  1  &2  V'ict.  c.56, 

&  5  Will.  4,  c.  76,  for  the  continu-       her  Majesty  may  now  appoint  a  fourth 
ation  and   amendment  of  the  system       commissioner. 

thereby  introduced  :  5  &  6  Will.  4,  (()  Professional  persons  not  being 

c.  69  ;  6  &  7  Will.  4,  c.  107  ;  7  Will.       assistant  commissioners,  may  also  from 
4&  1  Vict.  c.  50  ;  1  &2Vict.  c.  25;       time  to  lime  be   appointed    to  make 

2  &  3  Vict.  c.  83  ;  2  &  3  Vicl.  c.  84  ;       special  inquiries  ;  5  &  6  Vict.  c.  57, 

3  &  4  Vict.  c.  42 ;  5  &  6  Vict.  c.  57  ;       s.  2. 
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if  disallowed  by  her  Majesty  in  council,  have  no  efFect(M). 
They  are  also  to  be  laid  from  time  to  time  before  the  houses 
of  parliament,  where  general  reports  of  the  proceedings 
of  the  commissioners  are,  moreover,  to  be  annually  depo- 
sited (y).  The  act  farther  empowers  the  commissioners, 
where  they  think  it  desirable,  to  direct  that  the  relief  of  the 
poor  in  any  parish  shall  be  administered  by  a  board  of 
guardians,  to  be  elected  by  the  owners  of  property  and 
rate-payers  in  such  parish  {x),  in  such  manner  as  in  the 
act  particularized  (y).  They  are  also  entrusted  by  the  legis- 
lature with  the  important  power  of  consolidating  at  their 
own  discretion,  so  far  as  the  relief  and  management  of  the 
poor  is  concerned,  several  parishes  into  one  united  body 
or  union  (z),  under  the  government  of  a  single  board  of 
guardians  (a),  to  be  elected  by  the  owners  and  rate-payers 
of  the  component  parishes  (b) ;  and  the  united  parishes  are 
to  have  a  common  workhouse  provided  and  maintained  at 
their  common  expense  (c),  though  each  is  to  remain  sepa- 
rately chargeable  with  the  expense  of  its  own  poor,  whe- 
ther relieved  in  or  out  of  such  workhouse  (d).  The  prin- 
ciple of  consolidation  may  indeed  be  carried  farther,  if  such 
a  measure  shall  appear  expedient  to  those  who  represent 

(m)  4  &  5  Will.  4,  c.  76,8.   16;  tain    various    provisions    relative    to 

and  see  5  &  6  Vict.  c.  67,  s.  3.  guardians  in  respect  of  those  subjects  j 

(u)  1  &  2  Vict.  c.  56,  8.  123.  and  by  liie  Police  Act,  2  &  3  Vict.  c. 

(x)  4  &  6  Will.  4,  c.  76,  ss.  39,  40 ;  71,  s.  41,  the  guardians  are  invested 

Robinson  v.    Todmorden    Union   (in  with  certain  duties  in  the  case  of  nui- 

error),  3  Ad.  &  El.  N.  S.  675.    As  to  sances. 

election  of  guardians  see  farther  pro-  (c)  4  &  6  Will.  4,  c.  76,  s.  26,  28. 

visions  7  &  8  Vict.  c.  101,  ss.  17—21.  (d)  Ibid.  s.  26;  see  2  &  3  Vict.  c. 

(t/)  See  new  regulations  as  toman-  84,  as  to  the   manner  of  recovering 

ner  of  voting    by  owners   and   rate-  from  each  of  the  united  parishes  its 

payers,  7  &  8  Vict.  c.  101,  st.  14 — 16.  contributions.     As  to  the  conveyance 

(t)  Ibid,  el  vide7&  8  Vict. c.  101,  of  workhouses  and  other  property  of 

I.  66.  parishes  and  unions,  see  5  &  6  Will.  4, 

(o)4  &  6  Will.  4,  c.  76,  s.  38.  Uy  c.  69,  and   7   Will.   4  &   1   Vict.  c. 

7  &  8  Vict.  c.  101,  8.  24,  justices  re-  50;  7  &  8  Vict.  c.  101.     As  to  the 

ftidiog  and  acting  in  a  union  or  parish  p.iri&h  where  the  workhouse  shall  for 

■re  to  be  guardians  ex  officio.  curtain    purposes  be  deemed  situate, 

(b)  The  acts  as  to   mariiago  and  sec  7  &  B  Vict.  c.  101,  s.  55.     As  to 

regislrition,  6  &  7  Will.  4,  c.  85,  86,  running  away  from  workhouses,  &c» 

•nd  7  Will.  4  &  I  Vict.  c.  22,  con-  soe  ibid.  s.  59. 
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the  different  parochial  interests;  for  by  consent  of  the 
guardians  in  any  union,  whether  formed  under  the  act,  or 
previously  existing,  the  component  parishes  may  (under 
sanction  of  the  poor  law  commissioners)  be  united  for  the 
purposes  of  settlement,  and  of  rating,  as  well  as  that  of 
relief  and  management  (e).  On  the  other  hand,  however, 
it  is  provided  that  no  union  shall  in  future  take  place  under 
Gilbert's  Act  without  the  previous  consent  of  the  commis- 
sioners (/). 

This  short  historical  review  of  the  principles  on  which 
the  poor  law  is  founded  seemed  a  proper  preliminary  to 
the  consideration  of  the  present  practical  system,  which 
may  be  compendiously  explained  as  follows. 

According  to  the  present  law,  a  settlement  is  acquired 
by  the  following  methods.  1.  By  birth.  For  wherever  a 
child  is  first  known  to  be,  that  is  always  yrima  facie,  and 
until  some  other  can  be  shown,  the  place  of  iUi  settlement. 
But  if  its  parent  can  be  proved  to  have  acquired  a  settle- 
ment, either  by  birth  or  otherwise,  in  another  parish,  then 
the  -prima  facie  settlement  of  the  child  will  be  superseded 
by  a  derivative  one  or  a  settlement  {g).  2.  By  parentage. 
For  all  legitimate  children  take  the  last  settlement  of  the 
father,  and  after  his  death,  of  the  mother,  till  they  are 
emancipated  from  parental  authority  by  marriage,  or  by 
attaining  the  age  of  twenty-one  and  living  permanently 
separate  from  the  parent,  or  contracting  some  relation  in- 
consistent with  domestic  subjection  (A).  And  when  eman- 
cipated they  retain  the  parental  settlement  last  acquired 
before  that  event  took  place.  A  bastard  child,  on  the 
other  hand  (having  in  the  eye  of  the  law  no  parent),  was 
formerly  held  incompetent  to  claim  a  derivative  settle- 
ment. By  a  recent  provision  (t),  however,  in  the  Poor 
Law  Amendment  Act,  an  illegitimate  child  bom  since  the 

(e)  4  &  5  Will.  4,  c.  76,  ss.  33,  34.  biookes,  3  T.  R.  355 ;  R.  •.  InhabU 

(/)  Sect.  37.  tanls  of  Sowerby,  2  East,  276;  R.  v, 

(g)  R.  D.  InhabitaDts  of  St.  Mary,  Inhabitants  of  Everton,  1  East,  526. 

Leicester.  3  Ad.  &  EI.  644  ;    R.  i.  (.)  4  &  5  Will.  4,  c.  76.  s.  71 ; 

Walthamstow,  6  Ad.  &:  El.  301.  vide  R.  v.  Wallhamstow,  ubi  sup.; 

(ft)  R.    V.    Wilton    cum    Twam-  R.  v.  Wendron,  7  A.  &  E.  819. 
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act  passed,  is  now  to  follow  the  settlement  of  his  mother, 
until  he  attains  the  age  of  sixteen,  or  gains  another  for 
himself.     But  besides  those  of  birth  or  parentage,  there 
are  also  settlements  acquired  by  the  party's  own  act.    For 
a  female  gains  a  derivative   settlement :  3.  By  marriage^ 
i.  e.  she  may  claim  the  settlement  which  belongs  to  her 
husband,  and  she  retains  that  settlement  after  his  death. 
If  the  man  has  no  settlement  (being  born  abroad  and 
having  acquired  none),  or  his  settlement  is  unknown,  she 
retains  that  which  belonged  to  her  before  marriage.     But 
she   cannot   in   any  case   acquire  one  in  her  own  right 
during  the  marriage.     A  settlement  may  also  be  acquired, 
4.  By  renting  a  tenement  (j),  coupled  with  residence  in 
the  same  parish  for  forty  days.     For  this  purpose,  how- 
ever, it  is  requisite  that  the  party  should  have  bojid  fide 
rented  a  tenement,  consisting  of  a   separate  or  distinct 
dwelling-house,  or  building,  or  of  land,  or  of  both,  for  the 
sum  of  lOZ.  a-year  at  the  least  for  the  term  of  one  whole 
year ;  and  that  he  should  have  occupied  the  same  under 
such  hiring,  and  actually  paid  the  rent  to  the  amount  of 
lOZ.  for  the  term  of  one  whole  year  at  the  least;  and  that 
for  the  same  period  he  should  have  been  assessed  to  and 
paid  the  poor  rate  in  respect  thereof  (A).     5.  A  settlement 
may  also  be  gained  by  being  bound  apprentice  (l)  under  in- 
denture or  other  deed,  and  inhabiting  for  forty  days  under 

(j)  As  to  who  is  occupier  as  te-  Parish  of  Stow,  4  Barn.  &  Ores.  87  ; 

nant,  who  as  servant,  see  K.  v.  Inha-  R.  v.  Inhabitants  of  Kibworth  Har- 

bitants  of  Snape,  6  A.  fie  E.  278.     No  court,  7  Barn.  &  Cres.  790 ;  R.  v.  In- 

settlement  is  gained  unless  the  whole  habitants  of  Great  and  Little  L'sworth, 

subject  demised  be  occupied  by  the  6A.iE.  261. 

party   hiring;    R.  f.   Inhabitants  of  (0  As  to  what  is  a  hiring  as  ap- 

Kcrkswcll,  6  A.  &  E.  282.     What  is  prentice,  H.  r.  Inhabitants  of  Billing- 

a  separate   building,    R.  v.  Henley-  hay,  5  A.  &  E.  676.    As  to  seivice  by 

upon-Thanies,  ibid.*294.     As  to  rent-  apprenticesliip,  R.  v.  Inhabitants  of 

ing    land   and   incorporeal    heredita-  Sandhurst,  6  A.  &  E.  130  ;  U.  v.  In- 

incnts,  R.  V.  Inhabitants  of  Ilockwor-  habitants  of  Closworth,  ibid.  286  ;   R. 

thy,  7  A.  6c  E.  492.  v.  Inhabitants  of  Exminster,  ibid.  598. 

(fe)6Cieo.4,  c.  67,s.2;  1  Will.  4,  As  to  fraudulent   apprenticeship,   R. 

c.  18,  •.  1  ;  4  &  5  Will.  4,  c.  76,  t.  Inhabitants  of  Uarmston,  7  A.  &  E. 

•.  66  i  R.  V.  Inhabitintk  of  llcrtsmon-  858. 
ceaus,  7  Barn.  &  Cro«.  561 ;   R.  v. 
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such  binding,  either  in  the  same  parish  where  the  service 
takes  place,  or  a  different  one.  But  no  settlement  can  be 
acquired  by  being  apprenticed  in  the  sea  service,  or  to  a 
householder  exercising  the  trade  of  the  seas,  as  a  fisher- 
man or  otherwise  (m).  The  deed  must  in  all  cases  be  ex- 
ecuted by  the  apprentice,  except  in  the  case  of  parish 
apprentices  (n).  6.  A  settlement  is  gained  (of  a  tem- 
porary kind)  in  any  parish  by  having  an  estate  of  one's 
own  (o)  there,  of  whatever  value,  and  whether  the  interest 
be  legal  or  equitable  (p).  This  particular  species  of  set- 
tlement is  founded  on  the  principle  of  the  common  law, 
that  a  man  shall  not  be  removed  from  his  own  property  (q). 
It  is  provided,  however,  that  no  person  shall  retain  a  set- 
tlement gained  by  virtue  of  any  estate  or  interest  in  a 
parish  for  any  longer  time  than  he  shall  inhabit  within 
ten  miles  thereof;  and  in  case  he  shall  cease  to  inhabit 
within  that  distance,  and  shall  afterwards  become  charge- 
able, he  shall  be  liable  to  be  removed  to  the  parish  in 
which  he  was  settled  previously  to  such  inhabitancy,  or  if 
he  have  gained  a  settlement  in  some  other  parish  since 
the  inhabitancy,  then  to  such  other  parish  (r).  7.  Lastly, 
a  settlement  may  be  gained  by  being  charged  to  and  pay- 
ing the  public  taxes  and  levies  of  the  parish  («),  excepting 
those  for  scavengers  and  highways,'  and  the  duties  on 
houses  and  windows.  But  it  is  provided  by  35  Geo,  III. 
c.  101,  8.  4,  that  no  person  shall  gain  a  settlement  on  this 
ground  in  respect  of  any  tenement  or  tenements  not  being 
of  the  yearly  value  of  10/.;  and  by  6  Geo.  IV.  c.  57, 
that  a  settlement  shall  not  be  acquired  by  paying  paro- 

(m)  4  &  5  Will.  4,  c.  76,  s.  67  ;  (o)  Settlement  by  esute.  R.  v.  la- 

R.  V.  Inhabitants  of  Maidstone,  5  A.  habitants  of  Ardleigh,  7  A.  &  E.  70. 

&  E.  326.     By  5  &  6  Will.  4.  c.  19,  (p)  Res  i.  Inhabitants  of  Belford, 

s.  "26,  it  was  enacted  that  parish  boys  10  B.  &  C.  54. 

may  be  put  out  apprentices  in  the  sea  (q)  2  Nolan,  58. 

service.  (r)  4  &  5  Will.  4.  c.  76,  s.  68. 

(n)  Rex  r.  Inhabitants  of  Arnesby,  (,)  R.  ».  Stoke  Dainerel,6  A.&  E. 

3  Barn.  &  Aid.  584  ;  Rex  v.  Inhabi-  308.  See  1  &  2  Will.  4,  c.  42.  s.  5. 
tants  of  Cromford,  8  Fast,  25. 
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chial  rates  for  any  tenement  (not  being  the  person's  own 
property),  unless  it  consists  of  a  separate  and  distinct 
dwelling-house  or  building,  or  land,  or  both,  bona  jide 
rented  by  him  for  lOZ.  a-year  at  the  least  for  a  whole  year, 
and  be  occupied  under  such  hiring  for  a  year  at  least. 
This  title  to  a  settlement  is  therefore  nearly  merged  in  that 
of  renting  a  tenement  it). 

Such  are  the  modes  in  which  a  settlement  may  now  be 
acquired,  and  in  which  it  has  been  capable  of  being  ac- 
quired since  the  14th  August,  1834,  the  date  of  the  pass- 
ing of  the  Poor  Law  Amendment  Act ;  by  which  statute, 
some  material  alterations  were  made  in  this  branch  of  the 
law.  As  questions  however  may  still,  for  some  time  to 
come,  arise  with  respect  to  settlements  gained  under  the 
law  as  it  stood  immediately  before  those  alterations,  it 
may  be  desirable  to  observe,  that  before  the  14th  August, 
1834,  a  settlement  might  be  gained  by  forty  days'  resi- 
dence, accompanied  with  other  circumstances  of  notoriety 
in  addition  to  those  which  have  been  above  enumerated, 
viz.  1 .  By  hiring  and  service  (?/) ;  which  was  where  a  per- 
son being  unmarried  and  childless,  was  hired  for  a  year, 
and  served  a  year  in  the  same  service  {v).  2  By  ex- 
ecuting any  public  annual  office  or  charge  within  the 
parish  for  one  whole  year.  We  may  also  notice  that  the 
settlement  by  renting  a  tenement  was  at  that  period 
capable  of  being  acquired  without  payment  of  the  poor 
rate  or  being  assessed  to  the  same. 

On  this  part  of  our  subject  we  shall  only  add,  that  when 
by  any  of  the  modes  above  enumerated  a  person  has 
gained  a  settlement  in  any  parish,  he  is  considered  as 
settled  there  until  he  acquires  a  new  one  in  some  other 
place;  but  the  latter  acquisition  supersedes  the  earlier. 

All  those  who  in  any  parish  stand  in  need  of  relief,  and 
apply  for  it,  are  entitled  to  be  relieved  ihere,  or,  as  it  is 

(t)  Arch.  P.  L.  Acl,  Introduction,       tendon,  6  A.  &  E.  296. 
p.  3t  (f)  Ai  to  cases  thereon,  see  R.  v. 

(u)  Hiring  and  Mrvic«,  R.  v.  lU-t-       C'owpen,  5  Ad.  &  E.  333. 
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commonly  expressed,  are  chargeable  to  that  parish.  If 
settled  there,  they  constitute  its  settled  poor.  If  not  settled 
there,  they  are  termed  its  casual  poor  (ar). 

The  parish,  however,  will  be  immediately  relieved  from 
the  burthen,  if  the  pauper  has  any  relation  competent  and 
by  law  compellable,  to  maintain  him.  The  relations  who 
are  so  compellable  are  the  father  and  grandfather,  mother 
and  grandmother,  or  children  of  the  pauper  (y).  They  are 
liable  to  maintain  him  at  such  rate  as  shall  be  assessed  by 
an  order  of  the  justices  at  their  general,  quarter  or  petty 
sessions  (z):  and  on  refusal  to  obey  such  order,  the  suras 
so  assessed  are  recoverable  (with  penalties)  by  a  summary 
proceeding  before  two  justices  of  the  peace,  and  may  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  offender ;  in  default  of  which  he  may  be  committed  to 
prison  (a).  To  secure  the  performance  of  this  duty  it  is 
also  provided  by  6  Geo.  I.  c.  8,  that  where  persons  run 
away  from  their  place  of  abode,  leaving  their  wives  or 
children  chargeable  to  a  parish,  their  goods,  or  the  annual 
profits  of  their  lands,  may  be  seized  under  the  warrant  or 
order  of  two  justices,  and  (if  such  warrant  or  order  be 
confirmed  by  the  sessions)  may  be  applied  towards  the 
discharge  of  the  parish,  and  the  maintenance  of  the  wife 
and  children. 

It  is  also  enacted  by  5  Geo.  IV.  c.  83,  that  persons  able 
wholly  or  in  part  to  maintain  themselves  or  families  by 
work  or  other  means,  and  refusing  or  neglecting  to  do  so, 
whereby  they  become  chargeable  to  a  parish,  shall  be 
deemed  idle  and  disorderly  persons ;  and  may  be  punished 
by  a  single  justice,  on  oath  of  one  witness,  by  imprison- 

(i)  See  33  Geo.  3,  c.  36,  ».  3 ;  R.  99.     By  aecUons  56  and  67  of  same 

V.  St.  Pancras,  7  A.  &  E.  750;  see  slatule,  relief  given  to  a  child  under 

7  &  8  Vict.  c.  101,  s.  26,  as  to  the  sixteen,  not  blind  or  deaf  and  dumb, 

relief  of  uidows  in  certain  cases  re-  shall  be  consideied  as  given  to  the 

sidiogoutof  their  places  of  settlement.  parent;  and  every  person  is  to  main- 

(y)  43  Eliz.  c.  2,  s.  7.  tain   his  wife's  children  before  raar- 

(0  59  Geo.  3,  c.  12,  s.  26.  riage,  until  sixteen  or  the  death  of  the 

(«)  4  &  6  Will.  4,  c.  76.  ss.  78.  mother. 

p2 
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merit  in  the  house  of  correction  with  hard  labour,  for  aiiy 
time  not  exceeding  one  calendar  month. 

The  desertion  of  a  family  is  still  more  severely  penal ; 
for  persons  running  away  and  leaving  their  wives  or  chil- 
dren chargeable  are  deemed  rogues  and  vagabonds,  and 
incur  by  the  same  act  the  like  imprisonment  for  any  time 
not  exceeding  three  calendar  months  (J). 

If  there  are  no  relations  to  whom  recourse  can  be  had, 
the  settled  poor  are  then  to  be  relieved  by  the  parish,  so 
long  as  their  necessity  continues ;  but  it  is  a  general  rule, 
that,  where  the  parish  or  union  to  which  the  parish 
belongs  has  a  workhouse,  no  out-door  relief  (that  is,  no 
relief  out  of  the  work-house)  can  be  legally  given  in  con- 
travention of  such  orders  and  regulations  as  the  poor  law 
commissioners  may  prescribe  on  that  subject  (c)  and  if 
paupers  who  are  able  to  work  refuse  to  do  so,  they  may 
be  committed  to  the  common  gaol  or  house  of  correc- 
tion {d). 

With  respect  to  the  casual  poor,  they  may  in  general 
be  removed;  and  they  are  entitled  to  relief  only  till  such 
removal  can  be  effected.  All  such  as  were  born  in  Scot- 
land or  Ireland,  the  Isle  of  Man,  Scilly,  Jersey,  or  Guern- 
sey (e),  and  have  acquired  no  settlement  in  England, 
may  upon  complaint  of  the  churchwardens  and  overseers 
be  removed  to  the  place  of  their  birth  or  settlement,  with 
their  families,  (that  is,  with  their  wives  and  children,  or 
such  of  them  as  are  chargeable,  and  have  yet  acquired  no 
settlement  in  their  own  right,)  by  virtue  of  an  order  or 
pass  under  the  hands  and  seals  of  two  justices  of  the  peace. 
Those  who  have  a  known  place  of  settlement  in  England 

(fr)  As  to  ihe  expense  of  prosecu-  c.  40;  7  Will.  4  &  1  Vict.  c.  10;  3 

tioDS  in  offences  of  this  nature,  see  7  &  4  Vict.  c.  27  ;  7  &  8  Vict.  c.  42  ; 

&  8  Vict.  c.  101,  8.  69.  R.  V.  Whitehaven,  5  B.  &  Aid.  720 ; 

(c)  4  &  6  Will.  4,c.  76,  s.  52.  R.  v.  Great  Clacton,  3  B.  &  Aid. 

\d)  43  Kliz.  r.  2,  8.  4  ;  55  Geo.  3,  410  ;   R.  v.  Leeds,  4  B.  &  Aid.  498 ; 

c.  137  ;  7  At  8  Vict  c  101,8.57,58.  R.  t;.  Hcnion  Nonis,  7  H.  &  C.  619; 

(*)   17Geo.  2,c.  6;  69  Geo.  3,  c.  R.v.  Iknctt,  2  B.  &   Ado).  712;  R. 

12  ;  5  Geo.  4,  c.  83 ;  3  &  4  Will.  4,  v.  Frcslon.  12  Ad.  &  K.  822. 
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(wherever  born)  may  also  be  removed  to  it  with  their 
families  under  an  order  of  removal.  This  order  is  to  be 
obtained  from  two  justices  of  the  peace  upon  complaint 
of  the  overseers  of  the  parish  which  has  become  charge- 
able. It  is  usually  founded  on  an  examination  of  the 
pauper  as  to  the  place  of  his  last  settlement;  and  notice 
in  writing  of  such  order,  and  of  the  examination  on  which 
it  was  made,  must  be  sent  by  the  guardians  or  overseers, 
to  the  overseers  of  the  parish  to  whom  it  is  directed  (/). 
If  that  parish  submits  (g)  to  the  order,  or  does  not  give 
notice  of  appeal  (/<)  from  it  within  twenty-one  days,  the 
pauper  is  to  be  removed  accordingly  ;  but  if  such  notice  is 
given  within  that  period,  he  shall  be  kept  in  the  original 
parish  until  the  same  (if  duly  prosecuted)  shall  be  deter- 
mined (t)>  The  appeal  is  to  the  quarter  sessions  for  the 
county,  division,  or  riding,  where  the  parish  is  situated 
from  which  the  removal  is  directed  to  take  place.  If  that 
court  thinks  fit,  it  may  order  the  parish  against  which  the 
appeal  shall  be  decided  to  pay  costs  to  the  other,  to  such 
amount  as  the  court  shall  certify,  and  as  may  appear  just 
and  reasonable  (A) ;  and  where  the  respondentia  succeed 
they  are  entitled  to  the  costs  of  the  relief  and  maintenance 
of  the  pauper  from  the  time  they  gave  the  notice  of  the 
order  of  removal  (/)•  In  the  event  of  some  |>oint  of  law 
arising  upon  which  the  justices  feel  themselves  unable  to 
decide,  they  have  the  power  of  making  their  order  or  dc- 

if)  4  i  6  Will.  4,  c.  76.  s.  79.  ibid.  885  ;  R.  v.  Warwick*Lii«.  ibiU. 

(g)  The  rate  payers  have  no  power  873  ;  R.  v.  Misteiton.  ibid.  878  As 
of  appeal  iadependeDtly  of  the  parish  to  appeal  to  next  seaimt,  R.  r.  Corn- 
officers  ;  K.  V.  Colbeck.  12  Ad.  &  E.  wall,  ibid.  894  ;  see  also  Exp.  Brose- 
161.  ley,  7   A.  &  E.  423;   R.  v.  Chunh 

(k)  As  to  thne  of  appeal,  see  R.  v.  Knowle.  ibid.  47 1 ;  R. ;-.  Hockworttty, 

Suffolk  (justices),  4  Ad.  &  E.  319.  ibid.  492;    R.  v.  Lydeard  St.  Law- 

As  to  notice  of  grounds  of  appeal,  see  rence,  1 1  A.  &  E.  616. 

R.».  Holbeach.  5  Ad.  &  E.  685;  R.  (i)  4  &  5  Will.  4.C.76.  ss.  79.80, 

v.Kelvedon,  ibid.  687  ;  R.f.  Withern-  81,  83  ;  R.  t.  Kent  (Justices),  6  B. 

wick,  6  Ad.  &  E.  273.      As  to  Uate-  &  C.  639. 

ment  of  grounds  of  appeal,  R.  r.  Kim-  (fc)  4  &  5  Will.  4,c.  76, ».  82. 

bolton,  ibid.  603;   R.  v.  Deibyshire.  (/)  Ibid.  s.  84. 
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cision  in  the  appeal,  subject  to  a  special  case  ;  that  is,  to 
connect  it  with  a  statement  of  the  facts  proved  before 
them,  that  the  opinion  of  the  Court  of  Queen's  Bench  may 
be  taken  upon  the  point  of  law  (?n).  The  latter  court  then 
issues  a  writ  of  certiorari,  to  remove  the  proceedings  to  its 
own  jurisdiction,  which,  being  delivered  to  the  clerk  of  the 
peace  for  the  county,  is  returned  by  him,  together  with  the 
order  of  sessions  and  the  special  case.  The  matter  of  law 
is  then  argued  before  the  Court  of  Queen's  Bench,  which 
delivers  its  opinion,  and  affirms  or  quashes  the  order,  as  it 
may  be  found  to  be  correct  or  otherwise. 

Such  is  the  course  of  proceeding  when  there  is  any 
known  place  of  settlement.  If  there  is  none,  and  if  the 
pauper  was  not  born  in  any  part  of  the  united  kingdom  to 
which  he  can  be  passed,  then  (as  the  law  authorizes  no 
order  of  removal  except  to  some  place  of  settlement)  he 
must  remain  of  necessity  in  the  parish  where  he  is  charge- 
able ;  and  he  may  claim  relief  there,  so  long  as  he  con- 
tinues to  be  in  want,  upon  the  same  footing  with  its  settled 
poor,  until  some  place  of  settlement  be  discovered.  There 
are  also  some  particular  cases  in  which  the  removal  even 
to  a  known  place  of  settlement  is  illegal.  For  the  wife  of 
a  person  without  a  settlement  cannot  be  removed  to  her 
place  of  maiden  settlement,  so  as  to  separate  her  from  her 
husband,  unless  by  mutual  consent  (n);  nor  can  a  child 
be  taken  away  from  its  mother  during  its  nurture  (that  is, 
until  the  age  of  seven  years),  whether  it  be  legitimate  or  a 
bastard  (o).  So  if  the  pauper  is  unable  to  travel  by  rea- 
son of  sickness  or  infirmity,  or  cannot  travel  without 
danger,  the  justices  making  the  order  or  granting  the  pass 
are  required  to  suspend  the  execution  of  the  same  until 
they  are  satisfied  that  it  may  be  safely  executed  (p) — and 
it  is  provided  that  such  suspension  shall  extend   to  any 

(m)  Ai  to  the  practice  on  certiorari,  (n)  Cald.  6;  Shermanbury  v.  13ol- 

R.t).  Abergele,  6  Ad.  &  E.  795.  ney,  6  Cartli.279. 

(n)  R.  r.  Eltham.SEast,  113i   R.  Cp)  35  Goo.  3,  c.  101,  s.  2,  and  49 

V.  St.  Mary  Beverley,  1  B.  &Ad.  201.  Geo,3,c.  124. 
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other  of  the  pauper's  family  who  shall  be  mentioned  in  the 
pass  or  order  («/).  With  respect  also  to  persons  who  are 
in  custody  for  felony,  misdemeanor,  debt,  or  lunacy,  we 
may  observe  that  they  cannot  be  removed  under  the  poor 
laws,  from  the  parish  where  they  happen  to  be  confined. 
Several  acts  however  have  been  passed  for  their  relief  in 
prison  (r) ;  in  some  cases  out  of  the  parochial  funds,  in 
others  out  of  the  county  rate. 

The  duty  o(  relief ,  where  the  parish  is  under  the  govern- 
ment of  guai-dians  or  a  select  vestry,  belongs  to  tho«e 
authorities(«),  according  to  the  provisions  of  the  act*  under 
which  they  have  been  respectively  appointed,  and  subject 
to  the  rules  of  the  poor  law  commissioners.  Where  there 
are  no  such  authorities  it  belongs  (subject  to  the  same 
rules)  to  the  overseers ;  or,  where  there  is  a  local  act  of 
parliament  on  the  subject,  to  the  authorities  by  such  act 
established  (<). 

In  all  cases,  however,  of  sudden  and  urgent  necettity 
arising  in  a  single  or  united  parish  under  the  government 
of  guardians  or  a  select  vestry,  any  overseer  is  empowered 
and  required  by  law,  whether  the  applicant  for  relief  is 
settled  in  the  parish  or  not,  to  give  such  temporary  relief 
as  the  case  may  require;  which  he  is  directed  to  do,  in 
articles  of  absolute  necessity,  but  not  in  money ;  and  if 
the  overseer  refuses  to  give  such  necessary  relief,  and  the 
pauper  is  not  settled  or  usually  resident  in  the  parish  to 
which  the  overseer  belongs,  any  justice  of  the  peace  may 
direct  it  to  be  given  by  an  order  under  his  hand  and  seal, 
and  the  overseer  disobeying  such  order  incurs  a  penalty  of 

(q)  49  Geo.  3,  c.  124.  (t)  Wbere  there  is  a  local  act,  tke 

(r)  19  Car.  2,  c.  4  ;   23  Geo.  3,  c.  commissioners  have  a  power  of  regu- 

23,  s.  2  ;  52  Geo.  3,  c.  160  ;  53  Geo.  latioa  and  superinteDdence  ;  but  cao- 

3,0.  113  ;  9  Geo.  4,  c.  40.  not  abolish  tbe  local   boards;  Ninth 

(t)  Guardians  have  also  by  7  &c  8  Aunual  Repoit  of  Poor  Law  Commis- 

Vict.  c.  101,  s.  31,   the  power  of  di-  siooers,  1843,  pp.  18,   19.     For  pro- 

recting  the  pauper  to  be  buried  at  the  visions  as  to  local  acts,  see  also  7  &  8 

expense  of  the  parish.  Vict.  c.  101.  s.  74—76. 
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not  exceeding  5Z.  (u).  Whatever  be  the  settlement  or  resi- 
dence of  the  pauper,  any  justice  of  the  peace  is  also  em- 
powered, in  a  parish  similarly  circumstanced,  to  order 
medical  relief  in  all  cases  of  sudden  and  dangerous  illness, 
the  overseer  being  subject  to  the  same  penalty  as  in  the 
former  case  for  disobedience  (a;).  And  in  unions  formed 
under  the  Poor  Law  Amendment  Act  any  two  justices  of 
the  peace  usually  acting  for  the  district  may,  at  their  dis- 
cretion, order  any  adult  person,  who  is  entitled  to  relief, 
and  unable  to  work,  to  be  relieved,  if  he  desires  it,  without 
residing  in  the  workhouse  (3/).  It  is  provided  however 
that  one  of  the  justices  shall  certify  in  such  order,  of  his 
own  knowledge,  that  the  person  is  unable  to  work. 

These  powers  of  overseers  and  magistrates  to  afford 
relief  in  particular  cases  apply  (it  will  be  observed)  only 
to  parishes  under  the  management  of  guardians  or  a  select 
vestry  (z).  In  parishes  not  so  circumstanced,  their  autho- 
rity in  this  matter  is  not  specific  but  general.  The  duty 
of  administering  relief  belongs  universally,  and  (in  the 
first  instance)  exclusively  to  the  overseer.  But  if  he 
refuses  it  in  any  case  in  which  it  is  reasonably  claimed,  it 
may  be  granted  by  order  of  any  justice  of  the  peace  re- 
siding in  the  parish,  or  (if  there  be  none  resident)  in  the 
parish  next  adjoining,  or  by  order  of  the  justices  in  their 
resj)ective  quarter  sessions ;  and  if  the  overseer  disobeys 
such  order  he  may  be  indicted  (a). 

The  duty  of  making  and  levying  {b)  the  poor-rate,  or 
parochial  fund  out  of  which  the  relief  is  to  be  aftbrded, 
still  belongs  (as  before  the  late  changes  in  the  law  of  re- 
lief) to  the  churchwardens  and  overseers ;  and  the  con- 
currence of  the  inhabitants  is  not  necessary  (c).  But  for 
the  better  execution  of  these  duties,  the  recent  acts  relating 

(11)  4  &  6  Will.  4,  c.  76,  ».  54.  Geo.  1,  c.  7,  s.  1. 

(x)  Ibid.  (Ii)  As  to  the  distress  for  poor  rate, 

(V)  Ibid.  ».  27.  43  Kliz.  c.  2,  ss.  12,  13. 

(I)  Ibid,  s.  64.  (c)  43  Eiiz.  c.  2,  s.  1 ;  7  &  8  Vict. 

(a)  3  W.  &  M.  c.  11,  B.  11;  9       c.  101,  s.  63. 
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to  the  amendment  of  the  poor  law,  authorize  the  appoint- 
ment of  collectors  and  assistant  overseers  (d).  The  rate  is 
raised  prospectively  (e)  for  some  given  portion  of  the  year, 
and  upon  a  scale  adapted  to  the  probable  exigencies  of 
the  parish  (/) ;  and  the  act  of  Elizabeth  directs  that  it 
should  be  raised  by  "  taxation  of  every  inhabitant,  par- 
"  son,  vicar,  and  other  (g),  and  of  every  occupier  of  lands, 
"  houses,  tithes  impropriate,  propriations  of  tithes,  coal 
"  mines,  or  saleable  underwoods"  in  the  parish.  As  an 
occupier  (h)  a  man  is  rateable  for  all  lands  (t)  which  he 
occupies  in  the  parish,  whether  he  is  resident  or  not  (A); 
but  the  tenant  (and  not  the  landlord)  is  considered  as  the 
occupier  within  this  statute  (/).  As  an  inhabitant  (m)  a 
man  was  formerly  liable  to  be  rated  according  to  his  ap- 
parent ability,  that  is,  according  to  the  value  of  the  local 
and  visible  personal  property  he  had  within  the  parish, 
and  of  which  he  made  profit  («) ;  but  by  3  &  4  Vict.  c.  89 
(continued  by  6  &  6  Vict.  c.  50,  6  &  7  Vict.  c.  48,  and 
7  &  8  Vict.  c.  40)  the  liability  to  taxation  in  regard  to 
inhabitancy  is  now  taken  away  until  October,  1846  (o). 

(d)  See  2&  3  Vict.  c.  84;  7  &  8  of  Yoik.  6  A.  &  E.  419.     At  to  the 

Vict.  c.  101,  ss.  61,  62.     As  to  over-  raleability  of  a  gas  company,  R.  p. 

seers  and  assistant  overs«ere' accounts,  Birmingham    and  StkfiMrdshire  Gat 

R.  v.  WatU,  7  A.&  £.  461.  Coiupaii;,  ibid.  634  ;  R.  v.  Commis- 

(«)  As  to   the  objection  that  the  sioners  for   iightiog    Beverley,   ibid, 

rate  is  retrospective,  see  R.  v.  Glou-  645.     As  to  raleability  of  maekiuery, 

caster,  5  T.  R.  346 ;  1  Nolan,  62.  Reg.  r.  Guest.  7  A.  &  E.  951.     Rate- 

(/)  1  Nolan,  61,62.  ability  of  munifi^  cwparttioM.  4  &  6 

(g)  As  to  the  exemption  of  scientific  Vict.  c.  48. 

and  literary  societies,  see  6  &  7  Vict.  (k)  1  Bott,  1 12. 

c.  30.  (i)  R.  V.  Welbank.  4  M.  &  S.  222. 

(fc)  As  to  occupier  as  servant,  R.  v.  (w)  As  to  competency  of  rated  in- 
Wall  Lynn,  8  A.  &  E.  379.  A  man  habitants  to  give  evidence,  3  ,i  4  Vict. 
in  service  may  be  rated  as  an  indepen-  c.  26 ,  Doe  d.  Boultbee  v.  Adderley, 
dent  occupier,  S.  C.  1  W.  W.  &  H.  and  Doe  d.  Balchelor  t .  Bowles,  8  A. 
366.  And  see  R.  v.  Ponsonby,  3  Ad.  &  E.  502;  S.  C.  1  P.  &  D.  469. 
&  El.  N.  S.  14.  (a)  R.  ,..  Lumsdaine,  1  W.  W.  & 

(i)  As  to  rateability  of  tithes,  R.  H.  587. 

V.  Joddrell.  1  B.  &  Ad.  403;  R.  i-.  (o)  As  to  former  pracUce  of  rating 

Barker,  6  A.  &  E.  388.     As  to  rate-  stock  in  trade,  see  Report  on  Local 

ability  of  corporations,  R.  v.  Mayor  Taxation,  pp.  21,  35. 
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By  a  recent  act  (6  &  7  Will.  IV.  c.  96)  {p)  it  is  provided, 
that  after  such  period  as  the  poor  law  commissioners  shall 
direct,  no  poor-rate  shall  be  of  any  force  which  shall 
not  be  made  on  an  estimate  of  the  net  annual  value  of 
the  several  hereditaments  rated,  that  is  to  say,  the  rent  at 
which  the  same  may  reasonably  be  expected  to  be  let 
from  year  to  year,  free  of  all  usual  tenant  rates  and  taxes, 
and  tithe  commutation  rent-charge  (if  any),  and  deducting 
therefrom  the  probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses  (if  any),  necessary  to  main- 
tain them  in  a  state  to  command  such  rent.  The  act  also 
prescribes  in  what  form  the  rate  shall  be  made,  and  what 
particulars  it  shall  comprise,  and  requires  that  the  parish 
oflficers  shall  sign  a  declaration  at  the  foot  of  it,  to  the 
effect  that  these  particulars  are  true  and  correct  as  far  as 
they  have  been  able  to  ascertain  by  their  best  endeavours. 
The  poor  law  commissioners  are  also  empowered  by  this 
act  to  order  a  new  valuation  to  be  made  in  any  parish  or 
union,  upon  representation,  in  writing,  from  the  board  of 
guardians  under  their  common  seal,  or  from  the  majority 
of  the  parish  officers  {q). 

By  43  Eliz.  c.  2,  s.  1,  no  rate  can  be  deemed  valid  un- 
less it  be  allowed  by  two  justices,  and  public  notice  thereof 
be  given  in  the  parish  church  on  the  Sunday  next  after 
the  same  has  been  allowed.  The  allowance  by  the  justices 
is  a  mere  matter  of  form  (r) ;  but  after  allowance  and  pub- 
lication, any  person  aggrieved  by  the  rate,  and  having 
reasonable  objection  to  it,  as  irregular  or  unequal,  may 
appeal  against  it  to  the  next  practicable  quarter  sessions 
of  the  county,  riding,  or  division  (or,  in  some  cases,  of  the 
corporation  or  franchise)  in  which  the  parish  is  situate. 

But  so  far  as  regards  objections  on  the  ground  of  irre- 
gularity, unfairness,  or  incorrectness  of  valuation,  appeals 

(  p)  An  to  this  act  (the  Parochial  act,  R.  v.  St.  Alban's,  1  W.  VV.  &  II. 

AiMiMmcnt  Act),teo  Report  on  Locnl  6U0. 

I'axaiion,  pp.  28,  48.  (r)  K.  v.  Dorchester  (Justices),  1 

(f )  Vide  as  to  the  appeal  under  this  Str.  393. 
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may  now  also  be  preferred  to  another  jurisdiction  at  the 
option  of  the  party  aggrieved  ;  for  by  6  &  7  Will.  IV. 
c.  96,  the  justices  in  petty  sessions  shall,  four  times  at 
least  in  every  year,  hold  a  special  sessions  for  hearing  ap- 
peals (s)  on  any  ground  of  that  description  within  their 
respective  divisions,  and  their  decisions  shall  be  conclu- 
sive, unless  the  parties  impugning  it  shall,  within  fourteen 
days,  give  notice  of  appeal  therefrom  to  the  next  general 
sessions  or  quarter  sessions  of  the  peace.  In  either  course 
of  proceeding  the  justices  have  power  to  affirm,  quash,  or 
amend  the  rate;  or,  if  it  become  necessary  to  set  the 
whole  aside,  may  order  the  overseers  to  make  a  new 
one  (t).  They  have  also  authority  to  award  costs  to  the 
successful  party  (u);  and  the  court  of  quarter  sessions 
may  make  its  decision  (as  in  the  case  of  an  order  of  re- 
moval) subject  to  a  special  case. 

It  is  the  duty  of  the  overseers,  and  of  all  persons 
having  the  collection,  receipt,  or  distribution  of  the  poor 
rate,  to  render  to  the  proper  (or)  auditors,  or  if  there  be 
none,  to  the  guardians,  or  (where  there  are  no  such  officers) 
to  the  justices  in  petty  sessions,  once  in  every  half-year 
(and  oftener  if  required  by  the  rules  of  the  poor  law  com- 
missioners), an  account  of  all  monies  and  things  received 
and  expended,  and  verify  the  same  on  oath  if  required  (y)j 
and  all  balances  remaining  from  time  to  time  in  their 
hands  may  be  recovered  from  them  by  a  summary  pro- 
ceeding before  two  justices  of  the  peace  (z).     Overseers 

(s)  6  &  7  Will.  4,  c.  96,  s.  6.    As  Will.  4.  c.  76,  s.  77  ;  vide  Hendeiion 

to  appeal  against  rate,  R.  ti.  George,  v.  Sherborne,  2  Mee.  &  W.  236.    As 

6  A.  v!t  K.  305  -,  R.  V.  Bond,  ibid.  905.  to  sale  of  parish  property  and  parish 
(0  17Geo.2.c.38,s.  6;  41  Geo.  3,  debts,  5  &  6  Vict.  c.  18;  Report  of 

c.  23;  6  &  7  Will.  4,  c.  96,  s.  6.  Poor  Law  Commissioners  for  1843, 

(u)  Ibid.  p.  29. 
(x)  See  4  &  5  Will.  4,  c.  76,  and  (i)  4&  5  Will.4,c.76,  as.47,99 

7  &  8  Vict.  c.  101,  s.  32.  2  &  3  Vict.  c.  84  ;  7  St  8  Vict.  c.  101 
(j;)  Any  parish  officer  supplying  for  ss.  32 — 38.     See  also  Sir  John  Hob 

his  own  profit  goods  given  in  parochial       house's  Act,  1  &  2  Will.  4,  c.  60 
relief,  incuis  a  penalty  of  5/.;  4  &  5       R.  v.  St.  Mar;lebone,S  A. &  £.  268 
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are  also  bound  to  render  an  account  at  the  end  of  their 
year  of  oflBce  (a). 

These  are  the  general  heads  of  the  law  relating  to  the 
poor  (b) ;  many  branches  of  which  are  of  too  recent  in- 
troduction to  have  been  yet  fairly  subjected  to  the  test  of 
experience.  The  great  object,  however,  of  the  whole 
system  is  to  give  such  relief  as  charity  requires  to  the  im- 
potent poor,  or  those  unable  to  find  employment,  without 
affording  encouragement  to  the  idle ;  and  its  operation 
can  never  be  considered  as  safe  or  satisfactory,  except  so 
far  as  it  tends  to  promote  that  combined  result.  For 
while  humanity  and  religion  prescribe  the  succour  of  the 
destitute,  nothing  is  more  obviously  unreasonable  than  to 
compel  the  industrious  part  of  the  community  to  maintain 
those  who  are  unwilling  to  labour ;  and  surely  they  must 
be  very  deficient  in  foresight  as  well  as  in  justice  [[who 
suffer  one  half  of  a  parish  to  continue  dissolute  and  un- 
employed, and  at  length  are  amazed  to  find  that  the 
industry  of  the  other  half  is  not  able  to  maintain  the 
whole.]] 

(u)  4  &  5  Will.  4,  c.  76,  s.  47  ;  condense  as  far  as  possible  the  account 
vide  R.  V.  Johnson,  6  A.  &  E.  340.  given  of  this  complex  subject.  No 
There  are  several  other  rates  which  in  mention  has  therefore  been  made  in 
practice  are  levied  parochially  upon  the  text  of  (wo  provisions  introduced 
the  same  assessment,  and  by  the  same  in  the  course  of  last  session,  which, 
officers  as  the  poor's  rate;  as  to  which,  though  of  considerable  interest  and 
see  Report  on  Local  Taxation,  p.  G2  ;  importance,  did  not  appear  to  require 
and  by  7  5c  8  Vict.  c.  33,  the  county  notice  in  so  general  an  exposition  of 
rate,  and  all  other  like  rates,  are  now  the  poor  law,  namely,  those  whiih 
to  be  raised  through  the  agency  of  the  empower  the  commissioners  to  corn- 
guardians  and  overseers  of  the  poor,  bine  unions  and  parisiics  into  school 
and  without  the  intervention  (which  districts  and  into  districts  for  asylums 
the  law  formerly  required)  of  the  high  for  the  temporary  accommodation  of 
constable.  the  houseless  poor.    See  7  &  8  Vict. 

(h)  It  has  been  felt  important  to  c.  101,8.40—54. 
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CHAPTER  III. 

OF  THE  LAWS  RELATING  TO  CHARITIES  AND 
BENEVOLENT  INSTITUTIONS. 


I.  Charities. — From  the  subject  of  the  maintenance  pro- 
vided by  law  for  the  poor,  we  may  pass,  by  no  abrupt 
transition,  to  that  of  pubHc  charities. 

Charities  have  been  always  much  favoured  by  the 
law  (a).  Thus,  though  gifts  to  superstitious  uses  were 
made  void  by  a  statute  passed  at  the  period  of  the  Refor- 
mation (6),  a  distinction  was  allowed  in  favour  of  those  for 
charitable  purposes  ;  which  were  held  not  to  fall  within  the 
operation  of  that  statute.  For  "  no  time,"  as  Lord  Coke 
observes,  "  was  so  barbarous  as  to  abolish  learning,  or  so 
uncharitable  as  to  prohibit  relieving  the  poor"(c).  By 
the  statute  39  Eliz.  c.  5,  (made  perpetual  by  21  Jac.  I. 
c.  1,)  any  person  is  enabled  by  deed  enrolled  in  Chancery 
to  found  a  hospital,  and  to  give  it  a  corporate  existence, 
with  capacity  to  take  and  purchase  goods  and  chattels, 
lands  and  tenements,  to  hold  to  them  and  their  successors, 
without  the  king's  licence  (which  by  the  statutes  of  mort- 
main is  in  general  required  where  land  is  conveyed  to  a 
body  corporate) ;  subject  only  to  these  conditions,  that  the 
lands  be  freehold,  in  fee  simple,  of  the  clear  value  of  10/., 
and  not  exceeding  that  of  '200/.  per  annum. 

The  same  disposition  to  favour  and  encourage  charities 
has  been  evinced  in  other  instances.  Thus,  by  the  Sta- 
tute of  Charitable  Uses,  43  Eliz.  c.  4,  the  lord  chancellor 

l^a)  Bac.  Ab.  Ch.  Uses,  E.  6,  c.  14. 

(h)  23  Hen.  8,  c.  10.    See  also  15  (e)  Portei's  case,  1  Rep.  26. 

Ric.  2,  c.  5 ;  37  Hen.  8,  c.  4  ;  1  Ed. 
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is  empowered  to  award  commissions  to  inquire  of  all  gifts 
to  such  uses,  and  of  all  abuses  and  breaches  of  trust  rela- 
tive thereto,  and  to  make  orders  for  the  future  manage- 
ment of  the  fund ;  though  the  universities  and  cathedrals, 
and  all  colleges,  hospitals,  and  free-schools,  having  special 
visitors  or  governors,  are  exempted  from  this  provision  (d). 

And  whereas  the  statutes  of  mortmain  prohibit  in  ge- 
neral the  endowment  of  collegiate  or  corporate  bodies 
with  land,  without  the  king's  licence,  and  some  doubts 
arose  at  the  time  of  the  Revolution,  as  to  the  right  of  the 
crown  to  exercise  this  dispensing  power  (e),  therefore,  by 
a  statute  passed  at  that  period  (7  &  8  Will.  III.  c.  37), 
after  reciting;  that  it  would  be  a  great  hindrance  to  learn- 
ing  and  other  good  and  charitable  works,  if  persons  in- 
clined to  grant  lands  to  bodies  incorporated  for  good  and 
public  uses  should  not  be  permitted  to  do  so,  it  was 
enacted  (in  confirmation  and  extension  of  the  prerogative 
antecedently  vested  in  the  crown  in  this  particular)  that 
the  king  may  grant,  to  any  persons  whatever,  licence  to 
alien,  purchase,  or  hold  in  mortmain. 

So  far  the  interposition  of  the  legislature  had  been 
uniformly  favourable  to  charities.  Some  abuses,  however, 
were  afterwards  found  or  supposed  to  attend  the  power  of 
devising  lands  by  will,  or  making  them  over  at  the  ap- 
proach of  death,  for  purposes  of  this  description ;  and  by 
9  Geo.  II.  c.  36,  after  reciting  that  many  large  and  impro- 
vident alienations  of  land  had  of  late  been  made  by  dying 
persons  to  charitable  uses,  it  was  enacted  that  no  lands 
or  tenements,  or  money  to  be  laid  out  in  the  purchase 
thereof,  shall  be  given  or  conveyed,  or  anyways  charged 
or  incumbered,  in  trust  for  the  benefit  of  any  such  uses, 
unless  by  deed,  indented,  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses,  twelve  calendar 
months  at  least  before  the  death  of  the  grantor,  and  en- 
rolled, within  six  calendar  months  after  its  execution,  in 

(d)  See  Colliton's  case,  Hob.  136. 

(e)  See  Hovenden's  Black,  vol.  ii.  p.  272. 
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the  High  Court  of  Chancery.  This  provision,  with  the 
exceptions  to  which  it  is  subject,  we  had  occasion  to  con- 
sider in  a  former  volume  (/);  and  it  will  therefore  be 
unnecessary  to  dwell  upon  it  farther  in  this  place.  We 
shall  only  remark,  that  it  has  no  reference  to  dispositions 
of  mere  personal  estate,  when  not  directed  to  be  laid  out 
in  land  ;  and  that  such  dispositions,  whether  by  will  or 
otherwise,  may  consequently  be  made,  without  restraint, 
to  uses  of  a  charitable  description. 

The  law  has  also  subjected  charitable  endowments  to 
some  check  in  the  particular  case  of  a  lying-in  hospital  ; 
for  by  13  Geo.  III.  c.  82,  after  reciting  that  such  hospitals 
merited  support  and  encouragement,  it  is  nevertheless 
enacted  that  no  establishment  of  the  kind  shall  be  set  on 
foot  without  a  previous  licence  from  the  quarter  sessions, 
and  regulations  are  made  to  prevent  illegitimate  children, 
born  within  such  hospitals,  from  being  chargeable  to  the 
parish  of  their  births. 

When  a  charitable  commission  issues  under  the  43 
Eliz.  c.  4,  the  decree  of  the  commissioners  is  returned  into 
the  Petty  Bag  Office  of  the  Court  of  Chancery;  and  it 
may  be  contested  on  the  equity  side  of  that  court.  The 
proceedings  for  that  purpose  are  treated  as  an  original 
suit,  in  which  the  parties  are  not  bound  by  the  evidence 
before  the  commissioner,  but  may  allege  what  new  matter 
they  please  {g).  Upon  these  allegations  they  go  to  proof, 
and  examine  witnesses  upon  all  the  matters  in  issue ;  and 
the  court  may  decree  the  respondent  to  pay  all  the  costs, 
though  no  such  authority  is  given  by  the  statute ;  and  as 
the  proceeding  is  throughout  considered  as  an  original 
cause,  an  appeal  lies  of  course  from  the  chancellor's  decree, 
notwithstanding  any  loose  opinions  to  the  contrary  {h) 

Commissions,  however,  under  the  statute  of  Elizabeth 
have  been  long  disused,  their  place  being  supplied  by  reme- 
dies of  a  more  simple  and  eftective  kind.  For  independently 

(/)  Vide  sup.  vol.i.  p.  428.  (fc)  Ibid.;  2  Vern.  118. 

(  g)  1  Bac.  Ab.  Ch.  Uses,  F. ;  3  Bl.  Cora.  428. 
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of  this  statute,  the  kinjj,  as  parens  patrice,  has  the  general 
superintendence  of  all  charities  (i)  not  otherwise  suffi- 
ciently protected  (k) ;  which  he  exercises  by  the  keeper  of 
his  conscience,  the  chancellor.  [[And,  therefore,  when- 
ever it  is  necessary,  the  attorney-general,  at  the  relation 
of  some  informant  (who  is  usually  called  the  relator),  files 
ex  officio  an  information  in  the  Court  of  Chancery,  to 
have  the  charity  properly  established  (Z) ;]]  and  it  is  not 
essential  that  the  relators  should  be  the  persons  princi- 
pally interested  ;  for  any  persons  (though  the  most  remote 
of  them  who  fall  within  the  contemplation  of  the  charity) 
may  stand  in  that  capacity  (m). 

Indeed,  a  still  more  summary  redress  for  abuses  in  cha- 
ritable trusts  has  been  in  modern  times  provided  by  the 
legislature;  for  by  statute  52  Geo.  III.  c.  101,  it  is  enacted 
that  in  every  case  of  the  breach  of  a  trust  created  for  cha- 
ritable purposes,  or  wherever  the  direction  of  a  court  of 
equity  shall  be  deemed  necessary  for  the  administration 
of  such  a  trust,  any  two  or  more  persons  may,  on  obtain- 
ing the  previous  sanction  of  the  attorney  or  solicitor- 
general,  apply  for  relief  by  petition  to  the  lord  chancellor, 
or  master  of  the  rolls,  or  keeper  of  the  great  seal,  or  to 
the  Court  of  Exchequer.  The  petition  is  to  be  heard  in  a 
summary  way,  and  the  order  which  the  court  may  make 
is  to  be  final  and  conclusive,  unless  within  two  years  after- 
wards there  shall  be  an  appeal  to  the  House  of  Lords. 

By  a  statute  passed  in  the  same  year  (52  Geo.  III. 
c.  102,)  provision  was  also  made  for  the  registry  and 
securing  of  charitable  donations,  in  order  to  prevent  their 
benefits  from  being  lost.  A  memorial  of  the  funds  and 
objects  of  the  then  existing  charities,  and  the  names  of 
the  founders  (when  known),  and  of  the  persons  having 
custody  of  the  deeds  of  endowments,  and  of  the  trustees 

(i)   Videttup.  vol.  ii.  p.  528.  Countess  of  Shaftsbury,  2  P.  Wms. 

(fc)    As    to    this  qualification    of  118;    AU.  Gen.  d.  Middlcton.  2  Ves. 

lilackston«'s  doctrine,  ue  Shelford,  sen.  329;  Sumu  u.  Ururcton,  ibid.  42(). 
268.  (w)  Att.  Geo.  V,  Uucknall,  2  Atk. 

(/)  3  Dlack.  Com.  428;    Kyro  v.  328. 
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or  possessors  of  the  estates,  was  required  to  be  registered 
by  such  trustees  or  possessors,  within  six  months  from  the 
passing-  of  the  act,  in  the  othce  of  the  clerk  of  the  peace 
of  the  county  or  town,  who  was  to  transmit  a  duplicate 
into  the  enrolment  office  (m)  of  the  Court  of  Chancery, 
So,  with  respect  to  future  charities,  created  by  any  deed 
or  instrument,  a  like  memorial  is  required,  within  twelve 
months  after  the  decease  of  the  donor;  but  donations 
neither  secured  on  land  nor  permanently  invested  in  the 
funds,  or  the  management  of  which  is  left  to  the  discre- 
tion of  trustees,  are  (with  many  other  particular  cases)  ex- 
cepted from  the  provisions  of  the  act. 

At  a  subsequent  period,  the  attention  of  the  legislature 
having  been  particularly  directed  to  such  charitable  en- 
dowments as  have  in  view  the  great  object  of  imparting 
useful  knowledge  to  the  lower  classes  of  society,  the  sta- 
tute 58  Geo.  III.  c.  91,  was  passed,  to  authorize  the 
issuing  of  a  commission  "  to  inquire  into  the  amount, 
nature,  and  application  of  the  produce  of  any  estates  or 
funds  from  time  to  time  appropriated  to  the  education  of 
the  poor ;"  and  a  commission  having  •  accordingly  been 
appointed,  its  powers  were  soon  afterwards,  by  statute  59 
Geo.  III.  c.  81,  extended  to  all  endowed  charities  of  what- 
ever description,  subject  only  to  certain  specified  excep- 
tions. By  another  act,  59  Geo.  III.  c.  91,  passed  during 
the  course  of  their  labours,  the  commissioners  were  also 
entrusted  with  the  additional  duty  of  certifying  to  the 
attorney-general  the  particulars  of  any  case  that  appeared 
to  them  to  require  the  interposition  of  a  court  of  equity ; 
upon  which  that  officer  was  authorized  to  proceed  by  pe- 
tition, information,  or  otherwise  (as  the  case  might  re- 
quire) in  the  Court  of  Chancery  or  the  Exchequer.  It 
was  also  provided,  that  the  trustees  of  any  charity  who 
conceived  its  statutes  or  regulations  to  be  insufficient, 
might,  by  consent  of  five  or  more  of  the  commissioners, 

(«)  As  to  this  office,  see  5  ^^  ti  Vict.  o.  103. 
VOL.  III.  O. 
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present  a  petition  to  the  Court  of  Chancery  or  Exchequer, 
praying  for  such  rehef  as  the  case  required  {q).  This  com- 
mission was  continued  and  its  powers  enlarged  by  several 
successive  acts  of  parliament  (r),  and  after  it  had  expired 
was  again  succeeded  by  a  new  commission  with  similar 
powers,  and  under  the  like  parliamentary  authority  (s) ; 
which  latter  finally  terminated  on  1st  July,  1837  {t).  The 
reports  presented  under  the  successive  commissions  are 
numerous,  and  have  been  printed  by  order  of  the  House 
of  Commons. 

Within  the  last  few  years  there  have  been  many  other 
enactments  of  a  miscellaneous  kind,  for  the  advantage 
and  protection  of  charities.  By  1  &  2  Geo.  IV.  c.  92,  the 
trustees  of  charitable  estates  are  empowered  to  exchange 
them  for  other  lands ;  it  being  first  ascertained,  according 
to  a  method  of  proceeding  directed  by  the  act,  that  the 
proposed  exchange  will  be  beneficial  to  the  charity.  By 
3  Geo.  IV.  c.  72,  s.  11,  when  the  Commissioners  for 
building  additional  Churches  shall  have  in  any  case 
divided  a  parish  into  two  or  more  distinct  parishes,  or 
district  parishes,  or  chapelries  for  ecclesiastical  purposes, 
they  may  apportion,  if  they  think  fit,  among  the  several 
divisions  so  made,  any  charitable  bequest  or  gifts  bestowed 
upon  the  entire  parish.  By  1  &  2  Will.  IV.  c.  45,  the 
provisions  of  an  act  of  the  29  Car.  II.  c.  8  (?/),  for  facili- 
tating grants  by  ecclesiastical  persons  towards  the  aug- 
mentation of  small  livings,  were  confirmed  and  extended. 
By  Sir  J.  Hobhouse's  Act,  1  &  2  Will.  IV.  c.  60  (passed 
for  regulation  of  vestries),  the  vestry  of  every  parish  adopt- 
ing that  act  is  directed  to  make  out,  once  at  least  in  every 
year,  a  list  of  all  charitable  foundations  and  bequests  be- 
longing to  the  parish  and  under  the  control  of  the  vestry, 
with  the  names  of  the  trustees,  and  of  the  persons  partaking 

(g)  69Goo.  3,  c.91,8.  6.  4,  c.  57  ;  6  &  6  Will.  4,  c.  7!  j  7 

(r)  6  Gfo.  4,  c.  68  ;  10  Geo.  4,  c.  Will.  4  &  1  Vict.  c.  4. 
47.  (0  See  7  Will.  4  &  1  Vict.  c.  4. 

(i)  1  &  2  Will.  4,  c.  34  ;  2  Will.  (u)  Sect.  8. 


CHAP.  III.  —  OF  THB  LAWS  RELATING  TO  CHARITIES,  &C.  227 

the  benefit,  and  to  leave  the  list  open  for  the  inspection  of  the 
rate-payers  (y).  By  2  Will.  IV.  c.  57,  s.  3,  it  is  provided, 
that  where  all  the  persons  in  whom  real  property  has  been 
invested  for  a  charitable  purpose  are  dead,  it  shall  be  law- 
ful for  the  Court  of  Chancery,  or  the  Court  of  Exchequer, 
on  the  petition  of  the  Attorney-General,  or  of  the  persons 
administering:  the  fund,  to  direct  advertisements  to  be  in- 
serted  in  the  newspapers,  calling  on  the  representative* 
of  the  last  surviving  trustee  to  appear  and  establish  hi» 
title;  in  failure  of  his  doing  which  within  a  time  limited, 
the  court  may  appoint  new  trustees  to  whom  the  land  shall 
be  conveyed  accordingly.  By  2  &  3  Will.  IV.  c.  115,  the 
laws  applicable  in  England  to  Protestant  dissenters,  in 
respect  of  their  schools  and  places  for  religious  worship, 
education,  and  charitable  purposes,  are  extended  to  the 
Roman  Catholic  subjects  of  the  realm,  in  respect  of  their 
establishments  of  the  same  description.  By  the  Poor  Law 
Amendment  Act,  4  &  5  Will.  IV.  c.  76  («),  the  Poor  Law 
Commissioners  are  empowered  at  their  discretion  to  require 
from  all  persons,  holding  property  in  trust  for  or  applicable 
to  the  relief  of  the  poor,  or  being  in  receipt  of  the  profits, 
a  true  and  detailed  account  in  writing  of  all  particulars 
relating  to  such  property  and  its  appropriation ;  and  the 
statement  so  obtained  is  to  be  open  to  the  inspection  of  the 
rate-payers.  But  funds  raised  from  time  to  time  by  volun- 
tary contribution  of  the  inhabitants,  are  excepted  from  the 
provision.  By  3  &  4  Vict.  c.  77,  passed  for  improving 
the  condition  and  extending  the  benefits  of  endowed  gram- 
mar schools,  courts  of  equity  are  empowered  to  extend 
the  system  of  education  in  such  schools,  and  regulate  the 
right  of  admission  into  the  same,  and  to  establish  schemes 
for  the  application  of  their  revenues ;  paying  due  regard, 
nevertheless,  to  the  intention  of  the  respective  founders  or 
benefactors.  And  lastly,  by  4  &:  5  Vict  c.  38,  various 
regulations  are  made,  calculated  to  afford  farther  facilities 

(«)  Sect.  39.  (x)  Sect.  74. 

q2 
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for  conveying  lands,  to  be  used  as  sites  for  schools  for  the 
education  of  the  poor  {y). 

Some  account  having  been  now  given  of  the  legislative 
enactments  relating  to  charities,  we  will  next  advert  to 
certain  general  principles  which  may  be  collected  from  the 
judicial  decisions  in  regard  to  this  subject. 

The  courts  of  equity  (for  to  these  the  jurisdiction  ex- 
clusively belongs)  take  cognizance  of  all  charitable  uses 
or  trusts  of  a  public  description  ;  and  exercise,  in  relation 
to  them,  powers  of  a  very  extensive  kind.  Under  the 
authority  of  these  tribunals,  trustees  may  be  called  to 
account  for  the  charitable  funds  committed  to  their  charge, 
or  new  trustees  (where  circumstances  so  require)  may  be 
appointed, — improvident  alienations  of  the  charitable  es- 
tates may  be  rescinded, — schemes  for  carrying  properly 
into  effect  the  intention  of  the  donor  (where  the  nature 
of  the  case  requires  such  interference)  may  be  judicially 
projected  and  established,  and  every  species  of  relief 
afforded  which  it  is  in  the  nature  of  such  institutions  to 
require.  This  equitable  jurisdiction,  however,  is  not  al- 
lowed to  usurp  upon  the  proper  province  of  those  to  whom 
the  administration  of  the  charity  may  have  been  confided. 
In  the  case  of  corporations  endowed  for  charitable  pur- 
poses, the  management  is  usually  vested  by  charter  in 
governors,  subject  to  a  controlHng  or  visitatorial  power  in 
the  founder  or  his  heirs,  or  in  such  persons  as  the  founder 
shall  appoint  {z)  j  and,  with  the  proceedings  of  such  func- 
tionaries the  law  does  not  interfere,  unless  they  have  also 
the  management  of  the  revenues,  and  are  found  to  be 
abusing  their  trust  (a).  It  is  to  be  observed,  however,  that 
when  the  king  is  the  founder  of  an  eleemosynary  lay  cor- 

(j/)  And  see  as  to  grants  in  aid  of  (a)  Ex  parte  Kirkby  Ravensworili 

schools,  out  of  the  monies  voted  by  Hospital,  15  Vcs.  jun.  314;  2  Ves. 

pailiamcnt,  from  time  to  time,  for  pro-  jun.  42 ;  Ex  parte  Berkhampstead  Free 

moling  the  education  of  ibe  poor,  7  ^  8  School,   2   V.  6c  B.  138;  Attorney- 

Vict.  c.  37.  General  v.  Talbot,  3  Alk.  673 ;  Same 

(t)  Eden  v.  Forsler,  2    P.  Wms.  v.  Lock,  ibid.  165;  Same  v.  Price. 

326 ;  3  Salk.  379  ;  1  Bl.  Com.  480  ;  ibid.  108. 
Philips  V.  Bury,  Ld.  Hay.  8. 
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poration,  the  visitatorial  power  is  vested  in  the  crown  (ft), 
and  committed  by  royal  authority  to  the  Lord  Chancellor, 
who  may  thus  be  called  upon  to  redress  abuses  properly 
falling  within  the  province  of  a  visitor ;  but  this  jurisdic- 
tion belongs  to  him  in  his  personal  character  only,  and 
not  as  judge  of  the  Court  of  Chancery  (c). 

With  respect  to  the  nature  of  the  charitable  trusts,  to 
which  the  equitable  jurisdiction  attaches,  we  may  remark 
that  the  word  charitable  is  to  be  here  understood  in  a  very 
large  sense.  For  not  only  gifts  for  the  benefit  of  the  poor 
are  included,  but  endowments  for  the  advancement  of 
learning  (d'),  or  institutions  for  the  encouragement  of  science 
and  art,  and  for  any  other  useful  and  public  purpose  (e). 

The  term  comprises  also  donations  for  pious  or  religious 
objects  ;  as  to  which  we  may  remark  that  all  objects  are 
considered  as  religious,  which  tend  to  the  benefit  either  of 
the  Established  Church  of  England,  or  of  any  body  of 
dissenters  sanctioned  by  law  (/ ),  and  that  by  a  recent  act, 
2  &  3  Will,  I V.  c.  1 15,  trusts  for  the  maintenance  of  Catholic 
worship  are  now  placed  on  a  similar  footing.  But  a  trust 
for  the  advancement  of  the  Jewish  religion,  or  of  any 
faith  hostile  to  Christianity,  is  not  legal,  and  is  excluded 
from  the  protection  of  a  court  of  equity  {g).  Though  the 
definition  of  charitable  trusts  is  thus  wide,  we  are,  never- 
theless, to  remark  that  it  does  not  extend  to  gifts  of  a 
strictly  private  character ;  for  if  a  sum  of  money  be  be- 
queathed with  direction  to  apply  it  "  to  such  purposes  of 
benevolence  and  liberality  as  the  executor  shall  approve," 
or  even  in  private  charity,  the  law  will  take  no  notice  of 
such  a  trust  {h).     On  the  other  hand,  where  a  gift  is  for  a 

(ft)R.  V.  St.  Catherine's  Hall,  4  1'.  (/)  Attorney- General  v.  Peaiioo, 

R.233;    1   Bl.  Com.  480.  3  Merif.   409;    Attorney-Geoeral   v. 

(c)  Co.  Liu.  96  a ;  Ex  parte  Dann.       Cock.  2  Ves.  sea.  273. 

9  Ves.  547.  (g)  In  re  Masters,  &ic.  of  ibe  Bed- 

(d)  Ves.  sen.  537.  ford  Charity,  2  Swanst.  487  ;  1  Dick- 

(e)  .-Vltorney-General  v.   Heelis,   2       ens,  258. 

Sim.  &  Stu.  67  ;  Trustees  of  British  (fc)  Mortre  v.  Bishop  of  Durham, 

Museum  v.  White,  ibid.  694  ;  Howse  9  Ves.  399  ;  S.  C.  10  Ves.  522  ;  I 
V.  Chapman,  4  Ves.  651 .  Turn.  &  Russ.  260. 
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purpose  clearly  falling  within  the  description  of  public 
charity,  though  expressed  in  the  most  general  and  inde- 
finite terms,  the  trust  will  never  be  allowed  to  fail  on 
account  of  the  uncertain  limitations  of  the  objects,  but  the 
law  will  provide  for  it  some  particular  mode  of  application. 
In  some  cases  of  this  description,  the  right  of  disposition 
belongs  to  the  queen,  who  makes  it  under  her  sign  ma- 
nual ;  in  others  it  is  made  by  the  courts  of  equity  (A). 

It  is  a  rule  with  respect  to  all  charities,  that  the  inten- 
tion of  the  donor,  so  far  as  it  is  practicable  and  legal,  shall 
be  strictly  observed  ;  the  law  not  permitting  it  to  be  varied 
without  necessity,  even  by  consent  of  his  heir(/).  But 
where  it  is  incapable  of  being  literally  acted  upon,  or  its 
literal  performance  would  be  unreasonable,  a  decree  will 
be  made  for  its  execution,  cypres,  that  is,  in  some  method 
conformable  to  the  general  object,  and  adhering  as  closely 
as  possible  to  the  specific  design  of  the  donor  (m).  Thus, 
where  a  sum  of  money  was  bequeathed  to  trustees,  to  be 
distributed  among  the  inhabitants  of  several  specified 
parishes,  in  money,  provision,  physic,  or  clothes,  as  the 
trustees  should  think  fit,  and  the  fund  ultimately  became 
too  large  to  be  suitably  confined  to  those  objects,  the 
court  directed  it  to  be  applied  to  the  farther  objects  of 
instructing  and  apprenticing  the  children  in  the  parishes 
for  which  the  charity  was  designed  in).  Moreover  by  a 
recent  act,  7  &  8  Vict.  c.  45,  it  is  provided,  as  to  meeting- 
houses founded  for  Dissenters,  that  so  far  as  no  particular 
religious  doctrines  or  mode  of  worship  shall  have  been 
prescribed  by  the  deed  or  instrument  of  trust,  the  usage 
for  twenty-five  years  shall  be  taken  as  conclusive  evidence 
of  the  doctrines  and  worship  which  may  be  properly  ob- 
served in  such  meeting-houses. 

(fc)  1  Turn.  &  Russ.  2C0;  10  V'es.  (m)  2  Ves.  jun.  380;  2  Mylne  & 

622  ;  Bac.  Ab.Ch.  Uses.  Keen,  576. 

(i)  Allorney-General  v.  the    Mar-  («)  The    Uishop    of   Hereford    v. 

garet  and  Regius  Profeasott  in  Cam-  Adams,  7  Ves.  324  ;  Attorney-Gene- 

bridge,  1  V«rn.  55.  ral  v.  Whitchurch,  3  Ves.  141. 
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Lastly,  we  may  remark,  that  though  among  tlie  civilians 
a  legacy  to  pious  or  charitable  uses  was  entitled  to  a  pre- 
ference, it  is  not  so  by  our  law,  which  directs  that  in  the 
case  of  a  deficiency  of  assets,  the  charitable  legacies  shall 
abate  in  proportion  with  the  others  (o).  When  the  assets 
however,  are  sufficient,  all  such  legacies  remaining  unpaid, 
carry  interest  at  4  per  cent,  from  the  end  of  one  year  after 
the  testator's  death  (p). 

II.  Benevolent  Institutions. — Besides  charities.there 
are  various  institutions  in  this  country,  designed  to  en- 
courage the  industrious  classes  in  frugal  and  provident 
habits,  and  to  aHbrd  them  some  protection  from  those  ordi- 
nary casualties  which  are  incident  to  all  men,  but  fall  moct 
severely  on  persons  in  the  humbler  ranks  of  life.  Of  these 
it  is  remarkable,  that  they  were  originally  suggested  and 
brought  into  use  by  private  individuals,  though  they  at- 
tracted at  length  the  favourable  notice  of  the  legislature, 
and  acts  of  parliament  have  been  passed  to  sanction  and 
promote  them.  Nor  is  it  possible  to  refer  to  them,  without 
pausing  to  pay  the  tribute  justly  due  to  the  humanity  and 
wisdom  displayed  in  their  establishment;  for  while  they 
materially  contribute  to  the  physical  and  moral  welfare  of 
an  important  portion  of  society,  they  tend  by  direct  con- 
sequence to  prevent  the  increase  of  the  public  burthens 
connected  with  pauperism,  and  the  public  disorders  result- 
ing from  distress  among  the  lower  classes.  It  is  but  seldom 
that  human  laws  are  able  so  successfully  to  reconcile  the 
interests  of  rich  and  poor,  and  to  blend,  in  such  perfect  har- 
mony, the  considerations  of  benevolence  and  expediency. 

1.  Savings  banks. — These  are  institutions  devised  within 
the  last  thirty  years,  for  the  safe  custody  and  increase  of 
the  small  savings  of  the  industrious  poor.  When  regu- 
lated according  to  act  of  parliament,  certain  benefits  and 
protections  are  afforded  to  them  by  law.  The  statutes  con- 
taining the  regulations  are  the  9  Geo.  IV.  c.  92  (repealing 

(o)  Bac.  Ab.  Ch.  Uses,  E.  (p)  Atloroey-Genenil  v.  Hayea,  1 

Atk.  356,  n. 
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several  former  provisions),  3  &  4  Will.  IV.  c.  14  {p),  and 
7  &  8  Vict.  c.  83.  The  institutions,  sanctioned  by  these  acts, 
consist  of  banks  to  receive  small  deposits  of  money,  the 
produce  of  which  is  to  accumulate  at  compound  interest, 
and  the  principal  and  interest  whereof  are  to  be  paid  out 
to  the  depositors  as  required,  deducting  only  from  the  pro- 
duce the  necessary  expenses  of  management.  The  de- 
posits are  not  to  exceed  30/.  in  the  whole  in  any  one 
year  {q) ;  and  no  fresh  deposit  is  to  be  received  when  the 
sum  to  which  the  depositor  is  entitled  amounts  to  150/. 
And  where  the  sum  standing  in  the  name  of  any  depositor 
amounts  to  200/.  (principal  and  interest  included),  no 
interest  shall  be  paid  on  such  deposit  so  long  as  it  remains 
at  that  amount (r).  The  management  is  vested  in  trustees* 
who  are  prohibited  from  receiving,  directly  or  indirectly, 
any  benefit  from  the  institution  {s) ;  and  are  required  to 
invest  the  money  deposited  (beyond  what  necessarily  re- 
mains in  the  hands  of  the  treasurer  to  answer  exigencies), 
in  the  Bank  of  England  or  Ireland,  as  the  case  may  re- 
quire {t).  The  monies  invested  are  to  be  carried  to  an 
account  kept  in  the  names  of  the  commissioners  for  re- 
duction of  the  national  debt,  and  denominated  "The  Fund 
for  the  Banks  for  Savings,"  which  affords  interest  to  the 
trustees  at  the  rate  of  3/.  5s.  per  cent,  per  annum,  the 
arrears  of  which  are  to  be  carried  half-yearly  to  the  ac- 
count of  the  principal  («).  The  interest  payable  to  de- 
positors is  limited  to  3/.  Os.  10^.  per  cent,  (x),  but  the  acts 
permit  its  accumulation  by  yearly  or  half-yearly  rests  {y). 
By  way  of  farther  protection  to  the  funds  of  the  society, 
every  treasurer  or  cashier  is  to  give  security  for  the  due 
execution  of  his  office,  and  in  case  of  his  refusal  to  account 
to  the  trustees,  or  to  pay  over  the  monies  in  his  hands, 
may  be  compelled  to  do  so,  in  a  summary  way,  by  petition 

(p)  S«e  alto  5  &  6  Will.  4,  c.  57,  («)  9  Geo.  4,  c.  92,  s.  6. 

Mto  SoolUntJ.  (0  Sect.  11. 

(f)9Geo.  4,c.  92,  i.  36.  (ii)Sect.  16;  and  7  &  8  Vict.  c.  83. 

^r)  8«cl«.  36,  37  ;  and  3  &  4  Will.  (t)  7  &  8  Vict.  c.  83. 

4,  C.  14,  a.  29.  (V)  9  Geo.  4.  c.  92,  1. 17. 
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to  the  justices  at  quarter  sessions  (z).  The  trustees  are 
also  required  to  send  to  the  office  of  the  commissioners  for 
reduction  of  the  national  debt  annual  accounts,  exhibiting 
the  balance  due  to  the  depositors  (a) ;  and  to  affix  pub- 
licly to  some  conspicuous  part  of  the  office  of  the  savings 
bank  a  duplicate  of  such  account,  and  a  list  of  the  trustees 
and  managers  (b).  To  guard,  on  the  other  hand,  against 
abuses  of  another  description,  no  deposit  is  to  be  received 
without  a  disclosure  of  the  name,  occupation,  and  resi- 
dence of  the  depositor,  who  is  also,  at  the  same  time,  or 
at  any  other  time,  when  required  by  the  trustees,  to  sign 
a  declaration  that  he  is  entitled  to  no  benefit  from  any 
other  bank  of  the  same  description  (c);  and  it  is  provided, 
that  if  such  declaration  be  untruly  made,  he  shall  forfeit 
his  deposit  (</).  Provisions  are  also  made  of  a  nature 
calculated  to  save  expense  to  the  members  of  these  insti- 
tutions. In  case  of  the  decease  of  a  depositor  whose  estate 
does  not  exceed  50/ ,  no  legacy  duty  attaches ;  and  no 
stamp  duty  is  payable  on  the  probate  or  administration  («); 
and  if  any  person  die,  having  a  deposit  not  exceeding  50/. 
exclusive  of  interest,  and  no  will  or  letters  of  administra- 
tion be  produced  within  one  month  afterwards,  the  money 
may  be  paid  to  or  among  such  person  or  persons  as  shall 
appear  to  the  trustees  or  managers  to  be  the  widow,  or 
entitled  under  the  Statute  of  Distributions  (/).  Upon  the 
same  principle  it  is  directed,  that  the  trustees  may  pay 
upon  any  deposit  by  a  woman  to  the  woman  herself, 
unless  her  husband  or  his  representative  interferes  (^),  and 
that  all  disputes  between  the  institution  at  large  and  any 
of  its  members  or  representatives,  shall  be  referred  to  a 
cheap  method  of  arbitration  pointed  out  for  that  purpose, 
and  such  cases  are  consequently  withdrawn  from  the  juris- 
diction of  the  courts  of  law  (h). 

(t)  Sect.  10.     See  also  7  &  8  Vict.  (e)  Sect,  40. 

c.  83,  s.  17.  (/;  7  &  8  Vict.  c.  83,  s.  10. 

(a)  Sect.  46.  {g)  Ibid. 

(h)  Sect.  47.  (fc)  9  Geo.  4,  c.  92,  s.  45.    See 

(c)  Sect.  34.  Crisp  v.  Bunbury,  8  Bing.  394 ;  R.  v. 

id)  Ibid.   See  also  7  &  8  Vict.  c.  83.  Mildeohall  Savings  Bank,  6  A.  &  E. 
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Any  persons  forming  themselves  into  a  society  for  the 
purpose  of  establishing  a  savings  bank,  are  entitled  to 
claim  for  it  the  benefit  of  the  parliamentary  provisions, 
upon  causing  the  rules  and  regulations  which  they  shall 
establish  for  its  management  to  be  entered  in  a  book,  to 
be  kept  by  one  of  its  officers,  for  the  inspection  of  de- 
positors. It  is  also  requisite,  however,  that  two  copies 
of  the  rules  shall  be  submitted  to  a  barrister,  officially 
appointed  for  the  purpose,  who  is  to  certify  whether  the 
rules  are  in  conformity  to  law,  and  pursuant  to  the  legis- 
lative enactments  (i).  And  one  of  the  copies  so  certified 
is  to  be  returned  to  the  trustees,  and  the  other  to  be  trans- 
mitted to  the  commissioners  for  reduction  of  the  national 
debt  {k). 

A  separate  system  of  savings  banks  has  recently  been 
provided  for  the  army ;  it  being  enacted  by  5  &  6  Vict, 
c.  71,  that  her  Majesty  may  establish  military  or  regi- 
mental savings  banks,  for  the  purpose  of  receiving  sums 
of  money  from  such  of  the  non-commissioned  officers  and 
soldiers  employed  in  her  service  either  in  the  united  king- 
dom or  on  foreign  stations  (the  East  Indies  excepted),  as 
shall  be  desirous  of  depositing  the  same,  and  the  regula- 
tion for  the  management  of  such  institution  is  entrusted 
to  the  secretary  at  war  for  the  time  being,  in  concurrence 
with  the  commander  in  chief  and  the  lords  of  the  trea- 
sury. 

Savings  banks  have  proved  so  acceptable  to  the  people 
of  this  country,  that  on  20th  November,  1843,  the  deposits 
in  England,  Ireland,  and  Scotland  amounted,  in  the  aggre- 
gate, to  more  than  twenty-seven  millions  sterhng,  and  the 
number  of  accounts  opened  was  935,350  (/).  It  seems 
reasonable,  therefore,  to  consider  them  as  of  high  impor- 
tance, both  in  a  moral  and  political  aspect,  and  as  amply 

952 ;  and  tee  R.  v.  Northwich  Savings  (Jlc)  7  &  8  Vict.  c.  83,  s.  1 9. 

Dank  (Ttu»tce«),  9  Ad.  &  E.  729;  (/)  Slalisiical  Tables,  by  J.  Tidd 

K.  V.  Witbam  Savings  Dank,  1  Ad.  Pratt,  Ksq.,  ihc  bairisler  appointed  to 

&  E.  320.  revise  the  rules.  &c. 
(0  Sect.  4. 
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deserving  that  degree  of  attention  which  they  have  re- 
ceived from  the  legislature. 

2.  Friendly  societies  {ni). — These  establishments  are  of 
earlier  date  than  any  others  of  the  class  under  considera- 
tion. The  statutes,  however,  by  which  they  are  now  go- 
verned, are  of  recent  enactment,  being  tlie  10  Geo.  IV.  c. 
66,  the  4  &  5  Will.  IV.  c.  40  (n),  and  the  3  &  4  Vict  c.  73. 

A  society  of  this  description  has  generally  for  its  object 
the  raising  of  a  fund  by  subscription,  for  the  mutual  relief 
and  maintenance  of  its  members,  or  their  wives,  children, 
relations,  or  nominees,  against  certain  casualties  (o) ;  but 
the  purposes  are  not  strictly  circumscribed  by  law — for 
the  acts  of  parUament  sanction  the  establishment  of  such 
societies  "  for  any  other  purpose  which  is  not  illegal  (f»)." 
The  casualties,  against  which  they  have  most  commonly 
provided,  are  those  of  sickness,  infancy,  advanced  age, 
widowhood,  or  other  natural  states  or  contingencies,  the 
occurrence  of  which  is  susceptible  of  calculation  by  way 
of  average  ;  and  when  the  society  makes  provision  for  any 
casualty  to  which  this  description  is  inapplicable,  the  law 
requires  that  the  contributions  for  that  particular  purpose 
shall  be  kept  separate  and  distinct,  or  the  charges  de- 
frayed by  extra  subscription  at  the  time  such  contin- 
gencies take  place  {q). 

Friendly  societies  not  assuring  to  individual  members 
more  than  200/.,  are  allowed  to  deposit  their  funds  to 
any  amount  in  savings  banks  (r) ;  and  the  treasurer  or 
trustees  of  the  former  institutions  are  required  by  the  acts 
from  time  to  time  (with  the  consent  of  the  members)  to 
lay  out  such  surplus  of  the  fund  as  is  not  wanted  for  im- 

(m)    Reg.    V.  Carabridgeshire,    1  c  39. 

W.  W.  &  H.,  N.  S.  451  ;    Day  v.  (o)  See  10  Geo.  4.  c.  56.  ».  2;  4 

King,  5  Ad.  &  El.  359  ;  R.  v.  Lord  &  5  Will.  4.  c.  40,  s.  2  ;   Tyrrell  v. 

Godolphin,  8  A.  &  E.  338  ;  MargeU  Woolley.  1  Man.  &  G.  809. 

V.  Parkes,  1  Oowl.  &  Lowndes,  582.  {p)  Ibid. 

(n)  Extended  to  Guernsey,  Jersey,  {q)  Ibid, 

and  the  Isle  of  Man,  by  5  &  6  Will.  (r)  4  &  5  Will.  4,  c.  40,  «.  9  ;  3 

4,  c.  23,  s.  10  ;  see  also  57  Geo.  3.  &  4  Vict.  c.  73.  ».  2. 
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mediate  exigencies,  either  in  savings  banks  or  real  secu- 
rity, or  in  the  public  funds  or  government  securities,  and 
to  bring  the  dividends  to  account  from  time  to  time  for 
the  use  of  the  society  (s).  And  in  friendly  societies  not 
assuring  to  individual  members  more  than  200^.,  the  bene- 
fit of  the  same  species  of  investment  is  afforded  as  in  the 
case  of  savings  banks — the  monies  being  in  that  case 
carried  to  an  account  kept  in  the  names  of  the  commis- 
sioners for  reduction  of  the  national  debt,  called  "The 
Fund  for  the  Friendly  Societies,"  where  interest  is  allowed 
upon  the  same  terms  as  before  stated  with  respect  to  the 
other  institutions  (t). 

If  any  person  entrusted  with  the  funds  refuse  to  account 
or  to  pay  over  the  balance  in  his  hands,  the  society  is  em- 
powered to  obtain  relief  in  a  summary  way,  and  without 
payment  of  fees,  by  petition  to  the  Court  of  Exchequer  (m); 
and  in  the  event  of  his  death,  bankruptcy,  or  insolvency, 
a  priority  of  payment  is  secured  to  the  institution  (x).  If 
any  person  being,  or  representing  himself  to  be  a  member, 
shall  fraudulently  obtain  possession  of  the  monies  of  the 
society,  or  fraudulently  withhold  them,  the  money  may  be 
recovered,  and  the  offender  subjected  to  a  penalty,  by  a 
summary  proceeding  before  a  justice  of  the  peace  (y). 
Upon  the  death  of  a  member  entitled  to  a  sum  not  ex- 
ceeding 20/.,  similar  provision  is  made  for  dispensing  with 
the  production  of  a  will  or  letters  of  administration,  as  in 
the  like  case  with  respect  to  savings  banks  as  to  the  sum 
of  50/.  (z).  And  it  is  directed,  that  disputes  between  such 
societies  and  their  members  shall  be  referred  to  arbitra- 
tion (a),  and  that  if  the  society  refuse  to  appoint  an  arbi- 
trator, or  no  award  shall  be  made,  any  two  justices  of  the 
peace  shall  have  jurisdiction  to  settle  the  controversy  (i). 

(0  10  Geo.  4>  c.  66.  s.  13  i  4  &  5  (t)  Ibid.  s.  24. 

Will.  4,  c.  40,  •.  9.  (a)  Sect. 27. 

(1)  10  Geo.  4,  c.  66,  ■  31.  (I>)  4  &  5  Will.  4,  c.  40,  ».  7;  Day 

(u)  Ibid.  11.  14,  17.  V.  King, 6  Ad.  &K.  359  j  R.  v.  Wade, 

(t)  4  &  6  Will.  4,  c.  40.  t.  12.  1  U.  k  Ad.  61. 
(y)  lOGeo.  4,  c.  66.  a.  26. 
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Annual  statements  of  the  funds  of  these  institutions  are  to 
be  supphed  to  every  member  (c)  requiring  the  same,  at  a 
price  not  exceeding  sixpence ;  and  in  order  to  promote 
the  correct  calculation  of  tables,  every  friendly  society  is 
required  to  send  once  in  five  years  to  the  certifying  bar- 
rister, a  return  of  the  rate  of  sickness  and  mortality  which 
it  has  experienced  (c?),  which  returns  are  to  be  transmitted 
by  him  to  the  secretary  of  state,  in  order  to  be  laid  before 
parliament  (e). 

Any  persons  wishing  to  establish  a  society  of  this  de- 
scription, may  make  rules  for  the  purpose,  so  that  they 
are  not  repugnant  to  the  laws  of  the  realm,  or  the  pro- 
visions of  these  acts  of  parliament  (/).  But  to  ascertain 
their  correctness  in  these  particulars,  and  their  proper 
adaptation  to  effect  the  intention  of  the  parties,  two  tran- 
scripts of  the  rules  must  be  made  out  and  submitted  to  the 
barrister  appointed  to  certify,  as  in  the  case  of  savings 
banks  ;  and  when  certified  as  approved  by  him,  one  of 
them  is  to  be  returned  to  the  society,  and  the  other  sent, 
by  the  barrister,  to  the  clerk  of  the  peace  for  the  county, 
to  be  laid  before  the  justices  at  quarter  sessions,  and  there 
confirmed  and  enrolled  (g).  Upon  being  so  certified  by 
the  barrister,  the  rules  take  immediate  effect,  and  are 
binding  in  point  of  law  on  all  the  parties  concerned  (h). 

3.  Government  annuity  societies.  —  The  formation  of 
these  is  authorized  by  3  &  4  Will.  IV.  c.  14.  The  object  is 
to  enable  persons  among  the  industrious  classes  to  make 
provision  for  themselves  by  purchasing,  on  advantageous 
terms,  a  government  annuity  for  life  or  term  of  years. 
Societies  regularly  constituted  under  the  act  of  parliament 
are  empowered  to  be  the  medium  for  such  contracts  in 
favour  of  any  persons  whom  they  deem  to  be  proper  ob- 

(c)  10  Geo.  4,  c.  56,  s.  33.  (g)  A  &.  &  Will.  4,  c.  40,  s.  4.  As 

(d)  Ibid.  s.  34  ;  and  4  &  5  Will.  4,  to  enrolment,  see  R.  v.  Gilkes,  8  B.  ^V 
c.  40,  s.  6.  C.  439;  R.  v.  Cambridgeshire  Jus- 

(«)  4  &  5  Will.  4,  c.  40,  s.  6.  tices,  8  A.  &  E.  338. 

(/)  10  Geo.  4.  c.  56,  s.  2.  (A)  Ibid. 
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jects  for  the  intended  benefit.  The  trustees  or  managers 
of  the  society  are  to  act  as  the  agents  of  the  commissioners 
for  reduction  of  the  national  debt  in  this  transaction  (i), 
and  the  expense  to  the  party  purchasing  (who  is  relieved 
from  all  stamp  duties  (j)  )  is  limited  by  the  act  to  a  very 
trivial  amount  (k).  The  annuity  is  charged  on  the  con- 
solidated fund  (/),  and  made  payable  half-yearly  (w),  upon 
the  draft  of  the  trustees  (n),  supported  (in  the  case  of  life 
annuity)  by  proof  of  the  existence  and  identity  of  the 
nominee  (o).  It  may  either  be  immediate  or  deferred  (p), 
so  as  to  commence  at  any  future  period  to  be  named  by 
the  purchaser.  If  deferred,  it  may  be  purchased  either 
by  a  single  sum  paid  in  the  first  instance  or  by  annual 
payments  (q) ;  and  supposing  the  purchaser  to  live  to  the 
period  of  its  commencement,  he  becomes  entitled  to  an 
annuity  equivalent  to  the  value  of  all  his  payments,  with 
the  accumulation  of  compound  interest.  If  on  the  other 
hand,  in  the  case  of  a  deferred  life  annuity,  he  dies  before 
its  commencement  (r),  or  (having  agreed  to  pay  by  an- 
nual instalments)  becomes  incapable,  before  that  time,  of 
continuing  the  payments  (5),  the  whole  money  that  has 
been  actually  paid  is  returned,  exclusive  of  interest,  to 
his  representatives  or  to  himself,  as  the  case  may  be.  In 
the  case  of  a  life  annuity,  whether  immediate  or  deferred, 
that  has  come  into  possession,  this  advantage  is  also 
given  to  the  purchaser, — that  on  the  death  of  the  person 
on  whose  life  the  annuity  depended,  the  purchaser  or  his 
representatives  become  entitled,  over  and  above  the  ar- 
rears, to  a  sum  equal  to  one-fourth  of  the  annuity,  pro- 
vided it  be  claimed  within  two  years  after  the  decease  (/). 
All  annuities  under  this  act  are  declared  to  be  personal 


(0  Sccti.  1,  13.  (0)  Sect.  14. 

(j)  Sect.  19.  (p)  aect.  1. 

(k)  Sect*.  3.  13.  (q)  Sect.  18. 

(/)  Sect.  10.  (r;  Ibid, 

(m)  Sect.  11.  (1)  Sect.  18. 

(n)  Sect  14.  (0  Sect.  11. 
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estate,  are  exempt  from  taxes  and  other  charges  (v),  and 
are  incapable  of  being  sold  or  assigned  so  as  to  pass  the 
interest  of  the  party  entitled  during  his  lifetime,  unless  in 
the  case  of  his  bankruptcy  or  insolvency ;  but  where  that 
happens,  they  are  to  be  repurchased  by  government  at  a 
valuation,  and  the  value  paid  over  for  the  benefit  of  cre- 
ditors (x).  The  annual  amount  of  annuity  to  be  granted 
to  any  one  person  is  not  to  be  less  than  4/.  nor  more  than 
30/.  per  annum  (i/) ;  and  no  purchase  can  be  made  for  the 
life  of  a  person  under  the  age  of  fifteen  (x).  Any  inhabit- 
ants of  a  parish,  forming  themselves  into  a  society  for  the 
purposes  contemplated  by  the  act,  are  entitled  to  claim  ita 
benefits,  provided  that  the  rector,  vicar  or  minister  of  ihm 
parish  for  the  time  being,  or  a  resident  justice  of  the  petee, 
be  one  of  the  trustees,  and  provided  that  there  be  no  Mriiigs 
bank  legally  established  in  the  parish  under  the  provisions 
of  9  Geo.  IV.  c.  92  (a).  But  if  there  be  a  savings  bank 
there  of  that  description,  a  separate  society  for  the  pur- 
pose is  unnecessary,  and  not  authorized  by  the  3  Will.  IV. 
c.  14  ;  for  in  that  case  any  two  of  the  tmateea  (nt  managen 
of  the  savings  bank  may  contract  for  goremment  an- 
nuities under  the  latter  act,  in  favour  of  any  person  to 
whom  they  may  think  proper  to  extend  the  benefit  (b), 
and  who  is  either  a  depositor  in  the  savings  bank,  or  en- 
titled in  their  opinion  to  become  a  depositor  therein  (c). 
And  it  is  to  be  observed,  that  through  whichever  of  these 
mediums  annuities  are  purchased,  all  transactions  relative 
to  them  are  to  be  subject  in  either  case  (as  far  as  possible) 
to  the  regulations  made  by  9  Geo.  IV.  c.  92,  and  7  &  8 
Vict.  c.  83,  as  to  savings  banks  (d). 

4.  Loan  societies. — The  law  also  afibrds  protection  to 
societies  established  for  the  purpose  of  advancing  money 

(u)  Sect.  17.  {b)  Sect.  1. 

(i)  Sect.  16.  (c)  Ibid. 

(y)  Sect.  2;  7  &  8  Vict.c.  83.  {d)  S«cU.  26,  27  ;  7  &   8  VieU 

(i)  Ibid.  e.83.».21. 

(a)  Sect.  27. 
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on  loan  to  the  industrious  classes,  and  receiving  back  pay- 
ment for  the  same  by  instalments,  with  interest.  By 
3  &,  4  Vict.  c.  110  (e)  (which  repealed  a  former  act  of 
5  k  6  Will.  IV.  c.  23,  as  far  as  it  related  to  the  establish- 
ment of  loan  societies),  forms  of  proceeding  of  a  similar 
nature  to  those  prescribed  in  the  acts  for  savings  banks 
and  friendly  societies  are  requisite  to  enable  a  society  for 
advancing  loans  to  avail  itself  of  this  act.  Three  copies 
of  the  rules  must  be  transmitted  to  the  certifying  barrister; 
one  of  which  he  is  directed  to  keep,  another  to  return  to 
the  society,  and  the  third  to  forward  to  the  clerk  of  the 
peace  for  the  county,  city  or  borough  in  which  the  society 
is  formed,  in  order  that  they  may  be  laid  by  him  before 
the  general  quarter  sessions  for  the  confirmation  and  allow- 
ance of  that  court  (/).  The  legislature  also  directs  the 
rules  of  the  society  to  be  inserted  in  a  book,  which  is  to 
be  open  at  seasonable  times  for  the  inspection  of  the 
members ;  and  it  enacts  that  they  shall  be  binding  on  all 
persons  obtaining  loans,  or  their  representatives  (g).  The 
property  of  the  society  is  vested  in  one  or  more  trustees 
for  its  use,  who  are  empowered  to  maintain  and  defend 
actions  and  other  proceedings  in  their  own  name  on  ac- 
count of  the  body  at  large  (h) ;  and  the  treasurer  and  other 
persons  entrusted  with  the  pecuniary  affairs  of  the  society 
must  give  to  the  trustees  security  for  the  faithful  discharge 
of  their  duties  (i). 

These  societies  are  entitled  to  issue  debentures  for  mo- 
ney deposited  with  them  (otherwise  than  by  way  of  gift) ; 
and  these,  as  well  as  all  other  notes  and  instruments  given 
in  pursuance  of  this  act,  are  exempted  from  stamp  duty  {ft). 
They  are  also  placed  on  the  same  footing  with  savings 
banks,  in  the  event  of  the  death  of  a  claimant  intestate, 

(«)  Continued  by  4  &  5  Vict.  c.  (g)  Sect.  7.     See  Urown  v.  Lang- 

66 ;  6  &  6  Vict.  c.  6 ;  6  &  7  Vict.  c.  ley.  4  M.  &  S.  466. 
41,  and7&8  Vict.  c.  54,  to  Ut  Oc-  (/i)  Sect.  8. 

tob«r.  1845.  (i)  Sect.  12. 

(/)  Sect.  4.  (fc)  Sects.  9,  14. 
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who  is  entitled  to  less  than  50/.,  the  production  of  a  will 
or  letters  of  administration  not  being  requisite  (/). 

The  amount  of  loan  which  it  is  lawful  for  these  societies 
to  advance  is  limited  to  15/.  (m);  and  no  second  loan  can 
be  granted  until  the  first  is  repaid.  The  society  is  per- 
mitted to  receive,  by  way  of  discount,  at  the  time  of  the 
loan,  such  interest  as  shall  be  specified  by  its  enrolled 
rules,  not  exceeding  12/.  per  cent,  per  annum,  and  to  re- 
ceive the  principal  by  instalments  at  such  times  and  pro- 
portions as  its  rules  specify,  but  so  that  the  first  repayment 
shall  not  be  sooner  than  the  1 1th  day  from  the  time  of 
the  advance  (w). 

With  respect  to  the  recovery  of  loans  (o),  the  act  has 
provided  a  form  of  note  to  be  signed  by  the  borrower  and 
two  sureties ;  and  upon  failure  in  payment,  the  party 
liable  may  be  summoned  before  any  one  of  her  Majesty's 
justices  of  the  peace,  who  is  empowered  to  levy  what  is 
due  by  distress  and  sale  of  the  goods  of  the  defaulter. 
The  society  (in  the  person  of  its  treasurer)  may  also  pro- 
ceed against  the  party  liable,  in  any  county  court  or  court 
of  requests  having  jurisdiction;  and,  where  the  sum  due 
happens  to  exceed  the  amount  for  which  the  court  has 
jurisdiction,  may  nevertheless  recover  such  part  of  the  debt 
as  that  court  can  give  judgment  for,  and  it  is  willing  to 
accept  in  lieu  of  the  whole  (;>). 

An  abstract  of  the  accounts  of  the  society  is  to  be  made 
out  yearly  up  to  the  31st  December,  and  sent  during  the 
month  of  January  to  the  certifying  barrister,  and  by  him 
laid  before  both  houses  of  Parliament  (9). 

5.  Benefit  building  societies. — Lastly,  the  sanction  and 
assistance  of  the  legislature  have  been  granted  to  societies 
established  to  raise  a  subscription  fund  by  advances,  from 
which  the  members  shall  be  enabled  to  build  or  purchase 

(0  Sect.  11.  &  El.  N.  S.  424  ;  Albon  v.  Pyke,  4 

(m)  Sect.  13.  Man.  &  Gr.  421. 

(n)  Sect.  21.  (j>)  Sect.  18. 

(o)  See  Tirams  v.  Williams,  3  Ad.  (9)  S«ct  27. 

VOL.  III.  B. 
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dwelling-houses,  or  to  purchase  land, — such  advances 
being  secured  to  the  society  by  mortgage  of  the  premises 
so  built  or  purchased.  By  an  act  of  the  6  &  7  Will.  IV. 
c.  32,  societies  of  this  description,  upon  the  certificate 
and  deposit  of  their  rules,  as  required  by  the  acts  relative 
to  friendly  societies,  are  enabled  to  transfer  shares  with- 
out payment  of  stamp  duty,  and  to  effect  reconveyances 
of  the  mortgaged  property  by  a  mere  receipt  for  the  money 
advanced,  without  incurring  the  expense  of  a  formal  in- 
strument. They  are  also  made  subject  in  general  to  the 
various  provisions  of  the  acts  relating  to  friendly  societies. 
In  conclusion  we  may  observe,  that  while  these  bene- 
fits are  conferred  upon  the  different  species  of  institutions 
above  enumerated,  upon  condition  that  their  rules  are  duly 
certified  and  enrolled,  one  of  them  is  partially  extended 
even  to  institutions  whose  object  is  different,  and  which 
do  not  comply  with  that  condition.  For  by  9  Geo.  IV. 
c.  92,  s.  27,  any  charitable  or  provident  institution,  or  en- 
dowment whatever,  if  "  for  the  benefit  of  the  poor,"  may 
be  allowed  to  deposit  its  funds  in  the  savings  bank,  at  a 
rate  not  exceeding  100/.  per  annum,  to  the  aggregate 
amount  of  300/. 
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CHAPTER  IV. 

OF  THE  LAWS  RELATING  TO  LUNATIC  ASYLUMS, 
AND  THEIR  MANAGEMENT. 


Wb  had  occasion  in  a  former  place  to  explain  the  general 
state  of  the  law  in  reference  to  idiots  and  lunatics  (a).  But 
the  numerous  provisions  made  by  the  legislature,  in  regard 
to  the  safe  custody  and  proper  treatment  of  these  persons, 
are  of  a  nature  to  deserve  more  particular  attention  than 
we  were  able  at  that  part  of  the  work  to  bestow  upon 
them ;  and  we  shall  now  advert  to  them  more  fully  under 
the  head  of  Lunatic  Asylums. 

By  this  term  we  understand  all  houses  established  for 
the  reception  of  insane  persons. 

They  are  of  various  descriptions  :  some  being  established 
by  law  for  the  public  benefit,  under  the  denomination  of 
County  Lunatic  Asylums ;  others  instituted  for  the  public 
benefit  by  the  endowment  of  charitable  donors ;  and  others 
being  private  houses  kept  by  individuals  for  their  own 
profit. 

We  propose  under  the  present  head  to  treat,  L  Of  the 
provisions  made  by  law  for  the  establishment  and  main- 
tenance of  county  lunatic  asylums.  U.  Of  the  regulations 
as  to  the  care  and  custody  of  insane  persons  in  lunatic 
asylums  in  general. 

I.  County  lunatic  asylums  are  of  modem  origin,  having 
been  first  established  by  48  Geo.  IIL  c.  96 ;  the  provisions 
of  which,  and  of  other  subsequent  acts,  were  repealed,  and 
re-enacted,  with  amendments,  by  the  9  Geo.  IV.  c.  40.  By 
this  act,  a  majority  of  the  justices  at  quarter  sessions  (not 
being  less  than  seven)  may  at  any  time  authorize  the  erec- 

(a)  Vide  sup.  vol.  i.  p.  440  ;  vol.  ii.  pp.  283,  530. 

r2 
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tion  of  a  lunatic  asylum  in  their  county  (a),  or  an  union 
with  one  or  more  of  the  adjacent  counties,  or  with  voluntary 
subscribers  for  the  same  purpose  (6) :  and  the  expenses  of 
such  institutions,  so  far  as  they  are  not  covered  by  volun- 
tary contributions,  are  to  be  defrayed  by  county  rates,  and 
the  management  to  be  vested  in  a  committee  of  visitors  (c). 

The  purpose  for  which  they  are  mainly  designed  is  to  re- 
ceive the  insane  paupers  or  insane  criminals  of  the  county — 
classes  of  persons  for  whom  it  may  be  said  in  general  that 
there  is  no  other  resource ;  particularly  since  the  recent 
provision  of  the  Poor  Law  Amendment  Act,  4  &  5  Will.  TV. 
c.  76,  s.  45,  by  which  it  is  made  penal  to  confine  insane 
persons,  who  are  dangerous,  more  than  fourteen  days  in 
any  workhouse. 

The  provisions  for  the  reception  of  these  classes  are 
briefly  as  follows  :  Any  poor  person  chargeable  to  a  parish 
within  the  county,  and  deemed  insane,  may,  by  9  Geo.  IV. 
c.  40,  s.  38,  be  brought  before  two  justices  of  the  peace  to 
be  examined ;  and  if  upon  such  examination,  assisted  by  a 
medical  man,  the  justices  are  satisfied  of  the  insanity,  they 
may  send  him  to  the  county  asylum ;  or  if  there  is  none, 
then  to  any  hospital  or  house  licensed  for  the  reception 
of  insane  persons;  and  may  make  order  on  the  parish  of 
his  last  settlement  for  the  expenses  of  his  conveyance  and 
maintenance,  and  also  of  his  removal  when  discharged  (d)- 
The  same  statute  also  authorizes  (e)  the  same  mode  of 
proceeding  in  the  case  of  lunatics  wandering  about  ayid  at 
large,  unless  they  have  some  relative  or  friend  willing  to 
receive  them.  But  where  any  lunatic  of  this  description 
is  found  to  have  an  estate  more  than  sufficient  to  maintain 
his  family,  the  justices  may  authorize  the  application  of 
such  surplus  to  defray  the  expenses  incurred.  By  a  sub- 
sequent statute,  1  &  2  Vict.  c.  14,  it  is  farther  provided  as 
to  lunatics  meditating  crime,  that  if  any  person  shall  be 

(<i)  Sect.  2.  at  to  the  power  of  justices  over  (he 

(/))  Sect,  4.  property  of  pauper  lunalics. 

(c)  SflcI.e.  (0  Sect.  44. 

{d)  See7&8  Vicl.c.  101,  ■.  27, 
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discovered  and  apprehended  under  circumstances  that  de- 
note a  derangement  of  mind,  and  a  purpose  of  committing 
an  indictable  crime,  and  two  justices  (assisted  by  a  medical 
man)  shall  be  satisfied  that  he  is  insane,  or  a  dangerous 
idiot,  they  may  order  him  to  be  conveyed  to  the  county 
lunatic  asylum  ;  or  if  there  be  none  in  that  county,  then 
to  some  public  hospital,  or  house  duly  licensed  for  recep- 
tion of  insane  persons.  And  by  3  &  4  Vict.  c.  54,  it  is 
moreover  enacted  with  respect  to  insane  criminals,  that  if 
any  person  in  custody  under  sentence  of  death,  trans- 
portation or  imprisonment,  or  under  any  charge,  or  under 
any  other  than  civil  process,  shall  appear  to  be  insane 
and  his  insanity  shall  be  certified  by  any  two  justices  of 
the  peace  of  the  county,  city,  borough,  or  place  where 
such  persons  shall  be  confined,  and  also  by  two  physicians 
or  surgeons,  a  principal  secretary  of  state  may  direct  his 
removal  to  some  county  lunatic  asylum,  or  other  proper 
receptacle  for  insane  persons,  there  to  remain  until  a  like 
certificate  has  been  given  that  his  reason  is  restored  (e). 

It  is  not,  however,  for  the  lunatic  paupers  of  the  re- 
spective counties,  or  for  lunatic  criminals,  or  lunatics 
meditating  crime,  that  the  county  lunatic  asylums  are  ex- 
clusively appropriated  ;  for  by  the  9  Geo.  IV.  c.  40,  s.  51, 
they  are  also  made  available,  when  the  accommodation  is 
suflicient,  for  the  reception  of  insane  patients,  who  are 
neither  paupers  nor  criminals,  or  who  being  paupers,  be- 
long to  other  counties  or  places.  In  order  to  introduce 
such  patients,  however,  the  insanity  must  be  certified  by 
a  medical  man,  an  order  must  be  obtained  from  a  visitor, 
and  an  undertaking  must  also  be  signed  by  two  substantial 
householders,  or  the  minister  and  one  of  the  church- 
wardens or  overseers  of  the  parish  to  which  the  insane 
person  belongs,  for  the  due  payment  of  the  expenses. 

For  the  better  government  of  these  institutions,  it  is 

(e)  By  39  &  40  Geo.  3,  c.  94,  and  ordered  to  be  confined  as  the  crown 
3  &  4  Vict.  c.  54,  personf  acquitted  shall  direct.  And  see  Ex  parte  Hill, 
oa  the  ground  of  insanity  may  also  be       Coop.  C.  C.  54. 


246    BK.  IV.    OF  PUBLIC  RIGHTS. — PT.  III.    SOCIAL  ECONOMY. 

provided  by  the  same  statute  (/),  that  the  major  part 
of  the  visitors  present  at  a  meeting  duly  summoned,  and 
not  being  less  than  three,  shall  from  time  to  time  make 
such  regulations  as  they  may  deem  expedient  for  the  ma- 
nagement of  the  asylum,  in  which  regulations  shall  be  set 
forth  the  number  and  description  of  officers  and  servants 
to  be  kept,  with  their  duties  and  salaries ;  and  may  also 
appoint  and  dismiss  such  officers,  and  from  time  to  time 
fix  the  weekly  rate  to  be  paid  for  each  person  confined. 
The  visitors  are  also  required  to  send  a  yearly  report  of 
the  patients  to  the  secretary  of  state  for  the  home  depart- 
ment, to  whom  the  act  also  gives  authority  to  employ  an 
inspector  {g),  to  report  to  him  upon  the  state  of  these  esta- 
blishments ;  an  authority  which,  by  a  subsequent  act  of 
parliament,  2  &  3  Will.  IV.  c.  107,  s.  49,  is  moreover 
extended  to  the  lord  chancellor,  or  to  any  other  person 
entrusted  by  the  crown  with  the  jurisdiction  in  matters  of 
lunacy  (A). 

II.  As  to  the  regulations,  care,  and  custody  of  insane 
persons  in  lunatic  asylums  in  general,  they  may  be  sum- 
marily stated  as  follows. 

By  2  &  3  Will.  IV.  c.  107,  amended  by  3  &  4  Will.  IV. 
c.  64,  and  5  &  6  Vict.  c.  87,  every  house  for  the  reception 
of  two  or  more  insane  persons  (with  the  exception  of  the 
royal  hospital  of  Bethlem,  the  royal  military  and  naval 
hospitals,  county  lunatic  asylums,  and  all  hospitals  or  in- 
stitutions supported  wholly  or  in  part  by  charity)  must  be 
licensed  {i);  and  in  general  no  such  persons  can  be  legally 
received  in  a  house  so  licensed  without  a  written  order 
from  the  person  sending  him,  and  a  medical  certificate  of 
two  physicians,  surgeons,  or  apothecaries,  in  such  form  as 
prescribed  by  the  acts  (A) ;    nor  can  even  a  single  insane 

(/)  Sect.  30.  («)  See  Budd  v.  Foulks,  3  Camp. 

(g)  Sect.  til.  404. 

(/.)  The  Royal  Hospiial  of  Uell»-  (fc)  *2  &  3  Will.  4,  c.  107,  s.  '27. 

Urn   it  expreuly  excepted  from  the  R.  v.  Jonei,  2  D.  &  Ad.  611. 
provisions  of  thin  an.     Sect.  58. 
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person  be  legally  received  or  taken  charge  of  in  an  unli- 
censed house  without  such  order  and  certificate,  unless 
by  his  guardian  or  relative  acting  gratuitously,  or  by  his 
committee,  appointed  by  the  lord  chancellor,  or  other  per- 
son entrusted  by  the  crown  with  the  care  of  lunatics  (/). 
But  in  the  case  of  pauper  lunatics  the  order  is  to  be  under 
the  hand  and  seal  of  a  justice  of  the  peace,  or  signed  by 
the  officiating  clergyman  and  one  of  the  overseers  of  the 
parish  to  which  he  belongs,  and  the  medical  certificate  (m) 
is  to  be  signed  by  one  physician,  surgeon,  or  apothecary. 
The  licences  in  question  are  to  be  granted  annually  in 
London  and  Westminster,  and  many  of  the  suburban 
parishes,  by  a  board  of  persons  called  the  "  Metropolitan 
Commissioners  in  Lunacy"  (n);  in  the  country,  by  the  jus- 
tices at  quarter  sessions  (o);  and  by  the  acts  just  men- 
tioned many  provisions  are  made,  but  of  a  kind  too  minute 
and  specific  to  be  particularly  detailed  in  this  place,  for  the 
efl'ectual  superintendence  of  licensed  houses,  among  which 
are  comprised,  inter  alia,  enactments  that  the  keepers  of 
such  houses  shall  constantly  report  the  admission,  death, 
removal,  or  escape  of  patients  (p) ;  that  the  houses  shall 
be  provided  with  proper  medical  attendance  (9) ;  that  they 
shall  be  frequently  visited  and  inspected  by  the  metro- 
politan commissioners,  and  by  visitors  appointed  in  the 
country  by  the  ma«iistrates  at  quarter  sessions  (r) ;  that 
annual  reports  shall  be  made  by  the  visitors  to  the  metro- 
politan commissioners,  and  by  the  metropolitan  commis- 
sioners to  the  lord  chancellor,  on  the  state  of  the  houses 
by  them  respectively  licensed  («) ;  and  that  any  persons 
detained  therein  without  sufficient  cause,  with  the  excep- 
tion of  persons  found  lunatic  under  a  commission,  or  con- 

(0  2  &  3  Will.  4,  c.  107,  s.  46.  (9)  2  &  3  Will.  4.c.  167, ss.  33,  34* 

(m)  Sect.  29.  (r)  Ibid.  ss.  35.  36,  38,  39,  42.  48. 

(n)  Sect.  3.  49  ;  5  Sc  6  Vict.  c.  87,  s.  7—19. 

(0)    Sect.  10.  (»)  2  &  3  Will.  4,  c.  107,  ss.  44, 

(p)  Sects.  30,  31,  32;  6  &  6  Vict.  45  ;  5  i  6  Vict.  c.  87,  ss.  8—12. 
C.87.S.27. 
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fined  by  order  of  the  secretary  of  state  for  the  home 
department,  may  be  set  at  liberty  by  the  metropolitan 
commissioners  or  visitors  (t). 

Besides  these  provisions  in  regard  to  licensed  mad  houses, 
the  metropolitan  commissioners  are  moreover  directed,  by 
the  5  Sc  6  Vict.  c.  87,  s.  30,  to  visit  once  in  every  year  the 
county  lunatic  asylums,  and  to  report  as  to  their  condition, 
system,  and  regulations.  They  are  also  liable  to  be  sent 
by  the  lord  chancellor,  or  the  principal  secretary  of  state 
for  the  home  department,  to  investigate  the  condition  of 
the  royal  military  and  naval  hospitals,  and  all  other  public 
asylums  for  insane  persons,  with  the  exception  only  of  the 
Royal  Hospital  of  Bethlem,  and  to  report  as  to  the  state 
and  condition  thereof  respectively,  and  the  system  of  treat- 
ment therein  adopted  (u). 

In  addition  to  all  which  regulations,  we  may  notice, 
lastly,  the  provisions  of  3  &  4  Will.  IV.  c.  36,  and  5  &  6 
Vict.  c.  84,  applicable  only  to  the  particular  case  of  per- 
sons found  idiot  or  insane  under  an  inquisition  in  the 
nature  of  a  writ  de  lunatico  inquirendo  ;  by  which  it  is 
enacted,  that  the  lord  chancellor  may  appoint  three  per- 
sons, two  of  whom  shall  be  physicians,  and  one  a  barrister 
of  five  years'  standing,  to  be  visitors  for  superintending, 
inspecting,  and  reporting  upon  the  care  and  treatment  of 
all  persons  so  circumstanced  ;  and  that  for  this  purpose 
there  should  be  joined  with  them  the  "  Commissioners  in 
Lunacy,"  being  two  judicial  persons  lately  appointed  for 
the  discharge  of  all  the  duties,  generally,  under  commis- 
sions in  the  nature  of  writs  de  lunatico  inquirendo. 

(t)  2  &  3  Will.  4,  c.   107,  s.  41  ;  (u)  Sect.  38.  Ex  parte  Chambers, 

6  &  6  Vict.  c.  87,  8.  16—19.  1  Ves.  jun.  296. 
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CHAPTER  V. 

OF  THE  LAWS  RELATING  TO  GAOLS. 


Another  subject  on  which  very  anxious  and  elaborate 
attention  has  been  repeatedly  bestowed  by  the  legislature, 
is  that  of  gaols. 

It  is  a  principle  of  the  common  law,  founded  on  a  due 
regard  to  the  public  liberty  and  welfare,  that  a  gaol  can 
be  erected  only  by  the  authority  of  parliament  (a) ;  and 
the  same  policy  has  also  established  the  doctrine  that  a 
gaol  when  once  erected  belongs  in  every  instance  to  the 
sovereign  (ft) ;  being  thus  placed  under  the  general  control 
and  protection  of  the  same  executive  power  from  which 
emanates,  in  contemplation  of  law,  the  whole  administra- 
tion of  civil  and  criminal  justice. 

With  respect  to  the  immediate  care  and  superintendence 
of  gaols,  they  are  vested  in  some  particular  cases,  by  im- 
memorial usage,  in  the  lords  of  franchises  (c),  or  privileged 
jurisdictions,  but  these  instances  are  few ;  and  by  the 
general  efi'ect  of  the  statute  law  on  this  subject  they  be- 
long in  other  cases  to  the  sheriifs  of  the  counties  in  which 
the  gaols  are  respectively  situate  (</).  The  actual  keeper 
or  gaoler  is  in  contemplation  of  law  only  the  sheriff's 
deputy,  and  if  he  negligently  suffers  a  prisoner  to  escape, 
the  sherifl,  as  his  principal,  will  be  responsible  (e).     The 

(a)  2  Inst.  705;   R.   i-.  Earl   of  (c)  2  In«l.598  ;  1  Hale.P.C.698  ; 

Exeter,  6  T.  R.  373.  Bac.  Ab.  (Gaol)  B. 

(ft)  2  Inst.  589.     The  lands  pur-  (d)  14   Edw.  3,  st.  1,  c.  10;   19 

chased  for  a  prison  or  a  court-house  Hen.  7,  c.  10  ;  4  Geo.  4,  c.  64,  «.  6. 

are  vested  in  the  persons  or  body  cor-  (e)  1  Hale,  P.  C.  597 ;  2  Hawk. 

porate  to  whom  the  conveyance  there-  c.  19,  ss.  27,  29  ;  R.  v.  Fell,  1  Ld. 

of  shall   be   made,   in  tiust   for   the  Raym.  424.    As  to  the  liability  of  the 

public  purpose;  see  5  &  6  Vict.  c.  shwiffin  general,  vide  sup.  p.  26. 
98,  s.  1. 
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gaoler  himself,  however,  is  punishable  for  any  official  mis- 
conduct, and  that  by  fine  and  imprisonment,  and  in  general 
forfeiture  of  office.  In  the  case  indeed  of  his  voluntarily 
permitting  the  escape  of  a  felon,  he  becomes  implicated  in 
his  crime  if). 

There  is  a  species  of  gaol  which  does  not  fall  under 
the  sheriflfs  charge ;  but  is  governed  by  a  keeper  wholly 
independent  of  that  officer.  It  is  termed,  by  way  of  dis- 
tinction from  the  gaol  properly  so  called  or  common  gaol, 
a  House  of  Correction,  or  (in  the  city  of  London)  a  Bride- 
well {g). 

These  houses  of  correction  (which  were  first  established, 
as  it  would  seem,  in  the  reign  of  Elizabeth)  were  originally 
designed  for  the  penal  confinement  (after  conviction)  of 
paupers  refusing  to  work,  and  other  persons  falling  under 
the  legal  description  of  vagrant  (h).  And  this  was  at  first 
their  only  application  ;  for  in  other  cases  the  common  gaol 
of  the  county,  city,  or  town  in  which  the  offence  was 
triable,  was  (generally  speaking)  the  only  legal  place  of 
commitment  (i).  The  practice  however  in  this  respect  was 
to  a  certain  extent  altered  in  the  reign  of  George  I.  when 
"  vagrants  and  other  persons  charged  with  small  offences" 
were  for  the  first  time  allowed  to  be  committed  to  the 
house  of  correction  for  safe  custody  before  conviction  (j) ; 
and  at  a  subsequent  period  it  was  provided,  that  as  to 
vagrants  the  house  of  correction  should  be  the  only  legal 
place  of  commitment  (k).  The  uses  however  of  a  gaol  of 
this  description  have  been  lately  carried  much  farther. 
For  by  5  &  6  Will.  IV.  c.  38,  ss.  3,  4,  reciting  that  great 
inconvenience  and  expense  had  been  found  to  result  from 
the  practice  of  committing  to  the  common  gaol,  where  it 

(/)  H.  V.  Fell,  1  Ld.  Kaym.  424.  see  Strype's  Slow,  lib.  5,  ch.  30. 

Ai  to  the  liability  of  gaolers  for  abuses  (/i)  39  Kliz.  c.  4  ;  Jacob,  Diet,  in  tit. 

committeil,  vide  Yorke  v.  Chapman,  (i)  5  Hen.  4,  c.  10  ;  23  Hen.  8,  c. 

10  A.  &  E.  207;  S.  C.  11  A.  &  E.  2  ;  6  Geo.  I.e.  19. 

813  i  32  Geo.  2,  c.  28.  (j)  Ibid.  a.  2. 

(g)  Jacob,  Diet.  lit.  House  of  Coi-  (fc)  4  Geo  4,  c.  64,  s.  7. 
rtction  ;  Style,  57.     As  to  Hriiitwell, 
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happens  to  be  remote  from  the  place  of  trial,  it  is  enacted, 
that  a  justice  of  the  peace  or  coroner  may  commit  for  safe 
custody  to  any  house  of  correction  situate  near  the  place 
where  the  assizes  or  sessions  are  to  be  held,  and  that 
offenders  sentenced  in  those  courts  to  death,  transporta- 
tion, or  imprisonment,  may  be  committed,  in  execution  of 
such  sentence,  to  any  house  of  correction  for  the  county. 

The  erection,  maintenance,  and  regulation  of  gaols  are 
provided  for  by  certain  acts  of  parliament,  of  which  the 
4  Geo.  IV.  c.  64,  is  the  principal  (/).  These  acts,  which 
apply  generally  to  all  gaols  (subject  only  to  a  few  excep- 
tions), provide  (among  other  things)  that  at  the  expense  of 
every  county  in  England  and  Wales  there  shall  be  main- 
tained one  common  gaol  (w);  and  at  the  expense  of  every 
county  or  division  having  a  distinct  commission  of  the 
peace,  at  least  one  house  of  correction  (n) ;  tl»e  jurisdiction 
as  to  maintaining  and  visiting  these  prisons  being  vested  in 
the  justices  of  the  peace  in  quarter  sessions  assembled,  or 
(in  the  case  of  separate  divisions)  in  a  court  of  gaol  sessions, 
of  which  the  justices  of  each  division  shall  be  members  (o). 
Powers  are  besides  given  to  the  justices  at  quarter  sessions 
to  direct  gaols  (where  wanting)  to  be  built,  or  those  already 
existing  to  be  rebuilt,  altered,  or  repaired,  as  occasion  may 
require  (p ;  the  expenses  thereby  incurred,  as  well  as  those 
attending  the  maintenance  of  the  prisoners,  being  defrayed 


(I)  As  to  4  Geo.  4,  c.  64,  see  R.  v.  Loodon  (a  county  in  itself),  is 

Cope,  6  A.  &  E.  226  ;  see  also  as  to  theless  a  gaol  for  the  county  of  Mid* 

prisons,  5  Geo.  4, CO.  12,85;  6Geo.4,  dleaex,see  R.t.  Cope.  6  A.AlE.226. 

c.  40  ;  7  Geo.  4,  c.  18  ;  5  &  6  Will.  4,  (w)  4  Geo,  4,  c.  64,  s.  2. 

C.38,  and  c.  76,  s.  114,  &c.;  6  &  7  (..)  Ibid,  s.4;  5 Geo. 4,  c.  12.  •.!. 

Will.  4,  c.  105 ;  7  Will.  4  &  1  Vict.  By  7  Will.  4  &  1   Vict.  c.  78,  s.  41, 

c.  78.  s.  37  ;  2  &  3  Vict.  e.  56 ;  3  &  4  all  county  gaols,  courts,  fitc,  ihoufh 

Vict.  c.  25 ;  5  &  6  Vict.  cc.  53,  98  ;  locally  included  within  the  boundaries 

7  &  8  Vict.  c.  50.     The  former  acts  of  a  city  or  borough,  under  6  &    7 

arealmost  all  reciledin  4Geo.4,  C.64,  Will.  4,  c.  103,  shall  be  nevertheless 

and  are  (for  most  purposes)  repealed  considered  as  still  under  the  exclusive 

by  that  act  jurisdiction  of  the  county. 

(m)  As  to  the  particular  case  of  the  (p)  4  Geo.  4,  c.  64,  s.  45;  5  &  6 

gaol  of  Newgale,  which,  though   in  Will.  4,  c.  76,  s.  1 16. 
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by  the  means  of  rates  assessed  on  the  county  (^).  Similar 
powers  as  to  building,  enlarging  and  repairing  gaols  are 
also  given,  as  regards  boroughs,  to  the  town  councils  of 
such  boroughs  (r),  and  they  are  authorized  to  borrow  money 
for  those  purposes  (s)  ;  and  it  is  enacted  in  favour  of  places 
too  small  to  afford  a  separate  gaol,  that  boroughs  may  con- 
tract with  counties  for  the  support  and  maintenance  of 
town  prisoners  in  the  county  gaol  or  house  of  correc- 
tion (t),  and  may  enter  into  similar  contracts  in  certain 
cases  with  persons  having  charge  of  the  gaol  of  any  other 
borough  (tt).  Provision  is  also  made  enabling  the  justices 
of  any.  county,  and  the  council  of  any  borough,  to  agree 
with  one  or  more  other  counties  or  boroughs  towards 
building,  altering  or  repairing  any  prison  to  be  used  as  a 
district  prison,  and  towards  providing  and  maintaining  a 
court-house  for  the  district  (v).  And  it  is  provided  that 
every  borough  that  has  obtained  a  grant  of  a  separate 
court  of  sessions  of  the  peace,  and  that  has  not  entered 
into  any  such  contract  or  agreement  as  aforesaid,  shall  be 
bound  to  maintain  at  least  one  common  gaol  and  one 
house  of  correction  of  its  own  (x). 

It  thus  appears  that  the  expenses  connected  with  gaols 
are  in  general  to  be  defrayed  at  the  public  charge  of  the 
county  or  town  to  which  they  respectively  belong.  In 
some  cases,  however,  that  obligation  attaches,  by  antient 
custom  or  otherwise,  to  certain  individuals  or  bodies  cor- 
porate ;  and  it  is  to  be  observed  that  the  general  provisions 
above  referred  to  have  no  effect  in  exempting  such  persons 
from  their  antecedent  liabiHty  (y). 

From  the  manner  in  which  gaols  are  erected  and  main- 
tained we  may  now  pass  to  the  consideration  of  the  manner 
in  which  they  are  regulated.    Every  prison  to  which  these 

(7)  4  Geo.  4,  c.  64,  t.  68.  (w )  5  &  6  Vict.  c.  53,  s.  1  ;  7  &  8 

(r)  7  Will.  4  &  1  Vict.  c.  78,  8.  37.  Vict.  c.  50. 

(1)  6  &  6  Vict.  c.  98,  ».  3.  (x)  6  &  6  Vict.  c.  98,  s.  15  ;  et 

(t)  6  Geo.  4,  c.  85,  ».  1 ;  et  vide  vide  7  &  8  Vict.  c.  93. 

7  Will.  4  6t  I  Vict.  c.  78,  8.  42.  (y)  6  Geo.  4,  c.  86,  s.  15. 
(u)  6  8c  6  Will.  4,  c.  76,  •.  116. 
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acts  extend  is  to  have  a  resident  keeper,  and  resident 
matron  to  superintend  the  female  prisoners,  as  also  a  visit- 
ing chaplain  and  8urgeon(2),  and  to  be  visited  three  times 
a  year  by  two  or  more  justices  of  the  peace  appointed  at 
the  quarter  sessions  for  that  purpose  (a).  The  visitors  thus 
appointed  are  to  make  reports  at  every  session  as  to  the 
state  of  the  prisons  and  prisoners  within  their  jurisdic- 
tion (i) ;  which  are  to  be  the  basis  of  a  general  report 
from  the  quarter  sessions,  to  be  drawn  up  and  transmitted 
annually  by  the  chairman  to  a  principal  secretary  of  state, 
and  to  be  afterwards  laid  before  both  Houses  of  Parlia- 
ment (c).  It  is  also  provided  that  any  justice  of  the  peace 
within  whose  jurisdiction  a  gaol  is  situate,  may  enter  and 
examine  it  and  report  upon  abuses  without  being  appointed 
a  visitor  {d ). 

With  respect  to  the  particular  management  of  the  pri- 
soners the  acts  contain  a  variety  of  provisions  too  numer- 
ous and  specific  for  insertion  in  this  place.  In  addition  to 
which  permanent  legislative  regulations,  others  may  frooi 
time  to  time  {e)  be  laid  down  at  the  discretion  of  the  proper 
authorities ;  that  is  (as  regards  the  London  prisoners),  the 
court  of  mayor  and  aldermen  of  that  city,  and  (as  regards  all 
others)  the  justices  of  the  peace  within  whose  jurisdiction 
the  prison  is  situate  (J).  But  it  is  provided ((/)  that  no 
such  additional  rules  shall  be  enforced  until  they  shall  be 
submitted  to  one  of  the  principal  secretaries  of  state,  and 
his  certificate  as  to  their  propriety  shall  be  obtained.  The 
subject  of  prison  discipline  indeed  is  placed  still  more 
directly  under  the  control  of  her  Majesty's  government; 
for  the  clerks  of  the  peace  for  every  county  and  the  chief 
magistrates  of  all  towns  are  directed  to  transmit  annually 
to  one  of  the  principal  secretaries  of  state  copies  of  all 

(j)  4  Geo.  4,  c.  64,  ss.  10, 28,  33.  («)  Preamble  to  4  Geo.  4.  c.  64. 

(a)  Ibid.  s.  16.  (0  4  Geo.  4.  c.  64,  s.  12  ;  5  &  6 

(6)  Ibid.s.  23.  Will.  4,  c.  76,  a.  116;  7  Will.  4  & 

(c)  Ibid.  ss.  22,  24 ;  2  &  3  Vict.  1  Vict.  c.  78,  s.  38. 

c.  56,  s.  10.  (f)5&  6  Will.4,c.38. 

(d)  4  Geo.  4,  c.  64,  s.  17. 
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regulations  in  force  in  their  respective  prisons,  and  also  of 
such  new  and  additional  rules  as  may  be  proposed  for  the 
government  thereof;  and  the  secretary  of  state  may  make 
such  alterations  in  the  same  or  such  additions  thereto  as 
he  may  think  expedient — or  in  any  case  where  no  copies 
are  transmitted  he  may  certify  what  rules  he  may  deem 
necessary  for  the  government  of  the  prison  in  respect  of 
which  such  omission  takes  place — and  the  rules  so  certi- 
fied shall  take  effect  in  law  and  supersede  all  others  here- 
tofore established  by  the  subordinate  authorities.  A  prin- 
cipal secretary  of  state  is  also  empowered  to  appoint  a 
sufficient  number  of  proper  persons  as  inspectors  for  every 
place  of  imprisonment  in  Great  Britain ;  who  are  to  visit 
and  inquire  into  the  state  of  these  estabUshments,  and 
make  annual  reports  of  the  results  of  their  inquiries  to  a 
principal  secretary  of  state ;  which  reports  shall  be  after- 
wards laid  before  both  Houses  of  Parliament  {g). 

Besides  the  ordinary  gaols  and  houses  of  correction  for 
counties  and  boroughs,  there  are  some  particular  prisons 
which  are  the  subject  of  separate  and  specific  regulation. 
As- 

1.  The  Queens  Prison;  which  is  appropriated  to  the 
debtors  and  criminals  confined  under  process  or  by  au- 
thority of  the  superior  courts  at  Westminster,  the  Mar- 
shalsea  Court  and  Palace  Court,  and  the  High  Court  of 
Admiralty,  and  also  to  persons  imprisoned  under  the 
bankrupt  law(/t).  There  existed  till  of  late  three  sepa- 
rate gaols  for  the  reception  of  such  prisoners,  viz.  the 
Queen's  Bench,  the  Fleet,  and  the  Marshalsea  Prisons. 
But  by  6  &  6  Vict.  c.  22,  these  are  now  consolidated  into 
one.  Towards  the  maintenance  of  the  prisoners  herein 
contribution  is  made  out  of  the  county  stock  or  rates  of  the 
several  counties  and  divisions  in  England  and  Wales  (i) ; 

(g)6&6  Will.  4.C.38,  S.7.  s.  27. 

(fc)  6  &  6  Vict.  c.  22.    See  as  to  (i)  66  Geo.  3,  c.  50 ;    5  &  6  Vict. 

Admiralty  prisoners  under  sentence  of  c.  22. 
CourU  Martial,  5  &   6  Vict.  c.  98, 
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and  as  to  management  it  is  subject  to  such  regulations  as 
shall  be  made  from  time  to  time  by  one  of  her  Majesty's 
principal  secretaries  of  state,  and  afterwards  laid  before 
parliament  (A). 

2.  The  Milbank  Prison  (I )  (formerly  called  the  Peniten- 
tiary at  Milbank) ;  for  the  recejition  of  convicts  under  sen- 
tence or  order  of  transportation,  to  be  there  confined  until 
the  sentence  or  order  shall  be  executed,  or  until  the  con- 
vict shall  be  entitled  to  his  freedom,  or  be  removed  to 
some  other  place  of  confinement  (m).  The  justices  of  the 
peace  have  no  authority  over  this  prison  (n),  but  it  is 
placed  under  such  of  the  inspectors  of  prisons,  as  shall  be 
appointed  for  that  purpose  by  one  of  the  principal  secre- 
taries of  state,  and  who  are  to  be  a  body  corporate,  by  the 
name  of  *'  The  Inspectors  of  the  Milbank  Prison."  These 
inspectors  are  to  make  regulations  for  the  government 
thereof,  subject  to  the  approbation  of  a  principal  secretery 
of  state,  and  to  make  yearly  reports  to  such  secretary,  at 
to  all  matters  relating  to  the  prison  or  the  convicts ;  which 
reports  are  to  be  afterwards  laid  before  both  houses  of  par- 
liament (o).  A  principal  secretary  of  state  is  also  to  appoint 
for  the  prison,  a  governor,  a  chaplain,  a  medical  officer,  a 
matron,  and  such  other  officers  as  may  be  deemed  neces- 
sary ( p). 

3.  The  Parkhurst  Prison  ;  established  in  the  Isle  of 
Wight,  for  the  confinement  and  correction  of  young  of- 
fenders (g),  male  or  female,  as  well  those  under  sentence 
of  transportation,  as  those  under  sentence  of  imprison- 
ment. The  rules  for  this  prison  are  to  be  made  by  one 
of  the  principal  secretaries  of  state,  and  afterwards  laid 
before  parliament,  and  they  may  include  the  inffiction  of 

(/.)  5  &  6  Vict  c.  22.  (n)  Sect  8. 

(/)  6  &  7  Vict.  c.  26.  repealing  the  (o)  Secu.  10,  11. 

former  acts  relating  to  the   Peniten-  (;>)  Sect.  5. 

tiary.     Et  vide  5  &  6  Vict.  c.  98,  ».  (9)  1  4t  2  Vict.  c.  82.    See  5  &  6 

26.  Vict.  c.  98,  ».  12. 

(m)  Sects.  12, 14. 
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corporal  punishment  on  all  such  offenders.  By  the  same 
authority,  a  governor,  chaplain,  surgeon,  and  matron,  and 
all  other  necessary  officers,  are  to  be  appointed.  The 
prison  is  moreover  to  be  visited  by  visitors,  to  be  nominated 
by  her  Majesty's  council,  who,  if  they  discover  any  abuses, 
are  to  report  the  same  to  a  principal  secretary  of  state,  and 
shall  also  make  a  half-yearly  report  as  to  its  state  and 
condition. 

4.  The  Pentonville  Prison  (r) ;  provided  for  the  confine- 
ment of  male  convicts  under  sentence  or  order  of  trans- 
portation (s),  until  they  shall  be  transported  or  entitled  to 
their  freedom,  or  removed  to  some  other  place  of  imprison- 
ment (0.  It  is  under  the  government  of  commissioners, 
to  be  appointed  by  her  Majesty's  council,  who  are  to  form 
a  body  corporate,  by  the  name  of  "  The  Commissioners  for 
the  government  of  the  Pentonville  Prison"(?/),  and  power  is 
conferred  on  them  to  hold  meetings  and  make  rules,  subject 
to  the  approbation  of  a  principal  secretary  of  state  (y), 
and  with  the  like  approbation  to  appoint  officers,  consist- 
ing of  a  governor,  a  chaplain,  a  medical  officer,  and  such 
others  as  may  be  found  necessary  (i).  And  it  is  provided, 
that  the  commissioners  shall  from  time  to  time  appoint 
one  or  more  of  themselves  to  visit  the  prison  during  the 
intervals  between  their  meetings,  and  if  they  think  fit,  may 
delegate  power  to  such  visitors  to  make  orders  in  cases  of 
pressing  emergency  (r/).  And  farther,  that  the  commis- 
sioners shall  annually  make  reports  to  the  secretary  of 
state  as  to  all  matters  relating  to  the  prison,  its  discipline 
and  management,  which  reports  shall  afterwards  be  laid 
before  both  houses  of  parliament  (z). 

(r)  6  &  6  Vict.  c.  29.  (»)  SecU  9. 

(i)  Sect.  14.  (x)  Sect.  6. 

(t)  Sect.  16.  {y)  Sect.  10. 

(tt)  Sect.  II.  (x)  Sect.  13. 
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CHAPTER  VI. 

OF  THE  LAWS  RELATING  TO  HIGHWAYS. 


Highways  (or  public  roads)  are  those  ways  which  all  the 
subjects  of  the  realm  have  a  right  to  use ;  and  the  term  (for 
some  purposes  at  least)  also  applies  to  ways  common  to 
tiie  inhabitants  of  soaie  particular  parish  or  district  only, 
as  in  the  case  of  church  paths  (a).  The  roads  now  in  use 
have  generally  either  existed  by  prescription  (that  is,  from 
time  immemorial),  or  have  been  constructed  under  the 
authority  of  local  acts  of  parliament.  They  may  be  traced, 
however,  in  some  cases,  to  a  different  origin ;  for  the  owner 
of  any  land  may,  if  he  thinks  fit,  dedicate  a  way  over  it  to 
the  use  of  the  public ;  and  if  he  long  permits  strangers  to 
pass  over  it,  at  their  free  will  and  pleasure,  and  without 
molestation,  a  dedication  of  this  kind  will  be  presumed  (6). 
The  liability  to  keep  highways  in  repair  (in  whatever 
manner  they  may  happen  to  have  first  originated)  is  of 
common  right  incumbent  in  general  upon  the  parishes  in 
which  they  respectively  lie,  but  in  some  cases  it  attaches 
(by  prescription)  to  particular  townships,  or  other  divisions 
of  parishes ;  and  occasionally  to  private  individuals,  bound 
ratione  tenura,  or  in  right  of  their  estates,  to  repair  some 
particular  highway  (c).  Where  an  individual  is  liable  to 
repair,  he  often  claims,  by  grant  or  prescription,  a  toll  of 
that  species  called  toll  thorough ;  or  (where  the  soil  is  his) 

(«)  See  the  Highway  Act,  5  &  6  Hall.  I  Man.  &  G.  392. 

Will.  4,  c.  50,  8.  5.  (c)  3  Geo.  4.  c.  126, 1. 107 ;  5  &  6 

(b)  As  to  highways  by  dedication.  Will.  4,  c.60,  s.  62  ;  R.  v.  Eastring- 

vide  Barraclough  i-.  Johnson,  8  A.  it  ton,  5  A.  &  E.  765  ;  R.  r.  Heage,  1 

E.  99  ;  Surrey  Canal  Company  v.  A.  &  E.  N.  S.  128. 

VOL.  III.  8. 
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toll  traverse  (c).  The  case  of  bridges  is  differently  provided 
for.  The  expense  of  maintaining  these  is  defrayed  indeed 
(like  that  of  roads)  by  the  public,  this  having  been  part  of 
the  trinoda  necessitas,  to  which  every  man's  estate  was  by 
the  antient  law  subject,  viz.,  expeditio  contra  hostem,  arcium 
constructio,  et  pontium  reparatio  {d).  But  it  is  incumbent 
not  on  the  parishes,  but  on  the  counties  at  large,  in  which 
the  bridges  are  situate  (e).  And  where  a  parish  is  bound  by 
prescription  (as  is  sometimes  the  case(y) )  to  repair  a  bridge, 
there  is  a  statutory  provision,  which  gives  effect  to  any 
contract  between  the  county  and  the  parish,  for  performing 
the  repairs  in  future  at  the  expense  of  the  former,  and 
relieving  the  latter  from  the  charge.  The  liability  of  the 
county  extended  at  common  law,  not  only  to  the  bridge 
itself,  but  to  so  much  of  the  road  as  passed  over  it,  and 
even  to  so  much  as  formed  its  ends  or  approaches, — and 
by  Stat.  22  Hen.  VIII.  c.  5,  the  county  was  bound  to 
repair  300  feet,  either  way  from  the  bridge.  And  such  is 
still  the  state  of  the  law,  as  to  all  bridges  built  prior  to 
the  passing  of  the  Highway  Act,  b  &c  Q  Will.  IV.  c.  50. 
But  by  that  act  {g)  it  is  provided,  that  in  the  case  of  all 
bridges  thereafter  to  be  built,  the  repair  of  the  road  itself 
passing  over  or  adjoining  to  a  bridge  shall  be  done  by  the 
parish,  or  other  parties  bound  to  the  general  repair  of  the 
highway,  of  which  it  forms  a  portion ;  the  county  being  still 
subject,  however,  to  its  former  obligation,  as  regards  "  the 
walls,  banks,  or  fences  of  the  raised  causeways,  and  raised 
approaches  to  any  bridge,  or  the  land  arches  thereof." 

The  same  act(/i)  contains  provisions,  designed  to  pro- 
tect parishes  from  being  subjected  to  unreasonable  charge, 
in  respect  of  ways  dedicated  to  the  public.    It  enacts,  that 

(c)  Com.  Dig.  Toll  ;  Wilies,  115;  t.  West  Riding  of  Yorkshire,  5  Hurr. 
Jirelt  V.  Reales,  10  H.  &  C.  508;  2594.  And  as  to  repair  of  county 
Lotd  Miildlcionv.  Lambert,  1  A.  &  K.  biidgcs  seo  4  &  6  Vict.  c.  49.  As  to 
401  ;  il.  V,  Marquitt  of  Salisbury,  U  the  repair  of  them  ratUme  lenura, 
A.  £c  K.  7 16 ;  Same  v.  Same,  3  Nov.  Hakor  v.  Grecniiill,  2  Galo  k  D.  435. 
&  P.  476.  O  )  R.  i;.  llcndon,  4  U.  &  Ad. 62. 

(d)  I  Bl.  Com.  367.  (g)  Socl-  21. 
(«)  Vinci's  Ab.  bridges  (A);  R.           (h)  Sect.  23. 
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no  road  made  at  the  expense  of  any  individual,  or  body 
corporate,  shall  be  deemed  a  highway  which  the  parish  is 
liable  to  repair,  unless  three  calendar  months'  notice  shall 
be  given  to  the  parish  surveyor,  of  an  intention  to  dedicate 
such  road  to  the  public  (t).  Upon  notice  being  so  given,  a 
vestry  is  to  be  called  to  consider  whether  the  road  is  of 
sufficient  utility  to  justify  its  being  kept  in  repair  by  the 
parish,  and  in  the  event  of  the  vestry  holding  the  negative, 
the  justices,  at  the  next  special  sessions  for  the  highways, 
are  to  determine  the  matter.  Other  provisions  are  added, 
the  object  of  which  is  to  ensure  that  the  road  shall  be 
originally  constructed  in  a  proper  and  substantial  man- 
ner, before  the  expense  of  repairing  it  is  cast  upon  the 
parish  (A). 

Any  parish,  county,  or  other  party  bound  to  repair  a 
road  or  bridge,  and  neglecting  the  duty,  is  liable  at  com- 
mon law  to  an  indictment  (/). 

Though  the  maintenance  of  all  the  highways  in  the 
kingdom  is  legally  chargeable,  either  upon  the  parishes 
through  which  they  respectively  pass,  or  on  some  par- 
ticular district  or  individual,  the  expense  of  the  most 
frequented  and  important  roads  is  nevertheless  chiefly 
defrayed  by  other  means.  These  are  kept  in  order  (and 
many  of  them  were  originally  constructed)  under  the 
authority  of  local  acts  of  parliament,  called  Turnpike 
Acts,  by  which  the  management  of  such  roads  is  usually 
vested,  for  a  certain  term  of  years,  in  trustees  or  commis- 
sioners, who  are  empowered  to  erect  toll-gates,  and  to 
levy  tolls  from  passengers,  as  a  fund  for  defraying  the 
expense  of  repairs  or  improvements.  There  is  thus  a  dis- 
tinction between  highways  in  general  and  turnpike  roads. 
It  is  to  be  understood,  however,  with  respect  to  the  latter, 
that  the  collection  of  toll  does  not  supersede  the  other 
means  provided  by  law,  for  maintaining  highways.     If  a 

(i)  As  to  the  liability  before  this  (fc)  R.  f.  Leake,  5  B.  &  Ad.  469. 

statute,  see  R.ti.  Leake,  5  B.  &  Ad.  (/)  Viner's  A b.  Bridges  (B). 
469. 

8-2 
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turnpike  road  or  bridge  is  allowed  by  the  trustees  to  fall 
out  of  repair,  the  parishes  or  other  parties  who  would  have 
been  bound  to  make  it  good,  supposing  it  not  to  have  be- 
come the  subject  of  a  turnpike  trust,  are  still,  in  general, 
liable  to  that  obligation  (w).  But  they  may  be  exempt 
from  it  under  particular  circumstances  ;  for  the  trustees  of 
a  turnpike  road  may,  in  certain  cases,  enter  into  contract 
with  such  parties,  and  undertake  to  repair  exclusively  out 
of  the  trust  (n) ;  and  where  any  contract  of  this  description 
is  in  farce,  the  persons  originally  liable  are  of  course  dis- 
charged from  all  responsibility.  The  turnpike  trusts  are 
very  numerous,  but  there  is  one  which,  from  its  importance, 
deserves  a  specific  notice.  It  is  that  of  the  "  turnpike  roads 
of  the  metropohs,  north  of  the  Thames,"  the  different  trusts 
of  which  were  consolidated  into  one  by  7  Geo.  IV.  c.  cxlii. 
amended  by  10  Geo.  IV.  c.  59. 

With  respect  to  those  highways,  or  parts  of  highways, 
which  pass  through,  and  form  the  streets  of  towns,  we 
may  observe  that  they  are  generally  the  subject  of  distinct 
provision,  under  acts  of  parliament  of  another  description, 
usually  called  Paving  Acts,  among  which,  we  may  notice 
particularly  the  57  Geo.  III.  c.  xxix.  (o),  for  paving  and  re- 
gulating the  streets  of  the  metropolis  (p).  There  are  also 
acts  in  force  with  respect  to  the  city  of  London  in  particular, 
containing  provisions  for  the  prevention  of  the  misconduct 
of  drivers  of  carriages,  and  regulating  the  loads  of  carts 
and  waggons,  and  the  construction  of  their  wheels  (q). 

Having  thus  taken  some  view  of  the  general  state  of  the 
law  relative  to  public  roads  or  highways,  we  propose  now 

(m)  7  &  8  Geo.  4.  c.  24,  b.  17 ;  3  soil,  2  B.  &  Adol.  602. 
Geo.  4,  c.  126,  s.  1 10 ;  4  &  5  Vict.  (p)  See  6  &  6  Will.  4,  c.  50,  ss. 

c.  59;  U.  V.  Netherlhong,  2  B.  &  A.  112,  113;  R.  v.  Halls,  3  Adol.  &  EI. 

179  ;  Bussey  v.  Storey,  4  B.  &  Adol.  494. 
109.  (q)  These  are  the  1  Geo.  1,  st.  2, 

(n)  3  Geo.  4,  c.  126.  ss.  106,  107,  c.  67  ;  6  Geo.  1 ,  c.  6  ;  18  Geo.  2,  c. 

108.  33,  24  Geo.  2,  c.  43;  30  Geo.  2,  c. 

(u)  Called    Angelo  Taylor's  Act.  22;  11  G»o.  3,  c.  61.     Someof  these 

As  to  this  statute  see  Filbey  v.  Combe,  acts  are  repealed  by  5  &  6  Will.  4, 

2  Mee.  &  W.  677;  R.  v.  Halls,  3  c.  50,  s.  1,  except  so  far  as  regards 

Ad.  &   El.  494  ;  Lovcridgc  n.  Hod-  the  City  of  rx)n(lon. 
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to  notice  the  particular  practical  provisions  applicable  to 
the  several  classes — I.  Of  highways  in  general.  II.  Of 
turnpike  roads. 

I.  Highways  in  general.  Tliese  are  regulated  by  the 
Highway  Act  5  &  6  Will.  IV.  c.  50,  (amended  by  4  &  5 
Vict.  cc.  61,  59,)  which  has  repealed  (r)  all  former  enact- 
ments on  the  subject  («),  and  is  applicable  to  all  highways 
whatever,  except  turnpike  roads,  and  roads,  pavements  or 
bridges  falling  under  the  provisions  of  local  or  personal 
acts  of  parliament  (0 — a  description  which  applies  gene- 
rally to  the  streets  of  towns. 

The  general  plan  of  the  act  is  to  place  highways  under 
the  care  of  surveyors,  to  be  appointed  for  the  respective 
parishes,  subject  to  a  superintending  power  to  be  exer- 
cised, in  certain  cases,  by  the  justices  of  the  peace,  at 
special  sessions  to  be  holden  for  the  highways;  and  to 
provide  for  the  expenses  connected  with  this  subject, 
by  a  rate  to  be  made  and  levied  by  the  surveyor,  upon 
the  same  principle  (generally)  as  the  poor  rate.  A  sur- 
veyor of  the  highways  is  to  be  elected  annually  by  the 
inhabitants  in  vestry  assembled  (m),  and  is  to  possess  cer- 
tain qualifications  in  point  of  property.  When  elected, 
he  is  compellable  (unless  he  can  show  some  grounds  of 
exemption  (a:))  to  take  upon  himself  the  office;  but  he  is 
permitted  to  appoint  a  deputy,  who  is  subject  to  the  same 
responsibilities  with  his  principal  (^).  The  vestry  may 
appoint  the  surveyor  if  they  think  proper,  with  a  salary  {z). 
Any  two  or  more  parishes  may  by  mutual  agreement  and 
by  consent  of  the  justices  of  the  peace  at  special  sessions, 
or  at  quarter  sessions  (according  to  circumstances),  be 
united  into  one  district,  for  the  purposes  of  the  act,  under 

(r)  R.  V.  MawgsD,  1  M.  \V.  &  tioQ  that  apply  to  an  overseer  of  the 

H.  N.  S.  438  ;  S.  C.  8  A.  &  E.  496.  poor,  hold  also  as  to  a  surveyor  of  Uie 

(s)  Sect.  1.  roads, 

(t)  Sect.  113.  (j,)  Sect.  7,8. 

(«)  Sect.  6.  (s)  Sect.  9. 
(x)  The  same  grounds  of  exemp- 
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the  superintendence  of  a  district  surveyor  (7).  This  officer, 
however,  is  to  have  no  authority  to  make  or  levy  the  rate, 
but  each  parish  must  elect  its  own  separate  surveyor  for 
that  purpose  (r).  On  the  other  hand,  in  large  parishes 
the  duties  of  the  office  of  surveyor  may  be  committed  to 
more  than  one  person.  For  where  a  parish  has  a  popu- 
lation of  more  than  5,000,  a  board  of  surveyors  may 
be  appointed,  to  be  called  the  "  board  for  repair  of  the 
highways"  in  that  parish  ;  and  they  are  authorized  to 
appoint  collectors,  an  assistant  surveyor,  a  clerk  and  a 
treasurer  (s). 

The  principal  duty  of  the  surveyor  is  to  keep  the  parish 
highways  in  repair  (t).  Where  any  of  them  is  out  of  order, 
complaint  may  be  made  to  any  justice  of  the  peace,  on  the 
oath  of  one  witness,  and  that  magistrate  may  grant  a 
summons  thereon  ;  but  the  charge  is  to  be  heard  before 
the  justices  at  special  sessions  for  the  highways ;  and  if 
those  justices  either  on  their  own  view,  or  the  report  of  an 
inspector  to  be  appointed  by  them  for  the  purpose,  find 
that  the  highway  is  not  in  thorough  and  effectual  repair, 
they  may  convict  the  surveyor  in  a  penalty  not  exceeding 
51.,  and  order  him  to  repair  within  a  limited  time.  If  the 
order  is  not  complied  with,  he  incurs  the  farther  forfeiture 
of  such  sum  as  shall  be  judged  adequate  to  the  probable 
expense  of  the  repairs  required  ;  and  the  money  is  to  be 
applied  accordingly  to  that  purpose  (m).  The  same  course 
of  proceeding,  mutatis  mutandis,  is  applicable  to  the  case 
where  a  body  corporate  or  private  person  is  chargeable 
ratione  tentira, — and  if  the  highway  is  part  of  a  turnpike 
road,  the  justices  are  to  summon  the  treasurer,  surveyor 
or  other  officer  of  the  trust,  and  to  make  such  order  upon 
him  as  is  already  stated  with  regard  to  the  parish  sur- 

(7)  Sect.   13—15;   R.  v.  King's  (m)  Sect.  94.    A  surveyor  cannot 

Newton,  1  B.  &  Adol.  826.  be  convicted  under  this  act  for  not  re- 

(r)  Sect.    16,    IT;  11.  v.  Uush,  &  moving  nuisances  iiimself,  or  for  not 

Ad.  &  K.  820.  fencing  places    tliat    are   dangerous. 

(<)  Sect.  18.  Morgan  v.  Leacb,  10  Meu.  &  W.  558. 

(0  Sect.  6. 
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veyor(j).  They  have  however  no  power  to  make  an 
order  in  any  case  where  the  obligation  of  repairing  comes 
into  question (^).  The  only  remedy  where  that  occurs,  is 
by  indictment;  which  is  to  be  preferred  by  order  of  the 
justices  against  the  parish  or  party  charged  before  them, 
at  the  next  assizes  or  quarter  sessions  for  the  county  or 
place  where  the  highway  is  situate  (s).  The  fine  which 
may  be  imposed  by  the  court  upon  the  party  convicted  on 
such  indictment,  is  to  be  paid  to  such  person  residing  in 
or  near  the  parish  as  the  court  shall  direct ;  and  is  to  be 
applied  to  the  repair  of  the  highway  (a).  If  the  highway 
which  is  the  subject  of  indictment  happens  to  be  turnpike 
road,  the  hue,  with  the  costs  and  charges  thereof,  is  to  be 
apportioned  between  the  inhabitants  of  the  parish  and  the 
trustees  of  the  road,  in  such  manner  as  to  the  court  shall 
seem  just  (i). 

The  surveyor  is  to  maintain  the  highways  and  gates 
thereon  at  such  width  as  the  act  directs  (c) ;  and  where  the 
parish  is  more  than  three  miles  from  the  General  Post 
Office  of  London,  he  is  (by  direction  of  the  vestry  or  jus- 
tices at  s})ecial  sessions)  to  put  up  direction  posts  (in 
certain  cases)  and  boundary  stones  or  posts  (d).  In  order 
to  enable  him  to  maintain  the  roads,  he  may,  with  con- 
sent of  the  vestry,  contract  for  the  purchase  and  carriage 
of  the  materials ;  and  (subject  to  certain  restrictions  and 
conditions)  may  take  materials  from  any  waste  land  or 
common  ground  gratis  {e)^  or  from  private  enclosed  lands, 
upon  making  satisfaction  to  the  owner  (/). 

Any  injury  whatever  done  to  a  highway,  by  which  it  is 
rendered  less  commodious  to  the  passengers,  is  a  public 
nuisance,  and  an  indictable  offence  at  common  law ;  and 
any  person  is  at  liberty  to  abate  the  nuisance  by  removing 

(x)  Sect.  94.  (c)  5  &  6  Will.  4.  c.  50.  u  80. 

(«/)  Ibid.  (d)  Sect.  24. 

(r)  Sect.  95.  («)  Sect.  51. 

(a)  Sect.  96.  (  f)  Sect.  54 

(6)  3  Geo.  4,  c  126.  s.  110. 
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the  materials  (g).  But  by  the  Highway  Act,  the  surveyor 
is  specially  required  to  remove  all  obstructions  on  the 
highways,  and  to  impound  cattle  found  straying  there- 
on (h) ;  and  the  act  provides,  that  any  person  or  persons 
committing  such  particular  nuisances  as  it  enumerates  on 
highways,  or  (in  general)  doing  injury  to  the  same,  or 
obstructing  the  free  passage  thereof,  shall  incur  a  for- 
feiture not  exceeding  405.  (i). 

Many  provisions  are  also  made  to  prevent  the  miscon- 
duct of  drivers  of  carriages,  who  are  subject  in  a  variety  of 
cases  specified  of  misbehaviour  (including  the  offence  of 
furious  riding  or  driving,  or  taking  the  wrong  side  of  the 
road)  to  a  penalty  not  exceeding  51.,  to  be  recovered  be- 
fore any  two  justices  of  the  peace  (k).  And  for  the  better 
discovering  of  offenders,  the  owner  of  every  waggon,  cart 
or  other  such  carriage  used  on  any  highway,  is  required, 
under  a  penalty  not  exceeding  40s.,  to  paint  upon  it,  in 
such  manner  as  the  act  specifies,  his  christian  name  and 
surname,  or  common  style  and  title,  and  the  place  of  his 
trade  or  abode,  or  the  christian  and  surname  and  place  of 
abode  of  a  partner  or  owner  thereof  (Z).  While  on  this 
part  of  our  subject,  we  may  observe  that  all  the  powers 
vested  in  surveyors  of  highways,  either  as  to  the  getting  of 
materials  or  the  removal  of  nuisances,  belong  equally  to 
the  surveyors  of  county  bridges,  and  that  bridges  are  sub- 
ject as  well  as  roads  (whenever  the  nature  of  the  case 
admits)  to  all  the  provisions  of  the  Highway  Act  (m). 

By  the  common  law,  the  course  of  an  antient  highway 
cannot  be  changed  without  the  king's  licence,  to  be  obtained 
after  suing  out  a  writ  of  ad  quod  damnum,  and  the  finding 
of  an  inquisition  thereon,  that  the  alteration  will  not  be 
prejudicial  to  the  public  (n).     But  by  the  Highway  Act 

(g)  1  Hawk.  P.  C.  c.  76,  s.  48, 61  ;  (k)  Sect.  78. 

Marriolt  v.  Stanley,  1  M.  &c  Gr.  66«  ;  (/)  Sect.  76. 

Brook  V.  Jenney.  1  (iaie  &  1).  667.  (w)  Sect.  22. 

(h)  Sect.  64— 69,  &c.  («)    I  Hawk.   P.  C.  c.  7(i,  s.  3; 

(i)  S«ct.  72, 74.  Fowler  v.  Sanders,  Cr.  Jac.  446. 
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any  two  justices  of  the  division  may  (subject  to  certain 
conditions  and  restrictions)  order  highways  to  be  widened 
or  enlarged  (o).  The  inhabitants  in  vestry  assembled  may 
also  direct  the  surveyor  to  apply  to  two  justices  of  the 
division  to  examine  a  highway  with  a  view  to  its  being 
diverted  or  stopped  up ;  and  if  a  certificate  of  the  justices 
in  favour  of  such  proceeding  is  sent  to  the  quarter  ses- 
sions, the  justices  there  assembled  are  to  make  the  order 
accordingly  (/>).  But,  in  case  of  a  diversion,  the  proceed- 
ing must  be  by  consent  of  the  owner  of  the  lands  through 
which  the  new  highway  is  to  pass  {q).  And  in  either 
case,  any  person  who  may  think  himself  aggrieved  by  the 
proceeding,  may  appeal  from  the  certificate  of  the  justices 
to  the  quarter  sessions  before  the  order  of  that  court  is 
made  (r) ;  and  the  propriety  of  the  stoppage  or  diversion 
is  then  to  be  determined  by  a  jury  («). 

The  highway  rate  is  chargeable  upon  the  same  property 
that  is  liable  to  the  poor  rate,  and  also  on  such  woods, 
mines,  quarries  of  stone,  and  other  hereditaments,  as  have 
been  usually  rated  to  the  highways  {t).  The  rate  is  to  be 
made  and  signed  by  the  surveyor,  and  the  mode  of  allow- 
ing, publishing,  levying  and  recovering  it,  is  the  same  as  in 
the  case  of  the  poor  rate  (u). 

The  surveyor  is  to  keep  a  weekly  account  of  all  money 
which  has  come  to  his  hands,  and  of  the  manner  of  its 
application  ;  and  the  account  book  is  to  be  open,  at  all 
reasonable  times,  to  the  inspection  of  the  rated  inhabit- 
ants, without  fee  or  reward  (j:).  The  surveyor  is  also  at  the 
end  of  his  year  to  lay  his  accounts  before  the  vestry,  and 

(o)  Sect.  82.  roads,  see  2  &  3  Vict.  c.  81 ;  3  it  4 

(p)  Sects.  84,91.  Vict.  c.  98;  4  &  5  VicUc.&9;  B. 

(9)  Sect.  85.  V.    Berts  (Justices),  8  Dowl.  P.  C. 

(r)  Sect.  88  ;  see  Selwood  v.  Mount,  727. 

1  Ad.  &  El.  N.S.  726.  (m)    See  43  Elii.  c.  2,  i.  4;    17 

(»)  Sect.  89.  Geo.  2,  c.  38  ;   41  Geo.  3.  c.  23 ;   54 

(t)  Sect  27.    As  to  the  applicatioo  Geo.  3,  c.  170  ;  6  &  7  Will.  4,  c.  63. 

of  highway  rates  to  repair  of  tuinpike  (x)  5  5c  6  Will.  4,  c.  50,  s.  40. 
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before  the  justices  of  the  peace  at  the  special  sessions  for 
the  highways  ;  and  the  justices  are  required  to  examine 
him  as  to  the  truth  of  the  accounts  and  to  hear  any  com- 
plaints against  the  same(?/). 

These  sessions  for  the  highways  are  to  be  held  not  less 
than  eight  nor  more  than  twelve  times  in  the  year  ;  and 
at  one  of  them  the  surveyor  of  each  parish  in  the  division 
is  to  make  a  return  in  writing,  showing  (among  other  par- 
ticulars) the  state  of  the  roads  and  bridges  under  his  care, 
and  the  nuisances  and  encroachments  (if  any)  made 
thereon  (z). 

II.  Turnpike  roads  (a). — These  do  not  in  general  fall 
within  the  operation  of  the  Highway  Act  (6),  but  are  regu- 
lated primarily  by  the  local  acts  relative  to  each  particular 
road,  which  (though  temporary)  are  renewed  by  the  legis- 
lature from  time  to  time  as  they  are  about  to  expire  (c); 
and,  in  the  next  place,  by  statutes  of  a  general  descrip- 
tion, applicable  (with  very  few  exceptions)  to  all  turnpike 
roads  {d),  that  is,  all  roads  maintained  by  tolls  and  placed 
under  the  management  of  trustees  or  commissioners  for 
a  limited  period  of  time  (e).  Of  these  general  turnpike 
acts  (which  are  numerous  (/) ),  the  3  Geo.  IV.  c.  126 
(amended  by  4  Geo.  IV.  c.  95,  and  4  &  6  Vict.  c.  51,)  is 
the  principal. 

(  v)  Sect.  44  ;  and  see  2  &  3  Vicl.  Vict  c.  41. 

c.  40  ;    R.  V.  West  Riding  of  York-  (d)  See  3  Geo.  4,  c.  126,  s.  4  ;  9 

shire  (Justices),  1  Ad.  &  El.  N.  S.  Geo.  4,  c.  77,  s.20;    1  &  2  Will.  4, 

624 ;     R.  V.  Lewis,  1  Dowl.  P.  C.  c.  26,  s.  4 ;    4  Geo.  4,  c.  96,  s.  88  ; 

630.  9  Geo.  4,  c.  77,  s.  19. 

(t)  Seel.  45.  (e)  See  4  Geo.  4,  c.  95,  s.  90  ;  3 

(a)  As  to  the  legal  meaning  of  the  Chilly's  Burn,  177. 

worda  "  turnpike  road,"  see  Northam  (/)  2  D'Oyly's  Burn's  J.  880;   3 

Bridge  and  Road  Company  t>.  London  Geo.  4,  c.    126;  4  Geo.  4,  c.  96; 

and  Southampton  Railway  Company,  7  &  8  Geo-  4,  c.  24  ;  9  Geo.  4,  c.  77, 

6  Me«  &  W.  428.  s.  19;    1  &  2  Will.  4,  c.  26  ;  2  &  3 

{b)5&6  Will.  4,c.  60,».  113.  Will.  4,  c.  124;  3&4  Will.  4,  c.  80; 

(.  )  Si.c  the  lasl  «>f  Ihusc  acl»,  7  &  II  4  &  5  Will.  4,  c.UI. 
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The  general  effect  of  their  leading  provisions  is  as  fol- 
lows : — 

Every  trustee  or  commissioner  of  a  turnpike  road  must 
possess  a  certain  qualification  in  point  of  property  (g) — 
must  be  sworn  (h)  to  the  due  execution  of  his  duties,  and 
is  prohibited  (i)  from  holding  any  profitable  office  or  con- 
tract, under  the  act  of  which  he  is  trustee.  Among  them 
are  included  the  justices  of  the  peace  of  the  different 
counties  or  divisions  through  which  the  road  passes;  who 
are  ex  officio  commissioners  (j  ). 

They  are  not  only  to  maintain  and  keep  in  repair  the 
roads  committed  to  their  management,  but  to  construct 
and  maintain  causeways  at  the  sides  of  them  for  the  use 
of  foot  passengers  (A),  to  place  milestones  (/),  and  to 
widen,  divert,  or  improve  the  roads  as  they  shall  think 
proper  ;  and  for  the  latter  purpose  they  are  empowered  to 
purchase  land,  and  (subject  to  certain  conditions  and  re- 
strictions) to  turn  the  road  over  the  property  of  indi- 
viduals (w),  and  to  take  materials  from  the  lands  of  private 
owners  (w).  To  facilitate  the  performance  of  the  duty 
relative  to  repairs,  they  are  also  empowered  (if  they  think 
proper)  to  contract,  by  the  year  or  otherwise,  with  any 
person  for  repairing  or  amending  the  road,  or  any  bridges 
or  buildings  thereon  (o). 

The  trustees  are  also  bound  to  prevent  or  remove  all 
nuisances  and  annoyances  on  the  roads  under  their 
management,  and  they  are  to  direct  prosecutions  for  these 
offences,  or  any  other  offence,  committed  on  the  same  {p). 
These  offences  are  of  various  kinds,  there  being  regula- 
tions in  the  turnpike  acts  (as  well  as  in  that  relative  to 

(g)  3  Geo.  4,  c.  126,  s.  62.  (/)  3  Geo.  4,  c.  126.  s.  119. 

(h)  4  Geo.  4,  c.  95,  s.  32.  (m)  9  Geo.  4.  e.  77,  s.  9 ;  4  Geo.  4, 

(i)  3  Geo.  4,  c.  126,  s.  65.  c.  95.  s.  65  ;  3  Geo.  4,  c.  126,  s.  84. 

U)  Ibid.  s.  61.  (n)  3  Geo.  4,  c.  126,  s.  97. 

(k)  Ibid.  ss.  Ill,  112  ;    Lovendgc  (^o)  4  Geo.  4,  c.  95,  s.78. 

V.  Hodsoll,  2  B.  &  Ad.  602  ;  R.  v.          (p)  3  Geo.  4,  c.  126,  s.  133. 
iliggius,  5  li.  Sc  Adol.  555. 
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highways)  inflicting  pecuniary  penalties  in  many  specified 
cases  of  misbehaviour  on  the  roads  (7) ;  and  in  order  to 
detect  offenders  with  more  facility,  the  owners  of  every 
waggon  or  cart,  or  other  such  carriage  to  be  used  on  a 
turnpike  road,  shall  paint  thereon,  in  such  manner  as  re- 
quired by  the  acts,  his  christian  and  surname,  and  the  place 
of  abode,  or  the  christian  and  surname  and  place  of  abode 
of  the  principal  partner  or  owner  thereof,  under  a  penalty 
not  exceeding  5/.  (r) 

To  meet  the  expenses  incurred,  the  trustees  or  commis- 
sioners of  every  road  are  to  erect  toll  gates  (s)  thereon, 
and  the  tolls  are  to  be  taken  every  day  ;  the  computation 
of  which  is  to  be  from  twelve  at  night  to  twelve  the  night 
following  (t).  They  are  to  put  up  at  every  toll  gate  a  table 
of  tolls,  and  to  provide  toll  tickets  to  acknowledge  the 
receipt  (u).  No  person  is  to  pass  without  paying,  and  if  a 
passenger  liable  to  pay  refuses,  the  collector  may  seize 
and  distrain  the  beast  or  carriage,  or  any  of  the  goods  and 
chattels  of  the  passenger,  and  in  default  of  payment  for 
four  days  sell  the  distress  (v).  If  any  dispute  arises  about 
the  amount  of  the  toll  due,  or  the  charges  of  a  distress,  it 
may  be  settled  by  any  justice  of  the  peace  acting  for  the 
place  where  the  toll  gate  is  situate  (ar).  Regulations  are 
also  made  as  to  the  weight  and  the  construction  of  the 
wheels  of  waggons  and  carts,  and  carriages  of  the  like  de- 
scription, used  on  turnpike  roads.  Those  which  have  wheels 
of  a  particular  construction,  or  exceed  a  certain  weight, 
pay  higher  tolls  (?/).  There  are,  on  the  other  hand,  various 
cases  of  exemption  from  tolls,  of  which  wc  shall  only  no- 
tice the  following : — No  toll  is  taken  on  horses  or  carriages 
in  attendance  on  her  Majesty,  or  on  any  of  the  royal 
family,  or  returning  therefrom  (z) :  nor  upon  horses  of  ofli- 

(9)3Geo.4,c.l26,»8. 11410  121.  (v)  3  Geo.  4,  c.  126,  s.  39. 

(r)  4  Geo.  4,  c.  95,  s.  15.  (x)  Ibid.  s.  40. 

(i)  9  Geo.  4,  c.  77,  s.  6.  (y)  3  Geo.  4,  c.  126,  ss.  7,  9,  11, 

(0  Ibid.  s.  16.  12, 21  ;  4  Geo.  4,  c.  95,  ss.  2,  19. 

(u)  3  Geo.  4,c.  126,  ».  37  ;  4  Geo.  (0  3  Geo.  4,  c.  126,  s.  32;  4  Geo. 

4,  c.  96,  •.  28.  4,  c.  96,  s.  24. 
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cers  or  soldiers  on  duty  (a),  or  carriages  employed  in  or 
returning  from  the  conveyance  of  materials  for  turnpike 
roads  or  highways,  or  (in  general)  of  manure,  or  of  agri- 
cultural implements,  or  of  produce  grown  on  the  land  of 
the  owner,  and  not  sold  or  going  to  be  sold  (i).  An  exemp- 
tion is  also  allowed  (where  a  turnpike  gate  is  not  within 
five  miles  of  the  Royal  Exchange  or  Westminster  Hall)  to 
any  person  going  to  or  returning  from  his  proj>er  parochial 
church  or  chapel,  or  his  usual  place  of  religious  worship 
tolerated  by  law,  on  Sundays,  or  any  day  on  which  divine 
service  is  by  authority  ordered  to  be  celebrated  (c).  Pa- 
rishioners also  are  exempted  in  attending  or  returning 
from  the  funeral  of  persons  who  die  and  are  buried  in  the 
parish  in  which  tlie  turnpike  road  lies ;  as  also  are  rectors, 
vicars,  or  curates  going  or  returning  from  their  parochial 
duties,  and  persons  going  to,  or  returning  from,  the  elec- 
tion of  a  member  for  the  county  in  which  the  road  is 
situated ;  and  horses  or  other  cattle,  and  vehicles  of  all 
descriptions,  are  also  exempted  which  only  cross  the  road 
or  do  not  pass  above  a  hundred  yards  thereon  (rf).  It  is 
to  be  observed,  however,  that  any  person  claiming  or 
taking  an  exemption,  by  fraudulent  means,  is  liable  to  be 
convicted  in  a  penalty  not  exceeding  5/.  (e)  The  trus- 
tees are  empowered  to  borrow  money,  as  they  may  think 
proper,  on  the  credit  of  the  tolls,  and  may  mortgage  them, 
by  way  of  security,  to  the  lenders  (/).  They  may  also  let 
them  to  farm  for  three  years  at  a  time  (^),  subject  to  such 
regulations  as  the  acts  prescribe — compound  for  them  with 
any  person  or  persons  for  a  year  at  a  time, — reduce  them 

(a)  As  to  exemption  of  police  and  Lewis  v.  Hammond,  2  B.  i  A.  206. 

other  officers,  see  2  &  3  Vict.  c.  47,  (d)  3  Geo.  4.  c.  126,  s.  32  ;   3  & 

s.  10  ;  3  &  4  Vict.  c.  88,  s.  1.  4  Vict.  c.  33  ;  Harris  v.  Moirice,  10 

(6)  3  Geo.  4,  c.  126,  s.  32  ;  5  &  Mee.  &  W.  260. 

6  Will.  4,  c.  18  ;   3  &  4  Vict.  c.  51  ;  (e)  3  &  4  Vict.  c.  33,  s.  36. 

R.  V.  Adams,  6  M.  &  S.  52.  (/)  Ibid.  s.  81. 

(c)  3  Geo.  4,  c.  126,  ss.  32,  33  ;  {g)  Ibid.  s.  55. 
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(by  consent  of  creditors),   or   advance   them   to   the   full 
amount  authorized  by  the  particular  act  (^). 

For  their  assistance  in  the  performance  of  their  duties, 
the  trustees  or  commissioners  of  turnpike  roads  are  em- 
powered to  appoint  from  time  to  time,  such  toll  collectors, 
clerks,   treasurers,   surveyors,   or  other  officers,  as  they 
think  necessary,  and  also  to  remove  them  and  appoint 
others  in  their  stead,  and  out  of  the  monies  arising  on  the 
road  to  allow  them  such  salaries  and  remuneration  as  they 
shall  think  proper  {i).     With  respect  to  toll  collectors  it  is 
provided,  that  every  such  person  shall  place  in  front  of 
his  toll  house,  his  christian  and  surname,  painted  on  a 
board,  in  such  manner  as  the  acts  specify,  and  shall  also 
tell  his  christian  and  surname  to  any  person  who  shall 
demand  the  same  on  having  paid  toll,  and  shall  give  to 
every  person  making  such  payment  a  ticket  with  such 
particulars  as  the  acts  require.     If  he  omits  to  comply 
with  any  of  these  regulations,  or  hinders  any  person  from 
reading  the  board  in  front  of  his  toll  house,   or   gives  a 
false  name,  he  may  be  proceeded  against  before  one  justice 
of  the  peace,  and  incurs  such  forfeiture  not  exceeding  5/, 
as  the  justice  shall  think  proper.     He  is  punishable  in  like 
manner  for  permitting  carriages  to  pass  contrary  to  the 
regulations  of  the  act  as  to  the  construction  of  wheels,  or 
number  of  horses,  or   the  names   or   descriptions   to  be 
painted  thereon,  without  proceeding  to  enforce  the  penal- 
ties ;  or  for  allowing  any  carriage  or  passenger  to  pass 
without  paying  the  toll;  or  demanding  and  taking  a  greater 
or  less  toll  than  is  due  (j),  or  any  toll  from  a  person  exempt 
and  claiming  the   exemption ;  or  wilfully  detaining  any 
passenger  who  pays  or  tenders  the  legal  toll ;  or  making 
use  of  any  scurrilous  or  abusive  language  to  any  trustee 
or  passenger ;   or  committing  any  other  misconduct  in  his 

(/.)  4  Geo,  4,  c.  95,  s,  13  ;  3  Oco.  (.)  4  Geo.  4,  c.  95,  s.  43. 

4,  c.  126,  s.  43  ,    R.  v.  Tiuslees  of  0)  ^  *>■  HanU  (Justices),  1  B.  & 

Bury  and  SiruUon  Uoads,  4  H.  &  C.  Ad. 654. 
361. 
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office  (k).  But  the  only  mode  of  proceeding  against  a 
collector  for  taking  more  toll  than  is  due  is  that  which  is 
above  specified ;  and  he  is  not  liable  to  an  indictment  for 
extortion  or  otherwise  (/). 

The  trustees  and  commissioners  of  every  road  wre  also 
required  annually  to  examine,  audit,  and  settle  the  accounts 
of  the  different  officers  (m).  An  annual  statement  of  the 
debt,  revenues,  and  expenditure  of  the  trust,  is  then  to  be 
transmitted  to  the  clerk  of  the  peace  for  the  county,  to  be 
by  him  produced  to  the  justices  at  quarter  sessions,  and 
registered  among  the  records  of  that  court(/i).  A  similar 
statement  is  also  to  be  transmitted  to  one  of  the  principal 
secretaries  of  state ;  who  is  to  cause  it  to  be  abstracted 
and  to  lay  the  abstract  before  both  houses  of  parliament (o). 

The  last  regulation  o(  the  general  turnpike  acts  which 
we  deem  it  necessary  to  notice  is,  that  whenever  tlie  trus- 
tees of  a  road  shall  enter  into  a  resolution  to  apply  to 
parliament  for  a  continuation  of  the  act  under  which  the 
road  is  regulated,  or  for  the  alteration  or  enlargement  of 
their  powers,  or  an  increase  of  the  tolls  (p),  their  clerk  is 
required  to  transmit  a  copy  of  such  resolution  to  one  of  the 
principal  secretaries  of  state,  together  with  a  copy  of  any 
special  clauses,  and  a  statement  of  any  increased  tolls 
which  the  trustees  wish  to  have  inserted  in  the  new  act(9). 

(k)  4  Geo.  4,  c.  96,  s.  30 ;  3  Geo.  (o)  3  &  4  \V\\\.  4.  c.  80.  ts.  1.  6. 

4,  c.  126.  >.  52.  (p)   But  at  to  dtertmm  of  ccrtaia 

(0  4  Geo.  4,  c  95,  s.  50.  tolU,  aee  2  &  3  Viet,  c  46. 
(»)  3  Geo.  4.  c.  126,  s.  78.  («)  3  &  4  WilL  4,  c.  80.  «.  7. 

(n)  Ibid.  ss.  78,  79. 
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CHAPTER  VII. 

OF  THE  LAWS  RELATING  TO  TRADE  AND 
NAVIGATION. 


In  attempting  to  exhibit  in  a  condensed  form  the  sub- 
stance of  the  principal  laws  relating  to  the  extensive 
subject  of  trade  and  navigation,  we  shall  distribute  our 
statement  under  the  following  heads : 

I.  The  laws  relating  to  trade  and  navigation  gene- 
rally. 
II.  Certain  laws  of  trade  regarding  the  East  Indies 
and  China  in  particular. 

III.  The  laws  relating  to  ports  or  harbours,  lighthouses, 

beacons  and  sea  marks  (a). 

IV.  The  laws  relating  to  pilotage. 
V.  The  laws  relating  to  fisheries. 

I.  The  laws  relating  to  trade  and  navigation  generally. 

These  are  in  the  main  contained  in  the  statutes  3  &  4 
Will.  IV.  cc.  54,  55,  59,  which  form  part  of  a  series  of 
eleven  acts,  comprising  not  only  this  subject,  but  also  that 
of  the  customs, — a  branch  of  law  with  which  we  have  at 
present  no  concern,  such  notice  of  it  having  already  been 
taken,  as  the  nature  of  this  work  permitted,  under  the 
head  of  "The  Royal  Revenue"  (/»)• 

The  statutes  above  enumerated  relating  to  trade  and 
navigation  are  to  be  considered  as  the  representatives  and 
successors  of  the  celebrated  Navigation  Act  in  the  reign  of 

(a)  See  also  the  laws  to  prevent  du-       ment  of  salvage,  sup.  vol.  ii.  pp.  558, 
prcdations  on  the  coast,  and  the  ex-       659. 
bibitioa  of  falbe  lights,  and  the  adjust-  (fr)  Vide  sup.  vol.  ii.  p.  544. 
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Charles  the  Second.  Of  this  act  Blackstone  observes  (6), 
that  it  was  itself  an  improvement  on  an  earlier  system, 
which  was  Qframed  in  1650  (c),  and  with  a  narrow  par- 
tial view,  being  intended  to  mortify  our  own  sugar  islands, 
which  were  disaffected  to  the  parliament,  and  still  held 
out  for  Charles  the  Second,  by  stopping  the  gainful  trade 
which  they  then  carried  on  with  the  Dutch  (d);  and  at  the 
same  time  to  clip  the  wings  of  those  over  opulent  and 
aspiring  neighbours.]]  This  original  navigation  law  Qpro- 
hibited  all  ships  of  foreign  nations  from  trading  with  any 
English  plantation  without  licence  from  the  council  of 
state.  In  1651  the  prohibition  was  extended  also  to  the 
mother  country,  and  no  goods  were  suffered  to  be  im- 
ported into  England  or  any  of  its  dependencies  in  any 
other  than  English  bottoms,  or  in  the  ships  of  that 
European  nation  of  which  the  merchandize  imported  was 
the  genuine  growth  or  manufacture.  At  the  Restoratioa 
the  former  provisions  were  continued  by  12  Car  II.  c.  18,]] 
being  the  Navigation  Act  before  referred  to,  Qwith  this 
very  material  improvement,  that  the  master  and  three- 
fourths  of  the  mariners  shall  also  be  En   '    '       '       *->.]] 

In  the  reign  of  Geo.  IV.  both  the  statu  lioned 

and  all  the  former  navigation  acts  were  repealed,  and  a 
new  system  introduced,  which  was  embodied  in  the  several 
acts  6  Geo.  IV.  cc.  109,  110,  114.  But  this  has  also  in 
its  turn  been  superseded  (<?)  by  the  statutes  of  Will.  IV. 
enumerated  at  the  outset  of  this  chapter. 

The  effect  of  these  statutes  of  Will.  IV.  (as  of  the  acts 
of  navigation  which  preceded  them)  is  generally  to  se- 
cure to  British  shipping  and  to  British  commerce,  as  dis- 
tinguished from  those  of  foreign  countries,  a  certain 
amount  of  exclusive  privilege,  and  that  both  as  regards 
the  mother  country  and  her  colonies.  In  order  to  under- 
stand their  provisions,  it  will  be  proper,  first,  to  consider 

(6)  1  Bl.  Comra.  418.  («)  See  3  &  4  Will.  4,  c.  50  (the 

(c)  Scobell,  132.  repealing  act). 

(d)  Mod.  Univ.  Hist.  xii.  289. 

VOL.  III.  T. 
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what  constitutes,  according  to  those  acts,  the  character  of 
a  "  British  ship." 

It  is  required  then,  by  3  &  4  Will.  IV.  c.  54  (/),  that 
in  order  to  claim  this  character,  a  ship  should  in  general 
be  duly  registered  {g),  and  navigated  as  such.  And  of 
these  requisites  in  their  order. 

1st.  As  to  registration, — the  provisions  are  too  minute 
and  numerous  to  be  fully  stated.  It  will  be  sufficient  to 
mention  such  as  appear  to  be  of  principal  importance. 
By  3  &  4  Will.  IV.  c.  55,  it  is  provided  that  the  ship  must 
not  only  be  registered,  but  such  certijicate  of  registry 
must  also  be  obtained  as  in  the  act  described  (Ji) ;  that 
for  these  purposes  she  must  be  wholly  of  the  build  of  the 
United  Kingdom,  or  the  Isle  of  Man,  Guernsey  or  Jersey, 
or  some  of  the  colonies  or  territories  in  Asia,  Africa  or 
America,  Malta,  Gibraltar,  or  Heligoland,  which  belong 
to  the  crown  of  this  realm  at  the  time  of  the  building, — 
or  must  be  a  ship  condemned  as  prize  of  war,  or  under 
the  laws  relating  to  the  slave  trade  (i),  and  belonging  to 
subjects  of  the  crown  duly  entitled  to  be  owners  of  re- 
gistered vessels  {j) ;  that  the  owner  or  owners  must  be  a 
subject  or  subjects  of  Great  Britain  (A);  and  that  a  decla- 
ration to  that  effect  must  be  made  by  the  owner,  or  a  cer- 
tain proportion  of  the  owners  (as  the  case  may  be),  before 
the  ship  is  registered  (/) ;  that  every  ship  shall  be  deemed 
to  belong  to  some  port  at  or  near  which  some  or  one  of  the 
owners  who  subscribes  such  declaration  shall  reside  (m) ; 
that  no  registry  shall  (in  general)  be  made  in  any  other  port 

(/)  Sect.  12.  0)  Sects. 

(^)  There  are  certain  exceptions  to  (/c)  Sects.  5,   12,   13.     The  only 

the   necessity   of   registration.     They  exception  to  this  enactment  is  in  fa- 

chiefly  relate  to  boats  under  fifteen  vour  of  members  of  British  factories, 

tons  burthen,  employed  in  coasting  or  or  agents  for,  or  partners  in,  British 

inland  navigation. — Sects.  13,  14.  houses,  or   members  of  the   Levant 

(Ji)  Sect.  2.  Company. 

(0  But  tee  R.  v.  London  (Col-  .   (/)  Sect.  13. 
lector,  &c.  of  Customs),  1  M.  6c  S.  (m)  Sect.  11. 

262. 
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or  place  than  that  to  which  the  ship  so  belongs  (n) ;  and  that 
whenever  the  original  owner  or  owners  shall  have  trans- 
ferred all  his  or  their  shares,  or  in  case  she  is  so  altered  as 
not  to  correspond  with  the  particulars  stated  in  the  cer- 
tificate of  registry,  the  ship  shall  be  registered  de  novo  (o) ; 
that  the  registration  shall  be  made,  and  the  certificate 
thereof  granted,  by  the  person  who,  according  to  the  part 
of  the  world  in  which  the  ship  is  to  be  registered,  is  au- 
thorized by  the  statute  to  act  in  that  behalf  (/>) ;  that  the 
certificate  of  registry  shall  set  forth  (from  the  information 
of  the  subscribing  owner  or  owners)  the  names,  occu- 
pation and  residence  of  such  owners,  the  proportions  in 
which  they  are  severally  interested  (such  proportion  being 
required  by  the  act  to  be  always  some  integral  sixty-fourth 
part  of  the  whole  (q)  ),  the  name  of  the  ship,  of  the  port  to 
which  she  belongs,  and  of  her  master ;  her  tonnage  (r),  and 
when  and  where  she  was  built ;  and  shall  also  set  forth 
(from  a  certificate  to  be  furnished  by  a  surveying  officer) 
her  build,  rigging  and  dimensions  («).  It  is  also  provided 
that  no  greater  number  than  thirty-two  persons  shall  be 
entitled  to  be  legal  owners,  at  one  and  the  sm  ,  of 

any  ship,  as  tenants  in  common  (0,  or  to  be  ii  _,  i  as 

such  (m)  ;  that  as  often  as  the  property  of  any  ship,  or  any 
part  thereof,  belonging  to  any  British  subject,  shall,  after 
registry,  be  sold  to  any  other  subject  or  subjects,  the  same 
shall  be  transferred  by  bill  of  sale  or  other  instrument  in 
writing  (r),  containing  a  recital  of  the  certificate  of  registry, 
and  that  otherwise  such  transfer  shall  not  be  valid  in 
law  or  equity  (u?) ;  and  that  no  such  instrument  shall  be 

(n)  Sect.  10.  (t)  Ex  parte  Young,  2  Ves.  &  B. 

(o)  Sects.  11,  28.  242. 

(p)  Sect.  3.  (m)  Sect.  33. 

(q)  Sect.  32.  (»)  As  ioastignment  of  freight,  se« 

(r)  As  to  the  manner  of  ascertain-  Mestaerv.  Gillespie,  11  Ves.jun.  636. 

ing  the  tonnage,  see  5  &  6  Will.  4,  (w)  Sect.  31.     See  Westerdell  r. 

c  56 ;  5  &  6  Vict.  c.  47,  s.  39 ;  and  Dale,  7  T.  R.  306 ;  Biddeli  i .  Leader, 

6  &  7  Vict.  c.  84,  s.  22.  1  B.  &  C.  327. 

(j)  3  &  4  Will.  4,  c.  55,  s.  2. 

t2 
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valid  to  pass  the  property  in  the  ship,  or  any  share  thereof, 
or  for  any  other  purpose,  until  it  shall  have  been  produced 
to  the  proper  officers  for  registration,  nor  until  they  shall 
have  entered  the  name,  residence  and  description  of  the 
vendor  or  mortgagor  (or  of  each,  if  more  than  one),  the 
number  of  shares  transferred,  the  name,  residence  and 
description  of  the  purchaser  or  mortgagee  (or  of  each,  if 
more  than  one),  and  the  date  of  the  instrument,  and  of 
its  production  (x).  The  officers  are  also  required  (unless 
the  ship  is  about  to  be  registered  de  novo)  to  indorse  these 
particulars  on  the  certificate  of  registry,  when  produced 
to  them  for  that  purpose  (?/).  But  it  is  provided,  that  as 
soon  as  the  particulars  aforesaid  shall  have  been  so  en- 
tered by  the  officers  of  registry,  the  instrument  shall  be 
deemed  valid  and  effectual  to  pass  the  property,  and  for  all 
other  purposes,  except  as  against  such  subsequent  pur- 
chasers and  mortgagees  as  shall  first  procure  the  indorse- 
ment to  be  made  on  the  certificate  in  manner  in  the  act 
provided  (z) ;  its  intent  being,  that  where  several  pur- 
chasers or  mortgagees  appear  to  claim  the  same  property 
or  security,  the  priority  between  them  shall  depend,  not 
on  the  time  when  the  particulars  of  the  bills  of  sale  are 
entered,  but  the  time  when  the  indorsement  is  made  on 
the  certificate  of  registry  (a). 

2.  As  to  the  requisite  that  a  British  ship  must  be  duly 
navigated,  it  is  enacted  by  3  &  4  Will.  IV.  c.  64,  that  in 
general  she  must  be  navigated  during  the  whole  of  every 
voyage,  in  every  part  of  the  world,  by  a  master  who  is  a 
British  subject,  and  by  a  crew  whereof  three-fourths  at 
least  are  British  seamen  (6).     But  persons  who  have  served 

(r)  Sect,  34.  the  whole  crew  must  be  British  sea- 

( v)  Ibid.  men.    Ibid.     No  person  is  "  a  British 

({)  Sect.  35.  seaman"  within  the  meaning  of  this 

(a)  Sect.  36.  See   Meslaer  v.  At-       act,  except  natural   born  subjects  of 

kini,  6  Taunt.  3bl  ;  liowen  v.  Fox,       tlie  rculin,  denizens,  or  persons  natu- 

10  11.  &  C.  41;  liauacL  v.  Matson,       raiized;  or  except  persons  who  have 

4  Moore,  'Aii\,  become  such    by   virtue  of  conquest 

(ft)  Sect.  12.  In  coastiog  voyages      or   co&sion   of    some   uewly-acquired 
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on  board  any  ships  of  war,  in  time  of  war,  for  three  years, 
are  British  subjects  within  the  meaning  of  this  act ;  and 
one  British  seaman  for  every  twenty  tons  of  the  burthen 
is  declared  in  all  cases  a  sufficient  pro|)ortion,  though  the 
number  of  other  seamen  exceeds  one-fourth.  The  crown 
also  is  authorized  by  proclamation  at  any  time  to  reduce 
the  proportion  of  British  seamen  to  be  required  by  law  (c). 

Such  are  the  requisites  for  giving  a  vessel  the  character 
of  a  "  British  ship."  Let  us  now  consider  the  advantages 
she  obtains  as  such — which  may  be  stated  as  followi. 

By  3  &  4  Will.  IV.  c.  64  (amended  by  3  &  4  Vict.  c. 
95),  it  is  provided, 

1st,  As  to  the  import  trade. 

That  certain  specified  goods,  being  the  produce  of 
Europe,  shall  not  be  im[)orted  into  the  United  Kingdom, 
to  be  used  therein  (d),  except  in  British  ships,  or  ships  of 
the  country  of  which  the  goods  are  the  produce  or  manu- 
facture, or  from  which  the  goods  are  imported  («). 

That  generally  (and  subject  to  certain  exceptions)  no 
goods  of  Asia,  Africa,  or  America,  shall  be  imported  into 
the  United  Kingdom,  to  be  used  therein,  in  foreign  ships, 
unless  they  be  those  of  the  country  in  Asia,  Africa,  or 
America,  of  which  the  goods  are  the  produce  or  manufac- 
ture, and  from  which  they  are  imported  (/);  and  (subject 
to  certain  exceptions)  shall  not  be  imported /rowt  Europe 
into  the  United  Kingdom,  to  be  used  therein,  in  any  ship- 
ping whatever  {g). 

country,  and  have  taien  thu  requisite  ON/y.  3  &  4  Will.  4.  c.  54,  s.  21. 
oath  of  fidelity  ur  allegiance.  But  the  («)  Sects.  2,-5.  But  by  3  &  4  Vict. 
natives  of  places  within  the  limits  of  c.  95,  her  Majesty  may,  by  order  in 
the  East  India  Company  are  nut  on  council,  relax  this  prohibition  as  to 
that  account  British  seamen.  Sect.  Austrian  vessels  in  certain  cases,  and 
1 6.  may  also,  as  regards  any  foieign  power, 
(c)  Sect.  20.  grant  it  the  privilege  of  trading  from 
{d^  But  this,  and  the  other  lestiic-  particular  ports  to  be  named,  though 
tions  of  the  act  as  to  foreign  ships,  such  ports  shall  not  be  wiibin  the  do- 
do not  ex'end  to  goods  imported  from  minions  of  such  slate, 
any  place  not  being  a  British  posses-  (/)  3  &  4  Will.  4,  c.&4,  ss.  4,  5. 
sioD,  to  be  warehoiistd  for  exportation  {g)  Sect.  3. 
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That  no  goods  whatever  shall  be  imported  into  the 
United  Kingdom  from  Guernsey,  Jersey,  Alderney,  Sark, 
or  Man,  except  in  British  ships  {h). 

That  no  goods  whatever  shall  be  imported  into  any 
British  possessions  in  Asia,  Africa,  or  America,  in  any 
foreign  ships,  except  ships  of  the  country  of  which  the 
goods  are  the  produce,  and  from  which  they  are  im- 
ported (i). 

2ndly.  As  to  the  export  trade. 

That  no  goods  shall  be  exported  from  the  United  King- 
dom to  any  British  possession  in  Asia,  Africa,  or  America, 
nor  to  the  Islands  of  Guernsey,  Jersey,  Alderney,  Sark,  or 
Man,  except  in  British  ships  (/c). 

And  3rdly.  As  to  the  coasting  and  intercolonial  trade. 

That  no  goods  shall  be  carried  coastwise  from  one  part 
of  the  United  Kingdom,  or  one  part  of  any  of  the  afore- 
said islands  or  of  the  aforesaid  possessions,  to  another ; 
or  from  one  of  the  aforesaid  islands  to  another ;  or  from 
one  of  the  aforesaid  possessions  to  another,  except  in 
British  ships  (l). 

To  which  statement  of  the  substance  of  the  restrictions 
intended  for  the  benefit  of  our  shipping,  we  have  only  to 
add,  that  in  case  of  their  violation,  by  carrying  on  in 
vessels,  not  duly  registered  or  navigated,  such  trades  as 
the  acts  intend  to  confine  to  those  of  British  character, 
both  ships  and  cargo  are,  by  3  &  4  Will.  IV.  c.  54  (m), 
and  c.  55  (n),  liable  to  forfeiture,  and  the  master  to  the 
penalty  of  100/. 

With  respect  to  the  intercourse  between  the  colpnies 
and  foreign  states,  which  is  permitted  (as  above  stated), 
subject  to  a  certain  qualification,  it  is  farther  regulated 
by  3  &  4  Will.  IV.  c.  59,  amended  by  5  &:  6  Vict.  c.  49. 
That  intercourse,  as  regards  all  the  British  possessions 
abroad,  is,  by  these  acts,  confined  to  the  ships  of  foreign 

(h)  S«ct.  6.  (I)  Sects.  8,  9,  10. 

(0  Sect.  11.  (m)  Sect.  22. 

(k)  SecU  7.  (n)  Sect.  4. 
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countries,  which,  having  colonial  possessions  of  their  own, 
shall  grant  the  like  privilege  of  trading  to  British  ships, 
or  which  not  having  colonial  possessions,  shall  place  the 
commerce  and  navigation  of  this  country,  and  its  poMes- 
sions  abroad,  upon  the  footing  of  the  most  favoured  na- 
tion; or  which,  without  satisfying  these  conditions,  shall 
obtain  from  the  sovereign  in  council  a  special  grant  of 
such  privilege.  As  regards  the  British  poMCMions  in 
America  (except  in  the  case  of  exportation  of  the  produce 
of  the  fisheries),  the  intercourse  is  also  confined  to  certain 
ports  in  these  colonies,  called  "  free  ports"  (the  number 
of  which  is  capable  of  being  extended  by  order  in  coun- 
cil (o));  and  certain  duties  are  imposed  on  imports  into 
tlie  British  possessions  in  America,  not  being  the  growth 
of  the  united  kingdom,  to  be  applied  by  the  local  legisla- 
ture to  such  uses  as  it  may  direct  (p).  But  notwithstand- 
ing anything  in  these  acts  contained,  the  intercourse 
between  foreign  countries  and  the  British  possessions  in 
or  near  the  continent  of  Europe,  or  within  the  Mediterra- 
nean or  in  Africa,  or  the  limits  of  the  East  India  Com- 
pany's charter  (except  the  possessions  of  the  company), 
may  be  regulated  by  the  sovereign  in  council,  in  such 
manner  as  shall  from  time  to  time  appear  expedient  and 
salutary  (y). 

II.  The  laws  of  trade  as  regards  the  East  Indies  and 
China  in  particular. 

It  will  be  remembered,  that  we  took  occasion,  in  a 
former  volume  (r),  to  notice  the  peculiarity  to  which  the 
trade  with  these  countries  was  formerly  subject,  viz.  that 
it  belonged  exclusively  to  the  East  India  Company ;  and  it 
was  shown,  that  in  1833  all  that  remained  of  this  mono- 
poly was  abolished  by  act  of  parliament.  Immediately 
upon  this  abolition  it  was  enacted,  by  3  &  4  Will.  IV. 
c.  93,  that  notwithstanding  the  former  laws  to  the  con- 
Co)  3  &  4  WiU.  4,  c.  69,  t.  2.  (q)  Sect.  81. 
(p)  Sect.  13.  (r)  Vide  sup.  vol.  i.  p.  104. 
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trary,  any  of  the  subjects  of  the  realm  might  thereafter 
trade  with  any  countries  beyond  the  Cape  of  Good  Hope, 
to  the  straits  of  Magellan  (.s)  j  subject  only  to  this  pro- 
viso, that  the  commander  of  every  ship  arriving  at  any 
place  under  the  government  of  the  East  India  Company, 
shall,  under  the  penalty  of  100/.,  deliver  to  the  principal 
officer  of  the  customs,  or  other  authorized  person,  an 
accurate  list  and  description  of  all  persons  on  board  his 
vessel  (t). 

Since  then,  it  has  been  also  provided,  by  3  &  4  Vict. 
0.  56  (m),  that  it  may  be  declared  in  council  by  the  go- 
vernor-general of  India,  that  all  ships  built  or  to  be  built 
within  the  limits  of  the  charter  of  the  East  India  Company, 
being  owned  by  subjects  of  her  Majesty,  for  whom  the  go- 
vernor has  power  to  legislate,  and  belonging  to  any  ports  in 
the  territories  under  the  government  of  the  company,  shall 
be  deemed  British  ships  for  all  thepurposesof  trade  within 
the  said  limits,  including  the  Cape  of  Good  Hope,  and 
the  territories  and  dependencies  thereof.  And  the  go- 
vernor in  council  was  also  thereby  empowered  to  make 
regulations  concerning  the  registering,  licensing,  and  gene- 
rally for  the  trading,  within  the  limits  aforesaid,  of  such 
ships  ;  and  farther  to  make  regulations  for  admitting  to 
the  privileges  of  British  ships  for  trade  within  such  limits, 
any  ships  belonging  to  native  princes,  or  states  in  subor- 
dinate alliance,  or  having  subsidiary  treaties,  with  the 
company,  or  owned  by  such  princes  of  such  subjects  or 
states, — and  for  granting  them  tit  and  convenient  licences 
and  passes. 

With  respect  to  China  in  particular,  it  was  enacted  by 
the  before-mentioned  act  of  3  &  4  Will.  IV.  c.  93,  that 
the  crown  should  have  authority  to  appoint  three  officers, 
called  "superintendents"  (y),  to  whom  was  to  be  com- 
mitted the  regulation  of  British  trade  and  commerce  to 
and  from  that  country ;  and  to  create  a  court  of  justice, 

(0  SteU2.  (u)  Sccls.3,  4. 

(I)  Stcl.  3.  (v)  3  &  4  Will.  4,  c.  93,  5.  6. 
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with  criminal  and  admiralty  juriBdiction,  for  the  trial  of 
offences  committed  by  the  subjects  of  the  realm  in  China. 
But  since  the  passing  of  this  act,  her  Majesty  having 
acquired  the  island  of  Hong  Kong,  and  established  a  le- 
gislative council  there,  and  appointed  as  governor  of  the 
island  the  officer  invested  with  the  office  of  chief  superin- 
tendent, it  was  enacted  by  6  &  7  Vict.  c.  80,  that  it  should 
be  lawful  for  her  Majesty,  by  commission,  to  authorize 
such  superintendent,  so  long  as  he  should  be  also  go- 
vernor of  Hong  Kong,  to  enact,  with  the  advice  of  the 
said  legislative  council,  all  such  laws  as  might  be  neces- 
sary for  the  good  government  of  British  subjects  in  China, 
or  within  any  ship  not  more  than  100  miles  from  China, 
and  to  enforce  the  execution  of  such  laws  by  pains  and 
penalties.  The  same  power  is  also  given  to  her  Majesty 
in  council ;  and  it  is  enacted,  that  as  soon  as  any  such 
commission  shall  have  been  received  at  Hong  Kong,  so 
much  of  the  act  of  3  &  4  Will.  IV.  c.  93,  as  relates  to  the 
powers  and  authorities  to  be  exercised  by  the  superinten- 
dent, or  to  their  regulation  of  trade  and  commerce,  shall 
be  repealed. 

By  a  subsequent  statute,  6  &  7  Vict.  c.  84,  reciting, 
that  by  the  laws  of  navigation  no  goods  can  be  imported 
into  any  British  possession  in  Asia,  Africa,  or  America,  in 
any  foreign  ships,  except  ships  of  the  country  of  which 
the  goods  are  the  produce,  and  from  which  they  are  im- 
ported, but  that  the  enforcement  of  such  enactment  in  the 
island  of  Hong  Kong  would  be  attended  with  great  diffi- 
culty, it  is  enacted  (tc),  that  it  shall  be  lawful  for  her  Ma- 
jesty in  council  to  declare  that  goods,  the  produce  or 
manufacture  of  any  country,  may  be  imported  into  Hong 
Kong  from  the  same,  or  any  other  loreign  country,  in 
vessels  belonging  to  the  same  or  any  other  foreign  country, 
and  however  navigated. 

(w)  Sect.  19. 
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III.  The  laws  relating  to  ports  or  harbours,  lighthouses, 
beacons,  and  sea-marks. 

And  here — 

1 .  As  to  ports  or  harbours. 

The  common  law  prerogative  of  the  crown  in  respect  to 
these  has  been  explained  in  a  former  volume  (x)  ;  and  it  is 
not  intended  to  recur  to  that  subject  on  the  present  occa- 
sion; nor  is  it  necessary  to  notice  (farther  than  simply 
allude  to)  the  many  local  acts  of  parliament,  which  have 
from  time  to  time  been  passed  for  repairing  and  improving 
the  harbours  to  which  they  respectively  relate.  Our  busi- 
ness at  present  is  with  the  acts  of  general  regulation  relative 
to  ports  and  harbours ;  among  which  may  be  noticed  1  Eliz. 
c.  11,  and  13  &  14  Car.  II.  c.  11,  s.  14,  which  enabled 
the  crown,  by  commission,  to  ascertain  the  limits  of  all 
ports,  and  to  assign  proper  wharfs  and  quays  ;  19  Geo.  It. 
c.  22,  by  which  certain  nuisances  in  harbours  are  restrained  ; 
and  46  Geo.  III.  c.  153,  by  which  it  is  provided  that  no 
pier,  quay,  or  embankment,  shall  be  erected  in  or  adjoin- 
ing to  any  public  harbour  in  the  United  Kingdom,  or  any 
river  immediately  communicating  therewith,  so  far  as  the 
tide  flows  up  the  same,  without  giving  one  month's  notice 
of  the  intention  to  do  so  to  the  secretary  of  the  Admiralty. 
But  the  principal  statute  now  in  force  is  54  Geo.  III. 
c.  159. 

By  this  it  is  enacted,  that  the  Lords  of  the  Admiralty 
shall  from  time  to  time  make  such  regulations  as  they  shall 
think  fit  for  the  preservation  of  the  royal  moorings,  and 
for  the  mooring,  anchoring  or  placing  all  private  ships  of 
war,  merchant  vessels,  and  all  other  craft  whatsoever,  in 
all  ports,  harbours,  and  navigable  rivers  of  the  United 
Kingdom,  so  far  as  the  tide  flows  and  re-flows,  in  or  near 
which  there  are  any  royal  docks,  arsenals,  wharfs,  or 
moorings,  for  the  purpose  of  insuring  safe  and  free  ingress 
and  egress  to  and  from  such  docks,  arsenals,  wharfs  and 
moorings ;  and,  to  enforce  such  regulations,  shall  from  time 
(x)  Vide  sup.  vol.  ii.  p.  521. 


CHAP.  VII.— OF  THE  LAWS  BELATING  TO  TRADE,  &C.      283 

to  time  appoint  proper  persons,  to  be  called  "  the  king's 
harbour  masters"  (y).  The  act  also  contains  proTisions 
prohibiting  private  ships  from  being  fastened  to  the  royal 
moorings,  and  regulations  as  to  ships  laden  with  gun- 
powder, as  to  keeping  fires  on  board  of  private  ships,  or 
casting  ballast  or  rubbish  into  harbours,  and  as  to  vessels 
sunk  in  harbours. 

2.  As  to  lighthouses,  beacons,  and  other  sea-marks. 

The  power  of  erecting  and  maintaii  '  *'  se  is  (as  for- 
merly shown)  a  branch  of  the  royal  j>i  »e(»).  By  8 
Eliz.  c.  13,  however,  it  is  specially  committed  to  the  corpo- 
ration of  the  Trinity  House  of  Deptford  Strond,  which  is  a 
company  of  masters  of  ships,  charged  by  various  charters 
with  providing  for  the  increase  of  ships  and  mariners  for  the 
royal  service.  By  6  Geo.  I V.  c  126  (a),  the  provisions  of 
the  act  of  Elizabeth  are  extended  also  to  all  vessels  ap- 
pointed to  exhibit  lights  for  the  preservation  of  vessels  at 
sea.  By  6  &  7  Will.  IV.  c.  79,  the  Trinity  House  was 
farther  empowered  to  purchase  the  existing  interests  of 
private  persons  in  certain  specified  lighthouses,  so  as  to 
place  under  their  immediate  authority  all  edifices  of  that 
description  in  England  (b) ;  and  the  lighthouse  at  Heligo- 
land (c)  was  also  vested  in  them  ;  and  it  is  provided  that 
no  new  light,  beacon,  or  sea-mark,  should  be  placed  with- 
out the  sanction  of  the  said  company.  Regulation  is  also 
made  as  to  the  manner  in  which  the  tolls  of  lighthouses 
are  to  be  collected  from  ships  ;  and  it  is  enacted  that  the 
Trinity  House  may  from  time  to  time,  upon  the  requisition, 
or  with  the  consent  of  the  king  in  council,  remove  and 
discontinue  any  lighthouses  and  erect  others,  and  may 

(i/)  Sect.  2.  Ireland  under  tbat  of  the  "  Corpora- 

(t)  Vide  sup.  vol.  ii.  p.  523.  tion  for  improving  and  preserving  the 

(a)  .Sects.  90.  91.  Port  of  Dublin"   (appointed  by  52 

lb)  The  lighthouses  on  the  coast  Geo.  3.  c.  115);  6  &  7  Will.  4.  c 

of  Scotland    are    under    the   control  79,  s.  1.    As  to  this  corporation,  sec 

of  the  "  Commissioners  of  Northern  also  6  &  7  Will.  4,  c.  117. 

Lights"  (appointed  by  26   Geo.  3,  (c)  Sects.  35. 

c.  101);  and  those  on  the  coast  of 
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direct  the  owners  of  kilns  or  furnaces,  so  kept  as  to  be 
liable  To  be  mistaken  for  lighthouses,  to  make  the  neces- 
sary alteration  therein,  so  that  such  mistake  may  be  in 
future  prevented  (b).  And,  lastly,  by  1  &  2  Vict.  c.  66,  the 
lighthouse  at  Gibraltar  is  vested  in  the  same  company, 
and  the  powers  given  to  them  by  the  act  of  6  &  7  Will. 
IV.  are  for  the  most  part  extended  to  the  lighthouse  at 
Gibraltar,  and  all  other  lighthouses  not  within  the  United 
Kingdom  which  shall  be  at  any  time  vested  in  such 
company. 

IV.  The  laws  relating  to  pilotage. 

The  statutes  in  force  on  this  subject  are  6  Geo.  IV.  c. 
125;  9  Geo.  IV.  c.  86 ;  and  3  &  4  Vict.  c.  68. 

By  the  first  of  these  acts  (which  is  the  principal  one,  and 
repeals  all  former  provisions  on  the  subject)  it  is  enacted, 
that  the  corporation  of  the  Trinity  House  of  Deptford 
Strond  shall  grant  annual  licences  to  persons  qualified,  as 
in  the  act  mentioned,  to  act  as  pilots  in  conducting  vessels 
up  and  down  the  Thames  and  Medway  and  the  adjoining 
channels,  between  Oxfordness  and  London  Bridge,  or  from 
London  Bridge  to  the  Downs,  or  from  the  Downs  west- 
ward as  far  as  the  Isle  of  Wight,  or  in  the  English  Channel 
from  the  Isle  of  Wight  up  to  London  Bridge  ;  and  that  all 
vessels  within  those  limits,  except  as  after  mentioned,  shall 
be  conducted  by  pilots  so  licensed,  and  by  no  other  person 
whatsoever  (c).  The  same  corporation  is  also  required 
to  appoint  "  Sub-commissioners  of  Pilotage,"  who  shall 
license  in  the  same  manner  qualified  pilots  at  such  ports 
and  places  in  England  as  they  may  think  requisite  (except 
the  liberty  of  the  Cinque  Ports,  and  such  other  places  as 
may  be  otherwise  specially  provided  for),  to  act  within  par- 
ticular limits  to  be  specified  {d),  to  the  exclusion  of  all  other 
pilots  whatsoever  (e) :  and  is  moreover  authorized  to  esta- 
blish and  alter,  as  circumstances   may  require,   rates  of 

(k)8«ct.61.  (rf)  Sect.5. 

(e)  Seel.  2.  («)  Sect.  7. 
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pilotage  in  relation  to  all  services  performed  in  any  river, 
port  or  place,  or  on  any  coast,  by  any  pilot  licensed  by  the 
corporation  (/),  and  also  to  make  bye  laws  for  the  regula- 
tion of  licensed  pilots  (g);  such  bye  laws  to  be  transmitted 
to  the  privy  council  and  comuuMioDeni  of  the  cnstoma, 
and  afterwards  to  receive  the  sanctioo  of  the  Chief  Justice 
of  the  King's  Bench  or  Common  Pleas  (A). 

With  respect  to  the  excepted  liberty  of  the  <  in  ;  .-  I'  .  t^, 
the  act  in  like  manner  provides,  that  the  luid  uuidcu  oi' 
the  Cinque  Ports  and  constable  of  Dover  Castle,  or  his 
lieutenant,  shall  license  pilots,  qualified  as  therein  men- 
tioned, for  conducting  vessels  sailing  from  or  by  Dungeness 
up  the  rivers  Thames  and  Medway  to  London  Bridge  and 
Rochester  Bridge,  and  all  the  channels  of  the  same,  and 
from  the  south  buoy  of  the  Brake  to  the  westward,  as  far 
as  the  west  end  of  the  Owers ;  and  that  all  vessels  within 
those  limits,  except  as  in  the  act  mentioned,  shall  be  con- 
ducted by  pilots  so  licensed,  and  by  no  other  persons 
whatever  (•). 

By  another  exception  from  the  general  jurisdiction,  the 
Corporation  of  the  Trinity  House  of  Hull  and  Newca  *' 
respectively,  may  also  license  qualified  pilots  to  coii- 
ships  in  and  out  of  any  ports  or  places  within  their  respec- 
tive limits  (^). 

Among  various  other  provisions,  too  minute  for  notice 
in  this  place,  the  act  requires  in  general  that  all  masters 
of  vessels  coming  from  the  westward,  and  bound  to  any 
place  in  the  Thames  or  Medway,  shall,  on  the  arrival  of 
the  vessel  off  Dungeuess,  and  continually  while  within 
certain  limits,  display  and  keep  flying  the  usual  signal  for 
a  pilot  to  come  on  board,  and  shall  facilitate  any  duly 
qualified  Cinque  Port  pilot's  getting  on  board  accordingly, 
under  penalty  of  forfeiting  double  the  amount  of  pilot- 

(/)  Sect.  8.  see  also  9  Geo.  4,  c.  86. 
ig)  Sect.  11.  (Ic)  6  Geo.  4,  c.  125,  t.6;  Dodds 

{h)  Sect.  12.  V.  Emblelon,  9  D.  &  R.  27  ;  BeiJby 

(i)  Sect  14.     As  to  the  extent  of  v.  Raper,  3  B.  6c  Ad.  284. 
the  jurisdiction  of  the  Cinque  Ports. 
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age  (I) ;  and  that,  on  the  other  hand,  no  owner  or  master 
shall  be  answerable  to  any  person  for  any  loss  which  shall 
happen  through  the  default  or  incapacity  of  the  licensed 
pilot  on  board,  or  so  long  as  no  duly  qualified  pilot  shall 
have  offered  to  take  charge  of  the  vessel  (m). 

The  authorities  appointed  by  the  act  for  granting  licences 
to  persons  to  act  as  pilots,  are  also  respectively  authorized 
to  license  vessels  of  such  size  and  description  as  they  think 
proper,  for  the  purpose  of  having  pilots  constantly  in  at- 
tendance in  such  vessels  at  sea ;  and  for  the  better  support 
of  such  pilot-vessels,  any  number  of  licensed  pilots  may, 
by  consent  of  the  authorities,  constitute  a  joint  stock 
company  for  the  providing  and  maintaining  of  such  pilot- 
vessels  (n).  By  3  &  4  Vict.  c.  68,  it  is  also  provided  that 
every  such  pilot-boat  or  vessel,  or  any  vessel  belonging 
to  a  hcensed  pilot,  shall  be  painted  or  tarred  entirely  black, 
except  the  name  or  other  description  required  by  law  to 
be  painted  on  such  boat  or  vessel. 

V.  The  laws  relating  to  Fisheries. 

We  cannot,  consistently  with  the  design  and  necessary 
limits  of  the  present  work,  attempt  to  detail  the  numerous 
provisions  which  our  statute  book  contains  in  regard  to 
fisheries.  It  will  suffice  to  point  out  some  of  the  prin- 
cipal features  of  our  policy  in  relation  to  this  subject. 

And  first  we  may  remark,  that  a  great  variety  of  acts 
of  parliament  are  in  force  for  the  protection  of  the  breed 
of  fish,  and  the  prevention  of  any  practices  tending  to 
destroy  the  spawn  or  fry(o).  These  are  as  follows:  13 
Edw.  I.  St.  1,  c.  47  ;  13  Ric.  II.  st.  1,  c.  19;  17  Ric.  II. 
c.  9;  2  Hen.  VI.  c.  15;  1  Eliz.  c.  17;  3Jac.  I.  c.  12; 
30  Car.  II.  st.  1,  c.  9;  1  Geo.  I.  st.  2,  c.  18  ;  33  Geo.  II. 


(/;  Sect  19.  7  Mee.  &  W.  93. 

(m)  Sect.  55.    Hammond  v.  Blake,  (n)  Sect.  31. 

lOB.  &  C.  424;  Chancy  v.  Poyne,  (o)    Vide   Mayor   of    Maldon    v, 

1  Ad.&EI.N.S.712;  R.d.  Chancy,  Woolvet,  12  Ad.  &  El.  13. 
6  Dowl.  P.  C.281  i   bcilby  v.  Scott, 
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c.  27,  s.  13,  &c.;  68  Geo.  III.  c.  43;  7  &  8  Geo.  IV. 
c.  29,  8.  36 ;  c.  30,  b.  15. 

Secondly,  that  the  trade  in  fish,  as  regards  the  cities  of 
London  and  Westminster,  is  regulated  by  certain  acts 
passed  for  that  special  purpose;  the  general  object  of 
which  is  to  secure  a  supply  of  fresh  6sh  to  those  cities, 
and  to  prevent  the  forestalling  of  the  mme.  The  acts  are 
22  Geo.  II.  c.  49  ;  29  Geo.  II.  c.  39 ;  33  Geo.  II.  c.  27 ; 
2  Geo.  III.  0.15;  30  Geo.  III.  c.54;  30  Geo.  III.  c.ll8; 
4  &  5  Will.  IV.  c.  20. 

Thirdly,  that  persons  employed  in  the  fiahenee  in  such 
manner  and  under  such  circumstances  as  defined  by  the 
statute  50  Geo.  III.  c.  108,  are  by  that  statute  exempted 
from  impressment. 

Fourtlily,  that  the  importation  in  fishing  vessels  of  fish 
of  foreign  taking  (witli  the  exception  of  certain  kinds  only) 
is  by  5  &  6  Vict.  c.  47  (p),  prohibited  altogether ;  and  its 
importation  in  any  other  ve&sels  is  also  prohibited,  except 
in  such  as  are  regularly  cleared  out  for  a  foreign  port;  and 
that  when  imported  in  such  vessels  as  last  mentioned,  it  is 
subject  to  duty  on  importation;  but  that  fish  of  British 
taking  (fresh  or  cured)  may  be  imported  and  exported  in 
all  cases  duty-free  (q). 

Fifthly,  that  acts  have  been  of  late  years  frequently 
passed  enabling  commissioners  appointed  for  that  pur[x>6e 
to  sanction  the  advance  of  public  monies,  on  loan,  for  the 
encouragement  of  the  fisheries,  as  well  as  of  public  works 
and  other  national  undertakings ;  the  last  of  these  acts 
was  the  5  &  6  Vict.  c.  9. 

Sixthly,  that  bounties  were  formerly  payable  by  act  of 
parliament  upon  the  taking  and  curing  of  fish  of  vanous 
descriptions,  and  on  the  vessels  employed  in  various 
branches  of  the  fisheries,  but  that  the  policy  in  this  re- 
spect having  been  lately  altered,  these  bounties  are  abo- 
lished by  1  &  2  Geo.  IV.  c.  79 ;  5  Geo.  IV.  c.  64;  7  Geo. 
IV.  c.  34  (r). 

(p)  Sects.  4,  5.  (r)  See  11  Geo.  4  it  1  Will.  4,  c 

(^)  Tables  annexed  to  same  act.  54. 
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Seventhly,  that  the  fisheries  of  Ireland  are  now  regu- 
lated by  a  recent  act,  5  &  6  Vict.  c.  106  (amended  by  7  &  8 
Vict.  c.  108,)  by  which  almost  all  the  former  statutes  on 
that  subject  are  repealed,  and  their  provisions  consohdated 
and  amended.  In  the  Irish  fisheries,  as  regulated  by  this 
act,  the  principle  of  bounty  (which  as  to  those  as  well  as 
the  British  fisheries  had  been  previously  abandoned  (s)  )  is 
not  revived. 

Lastly,  that  a  treaty  was  concluded  in  1839  between 
her  Majesty  and  the  King  of  the  French,  defining  the 
limits  of  exclusive  fishery  between  the  British  Islands  and 
France,  and  agreeing  to  appoint  commissioners,  consisting 
of  an  equal  number  of  each  nation,  to  prepare  regulations 
for  the  guidance  of  the  fishermen  of  the  two  countries  in 
the  interjacent  seas.  And  that  by  6  &  7  Vict.  c.  79  {t), 
the  said  treaty  was  carried  into  effect,  and  the  articles 
agreed  upon  by  the  said  commissioners  and  annexed  to 
the  act,  declared  to  be  binding  on  all  persons  and  to  have 
the  force  of  law,  and  various  regulations  made  for  their 
more  effectual  observance. 

(s)  I  &  2  Geo.  4,  c.  7.9  ;  5  Geo.  4,  Vict.  c.  96,  continued  by  5  &  6  Vict, 
c.  64  ,  7  Geo.  4,  c.  34  c.  63. 

(t)  See  also  the  interim  act,  2  &  3 
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CHAPTER  VIII. 

OP  THE  LAWS  RELATING  TO  PESTILENCE  AND 
CONTAGION. 

The  attention  of  the  legislature  has  from  the  reign  of 
James  I.  been  at  various  times  directed  to  the  subject  of 
pestilent  and  contagious  disease,  and  to  the  establishment 
of  such  precautions  as  human  knowledge  and  sagacity 
might  devise,  for  averting  its  course  or  mitigating  its 
effects. 

The  enactments  which  have  been  introduced  in  reference 
to  this  matter,  have  had  in  view  the  particular  maladies  of 
Plague,  Cholera,  and  Small-pox. 

1st.  With  respect  to  Plague  various  provinons  were 
made  by  1  Jac.  I.  c.  31.  By  this  statute  it  was  enacted, 
that  if  any  person  infected  with  the  plague,  or  dwelling 
in  any  infected  house,  should  be  commanded  by  the  mayor 
or  constable,  or  other  head  officer  of  his  town  or  place,  to 
keep  his  house,  and  should  wilfully  and  contemptuously 
disobey  such  direction,  he  should  be  enforced  with  violence, 
by  the  watchmen  appointed,  to  obey  such  necessary  com- 
mand ;  and  if  any  hurt  ensued  by  such  enforcement,  the 
watchmen  were  not  to  be  impeached.  And  farther,  if 
such  person  so  commanded  to  confine  himself  went 
abroad  and  conversed  in  company,  if  he  had  any  infec- 
tious sore  upon  him,  uncured,  should  suffer  death  as  a 
felon ;  but  if  no  such  sore  should  be  found  upon  him, 
should  be  punished  as  a  vagabond,  and,  moreover,  bound 
to  his  good  behaviour. 

The  necessity,  however,  of  these,  or  of  any  regulations 
adapted  to  an  actual  prevalence  of  this  disease  among  us, 
has  been  long  since  at  an  end,  no  plague  having  by  the 
blessing  of  providence  been  known  in  this  island  for  more 
than  170  years  past;  and  the  statute  of  James,  after  re- 

VOL.  III.  u. 
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maining  for  so  long  a  period  dormant,  was  at  length  in 
the  reign  of  her  present  Majesty  repealed  (a). 

But  besides  the  act  of  James  above  referred  to,  our 
statute  book  contains  several  others  on  the  subject  of  the 
plague ;  the  main  object  of  which  is  not  so  much  to  i-egu- 
late  the  conduct  of  infected  persons  during  its  prevalence, 
as  to  exclude  it  altogether  from  our  population. 

We  here  refer  to  the  laws  relating  to  quarantine  (b), 
the  term  applied  to  that  period  of  probation  during  which 
vessels  arriving  from  countries  infected  with  plague,  or 
other  contagious  disorder,  are  restrained  by  law  from 
general  intercourse. 

The  first  statute  on  the  subject  was  9  Ann.  c.  2,  which 
was  followed  by  several  others  in  the  reigns  of  George  I. 
and  George  II.  ;  but  at  length  all  former  provisions  were 
repealed  by  6  Geo.  IV.  c.  78,  which  consolidates  the  whole 
law  now  in  force  with  respect  to  quarantine. 

By  this  last  mentioned  statute  it  is  enacted,  that  all 
vessels,  as  well  of  war  as  others,  coming  from  any  place, 
from  whence  the  crown  by  the  advice  of  the  privy  council 
shall  have  adjudged  it  probable  that  the  plague  or  other 
infectious  disease  of  a  highly  dangerous  kind  may  be 
brought,  and  all  vessels  and  boats  receiving  persons  or 
goods  out  of  the  same,  and  all  persons  and  goods  on 
board  the  vessels  so  arriving,  or  so  receiving  as  aforesaid, 
shall  be  liable  to  quarantine  within  the  meaning  of  the 
act,  and  of  any  order  or  orders  in  council  concerning 
quarantine ;  and  shall  be  obliged  to  perform  quarantine 
in  such  place  or  places  for  such  time  and  in  such  manner 
as  shall  from  time  to  time  be  directed  by  any  order  in 
council,  notified  by  proclamation  or  published  in  the 
London  Gazette ;  and  until  they  shall  have  been  dis- 
charged from  such  quarantine  shall  not  come  on  shore,  or 
be  put  on  board  any  other  vessel  or  boat,  except  in  such 

(a)  7  Will.  4  &  1  Vict.  c.  91,  s.  4.  tinian,  a.  d.  542.     Id  modera  times 

(6)  Theearlieflt  known  regulations  the  example  lias   been  followed  in  all 

in  the  nature  of  quarantine  laws  aro  the  principal  countries  of  Europe. 

those  coulaincd  in   an  edict  of  Jus- 
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cases,  and  by  such  licence,  as  the  order  in  council  may 
direct  (c).  And  in  case  of  breach  of  quarantine,  either  as 
to  persons  or  goods,  the  ofiender  is  visited  with  heary 
fine,  and  any  person  escaping  from  quarantine  is  besides 
punishable  with  imprisonment  for  six  mouths  (d ).  But, 
on  the  other  hand,  the  privy  council  is  empowered,  if  it 
shall  think  fit,  to  shorten  in  any  case  the  period  of  qua- 
rantine, or  absolutely  release  therefrom,  any  particular 
vessels,  persons,  or  goods  (e). 

Every  commander  or  other  person  having  the  charge  of 
any  vessel  liable  to  the  performance  of  quarantine,  is  also 
required,  whenever  he  shall  meet  any  vessel  at  sea,  or  be 
within  two  leagues  of  the  coast  or  its  adjacent  islands,  to 
hoist,  and  keep  hoisted,  such  signal  as  required  by  the  act, 
to  denote  that  he  is  liable  to  the  perfonnance  of  quaran- 
tine,  or  (if  tlie  fact  be  so)  that  he  has  the  plague  or  other 
highly  dangerous  and  infectious  disease  on  board (y) ;  and 
every  commander,  or  other  person  having  the  charge  of 
any  vessel  coming  from  foreign  parts,  is  also  directed  to 
give,  to  the  pilot  who  shall  go  on  board,  a  written  paper 
containing  a  true  account  of  the  places  where  the  vessel 
has  traded  or  touched ;  and,  if  the  vessel  is  not  liable  to 
quarantine  in  respect  of  place,  a  written  paper  containing 
a  true  account  of  the  different  articles  composing  the 
cargo ;  and,  if,  by  any  order  in  council  made  since  his  de- 
parture, such  places  or  goods  have  been  made  liable  to 
quarantine,  the  pilot  is  forthwith  bound  to  give  him  notice 
thereof,  and  the  commander  shall  thereupon  hoist  a  signal 
according  to  the  act ;  and  the  pilot  is  prohibited  from 
taking  such  vessel  into  any  port  not  specially  appointed 
for  performing  quarantine  (^). 

Besides  many  other  regulations  too  minute  to  be  here 
set  forth,  it  is  farther  provided,  as  to  such  sorts  of  goods 
and  merchandize  as  are  more  especially  liable  to  retain 
infection,  and  which  shall  be  specified  for  that  purpose  by 

(c)  Sect.  2.  («)  Sect.  6.  (g)  Sects.  11.  12. 

id)  Sects.  17,  26.  (/)  SecU.  8,  9, 

U2 
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any  order  in  council,  that  as  well  such  goods,  if  conveyed 
into  any  port  or  place  in  the  united  kingdom  from  any 
foreign  country  or  place  in  any  vessel  whatever,  as  the 
vessel  in  which  the  same  shall  be  conveyed,  shall  be  liable 
to  such  regulations  as  the  crown  by  any  order  in  council 
shall  make  respecting  the  same  {g).  And  power  is  more- 
over given  to  the  lords  of  the  privy  council,  or  to  any  two 
of  them,  to  make  such  order  as  they  shall  see  necessary 
upon  any  unforeseen  emergency,  or  in  any  particular  case, 
with  respect  to  any  vessel  and  goods  arriving  and  having 
any  infectious  disease  on  board,  or  arriving  under  any 
suspicious  circumstances  as  to  infection ;  although  such 
vessels  shall  not  have  come  from  any  place  from  which 
the  crown  has  declared  it  probable  that  the  plague  or 
other  disease  may  be  brought  (A). 

A  similar  power  is  likewise  committed  to  them  in  the 
case  of  any  infectious  disease  or  distemper  breaking  out 
in  the  united  kingdom  ;  and  for  cutting  off  communication 
between  persons  afflicted  therewith,  and  the  rest  of  the 
subjects  of  the  realm  (?). 

This  act  also  authorizes  the  privy  council,  as  often  as 
they  see  reason  to  apprehend  that  the  yellow  fever,  or 
other  highly  infectious  disorder,  prevails  on  the  continent 
of  America  or  in  the  West  Indies,  to  require  that  every 
vessel  coming  from  or  having  touched  at  those  parts  shall 
come  to  an  anchor  at  certain  places  to  be  appointed  from 
time  to  time  by  the  commissioners  of  customs,  for  the 
purpose  of  having  the  state  of  health  of  their  crews  ex- 
amined, before  such  vessel  can  enter  any  port  of  the 
united  kingdom.  But  such  vessel  shall  not  be  liable  to 
quarantine  unless  it  be  so  specially  ordered  {k). 

The  crown  is  also  enabled,  if  it  shall  happen  that  the 
united  kingdom  or  the  adjacent  islands,  or  France,  Spain, 
Portugal,  or  the  low  countries,  shall  be  infected  with 
plague  or  such  disease  as  aforesaid,  to  issue  a  proclamation 
restraining  all  vessels  under  100  tons  from  sailing  out  of 

(jg)  Sect.  6.  (/i)  Sect.  6.  (t)  Ibid.  (k)  Sect.  3. 
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any  port  in  the  united  kingdom,  or  the  adjacent  islands, 
until  a  bond  be  given  with  sufficient  sureties  against  going 
to,  or  touching  at,  the  place  so  infected,  or  having  any 
intercourse  therewith  (/). 

2ndly.  As  to  Cholera. 

The  visitation  of  the  kingdom  by  the  spasmodic  or 
Indian  cholera,  gave  occasion  in  1832  to  the  act  2  Will.  IV. 
c.  10,  by  which  the  privy  council  were  empowered  to  issue 
orders  such  as  might  appear  expedient,  with  the  view  to 
prevent  the  spread  of  this  fearful  disease,  or  for  the  relief 
of  persons  afflicted  thereby,  or  the  interment  of  those  who 
became  its  victims.  And  by  the  3  &  4  Will.  IV.  c.  75, 
this  act  was  continued  until  tlie  end  of  the  then  next 
session  of  parliament.  But  at  the  expiration  of  that 
period  the  cholera  had  wholly  disappeared,  and  the  act 
was  not  farther  continued,  nor  ever  afterwards  revived. 

3rdly.  As  to  Small-pox. 

By  3  &  4  Vict.  c.  29,  intituled  An  Act  to  extend  the 
Practice  of  Vaccination,  (amended  by  4  &  5  Vict.  c.  32,) 
the  guardians  of  parishes  or  unions,  or  the  overseers 
of  parishes  where  there  are  no  guardians,  are  directed 
to  coutract  (subject  to  the  regulation  of  the  poor  law 
commissioners)  with  the  medical  officers  of  the  parish,  or 
other  persons,  for  the  vaccination  of  all  persons  there 
resident ;  and  such  medical  officers,  or  other  practitioners, 
shall  report  to  the  overseers  or  guardians,  from  time  to 
time,  the  number  of  persons  successfully  vaccinated,  with 
such  farther  particulars  as  the  guardians  and  overseers, 
under  direction  of  the  poor  law  commissioners,  may 
require ;  and  any  person  who  may  produce,  or  attempt  to 
produce,  by  inoculation  or  otherwise,  the  disease  of  small- 
pox in  any  person  in  England,  Wales,  or  Ireland,  shall  be 
liable  to  be  proceeded  against,  and  convicted  summarily 
before  two  or  more  justices  of  the  peace  in  petty  sessions, 
and  for  every  such  ofl'ence  be  imprisoned  for  a  term  not 
exceeding  one  month. 

(0  Sect  27. 
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CHAPTER  IX. 

* 

OF  THE  LAWS  RELATING  TO  PUBLIC  CARRIAGES  AND 
CONVEYANCES. 


It  has  been  the  policy  of  the  legislature  of  this  country 
to  exercise,  over  this  department  of  social  economy,  merely 
a  general  supervision,  and  to  trust  to  the  enterprize  of 
individuals  or  societies  for  providing  for  the  welfare  and 
convenience  of  the  public  in  this  important  particular. 

At  an  early  period  however  it  was  found  expedient  to 
place  the  hackney  coaches  and  chairs  in  and  about  the 
metropolis  under  strict  control,  both  for  the  purpose  of 
keeping  in  some  tolerable  order  a  very  refractory  race  of 
men,  and  also  of  procuring  an  acceptable  addition  to  the 
revenue,  by  compelling  them  to  take  out  licences  and  to 
pay  duties  (a). 

Other  modes  of  locomotion  have  in  later  times  been  in- 
vented, the  laws  relating  to  which  will  also  form  a  part  of 
the  subject  of  the  present  chapter,  which  may  be  conve- 
niently divided  into  the  following  heads — I.  The  provi- 
sions relating  to  hackney  carriages  ;  II.  To  stage  coaches ; 
III.  To  railways;  and  IV.  To  conveyances  by  water. 

I.  The  provisions  relating  to  hackney  coaches  are  to  be 
found  in  the  1  &  2  Will.  IV.  c.  22,  (amended  by  6  &  7 
Vict.  c.  86,)  which  repealed  all  previous  acts  on  this  sub- 
ject, and  provided  new  enactments. 

According  to  these  acts  (ft)  a  hackney  carriage  is  deter- 
mined to  be  every  carriage  (except  a  stage  carriage)  which 

(o)  13  &  14  Car.  2,  c.  2  ;  5  W.  &      Ann.  c.  23,  ice.  &c. 
M.,  c.  22 ;  6  &  7  Will.  3,  c.  18 ;  9  (6)  6  &  7  Vict.  c.  86,  ss.  2,  3. 
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shall  stand  on  hire  or  ply  for  a  pusenger  ibr  hir«  at  any 
place  within  the  limits  of  the  city  of  London  and  the 
liberties  thereof,  and  metropolitan  police  district. 

These  acts  require  in  the  first  place  that  both  the  hackney 
carriages  themselves,  and  their  drivers,  abottld  be  respec- 
tively Ucermed. 

For  by  the  first  act  no  person  may  let  to  hire  any 
hackney  carriage  (if  used  for  the  purpose  of  Ttinding  or 
plying  within  five  miles  from  the  General  Post  Office) 
without  having  a  licence  so  to  do  from  two  of  the  Com- 
missioners of  Stamps  (c) — in  respect  of  which  certain  duties 
are  payable — or  without  having  such  proper  numbered 
plates  as  therein  described,  placed  and  fixed  upon  the  car- 
riage in  manner  therein  directed  (</). 

And  by  the  second  of  the  acts  above-mentioned  no 
person  shall  act  as  driver  of  a  hackney  carriage,  or  as 
**  waterman  "(e)  within  the  limits  of  the  act,  without  a 
licence  and  a  numbered  metal  ticket,  to  be  granted  by  an 
officer  appointed  by  one  of  her  Majesty's  principal  secre- 
taries of  state,  called  the  "  Registrar  of  Metropohtan 
Public  Carriages"  (/). 

This  licence  (on  which  a  certain  stamp  duty  is  imposed) 
can  be  granted  only  on  a  satisfactory  certificate  of  good 
behaviour  and  fitness  for  the  situation,  and  cannot  be 
granted  to  any  driver  who  is  under  sixteen  years  of  age  (g) ; 
and  may  be  revoked  or  suspended  by  a  justice  of  the  peace 
on  the  conviction  of  the  driver  or  waterman  for  any  of- 
fence (A);  and  with  respect  to  the  numbered  ticket  it  is 
provided,  that  the  driver  or  waterman  shall  carry  it,  while 

(r)  1  &  2  Will.  4,  c.  22,  s.  6;  6  &  standing  in  managing  or  taking  cut 
7  Vict.  c.  86,  s.  3.  of  tLe  horses  or  carriages,  and  every 

(d)  1  &  2  Will.  4.  c.  22,  s.  22.  atteodaat  upon  any  oietropolitaa  stage 

(e)  Defined  to  include  every  per-  carriage  at  places  where  aaek  CMIUfM 
son  supplying  water  to  the  drivers  of  usually  stop  or  ply  for  puMogw*;  6 
hackney  carriages  at  the  standings  or       &  7  Vict,  c  86,  •.  %, 

places  where  hackney  carriages  usu-  (/)  6  dc  7  Viet.e.  S6,  sa.  5, 8, 10. 

ally  stand  or  ply  for  hire,  and  every  (g)  Ibid.  ss.  8,  14. 

person  assisting   the  drivers  at  such  {h)  Ibid.  s.  25. 
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engaged  in  his  employment,  conspicuously  upon  his  breast, 
and  permit  it  to  be  freely  inspected,  at  the  request  of  any 
person  whatever  (i). 

Very  minute  and  careful  regulations  are  also  provided 
by  the  legislature  for  the  protection  of  the  public  against 
the  incivility,  extortion,  or  other  misconduct  of  hackney 
coach  drivers. 

It  would  be  improper  in  a  work  like  the  present  to 
enumerate  the  whole  of  these ;  but  among  the  principal 
provisions  we  may  notice  that  penalties  are  imposed  upon 
any  driver  who  refuses  to  drive  to  any  place  to  which  he  is 
ordered  to  go,  within  the  distance  of  five  miles  from  the 
Post  Office  (A),  or  refuses  to  wait  as  long  and  where  he  is 
ordered  (Z),  or  neglects  to  hold  in  his  hand  the  check- 
string  belonging  to  such  carriage  while  he  is  driving  the 
same  (m),  or  omits  to  carry  to  the  Stamp  Office  any  pro- 
perty which  may  be  inadvertently  left  behind  in  his  car- 
riage (w),  or  authorizes  any  other  person  than  himself  to 
drive,  without  the  consent  of  the  proprietor  (o),  or  is  guilty 
of  wanton  or  furious  driving,  or  by  carelessness  or  wilful 
misbehaviour  causes  any  hurt  or  damage  to  any  person  or 
property  in  any  street  or  highway  (p),  or  plies  for  hire 
elsewhere  than  at  an  appointed  stand,  or  by  loitering  or 
wilful  misbehaviour  causes  any  obstruction,  or  improperly 
.delays  the  carriage,  or  wilfully  deceives  any  person  as  to 
its  route  or  destination,  or  refuses  to  admit  and  carry  at 
the  lawful  fare  any  passenger  for  whom  there  is  room,  and 
to  whom  there  is  no  visible  objection,  or  demands  more 
than  the  legal  fare,  or,  except  in  case  of  accident  or  un- 
avoidable necessity,  stops  his  carriage  upon  any  place 
where  foot  passengers  usually  cross,  or  plies  by  blowing 
a  horn  or  using  a  noisy  instrument  within  the  liberty  of 
the  metropolis  (q).     And  heavy  penalties  are  also  imposed 

(i)  6  &  7  Vict.  c.  86,  8.  17.  (n)  Sect.  49. 

(fc)  I  &  2  Will.  4,  c.  22,  8.  34.  (o)  6  &  7  Vict.  c.  86,  s.  27. 

(/)  Ibid.  8.  47.  (;>)  Ibid.  s.  28. 

(m)  Ibid.  8. 48.  (9)  Ibid.  s.  33. 
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on  every  person,  whether  driver  or  waterman,  who  during 
his  employment  shall  be  drunk  or  make  use  of  any  abusive 
or  insulting  language,  or  be  guilty  of  any  insulting  gesture 
or  misbehaviour  (r). 

On  the  other  hand  any  one  refusing  to  pay  his  legal 
fare,  or  who  injures  the  carriage,  must  make  such  satisfac- 
tion to  the  driver  as  a  justice  of  the  peace  shall  direct,  or 
be  committed  to  prison  («).  And  if  the  driver  be  ordered  to 
wait  at  any  place  he  may  require  a  reasonable  deposit  (/)• 

It  is  also  to  be  noticed  that  when  any  complaint  is  made 
before  any  justice  of  the  peace  against  the  driver,  the  /wo- 
priefor  may  (if  the  justice  shall  think  fit)  be  summoned 
to  produce  the  driver,  and  that  on  the  failure  of  the  pro- 
prietor to  do  so,  the  justice  may  proceed  to  determine  the 
case  in  the  absence  of  the  driver,  and  order  the  penalty 
to  be  paid  by  the  proprietor  («). 

II.  The  provisions  relative  to  stage  coaches  will  be 
found  embodied  in  2  &  3  Will.  IV.  c.  120,  amended  by 
3  &  4  Will.  IV.  c.  48 ;  2  &  3  Vict  c.  66 ;  and  5  &  6  Vict, 
c.  79. 

By  the  first  of  these  acts  a  "  stage  carriage"  is  deter- 
mined to  be  every  carriage  (whatever  be  its  form  or  con- 
struction) which  is  drawn  by  animal  power,  and  used  for 
the  purpose  of  conveying  passengers  for  hire  to  and  from 
any  place  in  Great  Britain,  and  travelling  at  the  rate  of 
three  miles  or  more  in  the  hour,  and  for  which  separate 
fares  shall  be  charged  to  separate  passengers  (x). 

No  carriage  is  to  be  kept  for  this  purpose  unless  the 
person  who  keeps  it  has  a  licence  so  to  do  from  two  or 
more  of  the  Commissioners  of  Stamps,  which  must  be 
yearly  renewed,  and  in  respect  of  which  certain  duties  are 
made  payable  (y) ;  nor  unless  there  be  fixed  on  such  car- 
riage, in  manner  as  by  the  several  acts  provided,  such 

(r)  Ibid.  s.  28.  (u)  6  &  7  Vict.  c.  86.  s.  35. 

(»)  1  &  2  Will.  4,  c.  22,  s.  41.  (i)  2  &  3  Will.  4,  c.  120,  s.  5. 

(0  Ibid.  s.  47.  (j)  S«ct.  6. 
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numbered  plates  and  particulars  as  are  thereby  directed 
to  be  fixed  and  painted  on  the  carriage ;  and  such  painted 
particulars  are  to  specify  the  christian  and  surname  of  the 
proprietor,  or  one  of  the  proprietors,  the  extreme  places  to 
which  the  licence  extends,  and  the  greatest  number  of 
inside  and  outside  passengers  which  the  carriage  may  law- 
fully convey  (z). 

The  drivers  and  conductors  of  these  carriages  however 
(with  the  exception  of  that  description  of  them  called  "  Me- 
tropolitan Stage  Carriages")  are  not  obliged  to  be  licensed, 
nor  to  carry  on  their  person  any  distinctive  badge — but 
numerous  penalties  are  imposed  for  offences  or  neglects 
which  would  seem  to  militate  against  the  safety  or  conve- 
nience of  the  public.  Among  these  may  be  mentioned  — 
driving  a  stage  coach  without  or  with  a  defective  licence, 
or  without  having  such  plates  and  painted  particulars  as 
above  referred  to  (a)— carrying  too  many  passengers  or 
too  much  luggage  (b) ;  and  in  short  any  intoxication,  neg- 
ligence, furious  driving,  or  other  misconduct,  in  the  driver 
or  conductor,  which  shall  endanger  the  safety  of  any  pas- 
senger or  other  person,  or  the  property  of  any  person,  in- 
cluding the  proprietor  of  the  coach  (c). 

Besides  all  which,  by  2  &  3  Will.  IV.  c.  120,  it  is  pro- 
vided, that  if  it  shall  happen  that  the  driver,  conductor, 
or  guard  of  any  stage  carriage,  shall  have  committed  any 
offence  against  that  act,  but  is  not  known,  or,  being  known, 
cannot  be  found,  the  proprietor  shall  be  liable  to  the  same 
penalty  as  if  he  had  been  driver  when  the  offence  was 
committed,  unless  he  can  prove  by  any  other  evidence 
besides  his  own  testimony,  and  to  the  satisfaction  of  the 
justice  of  the  peace  before  whom  the  complaint  was  heard, 

(t)  2  &  3  Will.  4,  c.  120,  8.  36 ;  (6)  3  &  4  Will.  4,  c.  48,  ss.  2,  3, 

6&  6  Vict.  c.  79,  88,  11,13,14.    As  4 ;  5  &  6  Vict.  c.  79,  s.  15. 

to  mail  coache8  and  how  far  they  are  (c)  2  &  3  Will.  4,  c.  120,  s.  48. 

excepted,  tee  2  &  3  Will.  4,  c.  120,  As  to  the  right  of  action  of  passengers 

s.  46  ;  6  &  6  Vict.  c.  79,  s.  12.  for  negligence,  &c.  of  the  driver,  vide 

(a)  2  &  3  Will.  4,0.  120,  88.30—  post.  p.  471. 
36;  6  &  6  Vict.  c.  79,  8.  14. 
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that  the  offence  was  committed  without  his  privity  or 
knowledge,  and  that  he  has  derived  no  benefit  therefrom, 
and  that  he  has  used  his  endeavours  to  find  out  such 
driver,  conductor,  or  guard,  and  given  all  reasonable  in- 
formation in  answer  to  inquiries  respecting  him. 

Stage  carriages,  it  is  to  be  observed,  are  exprenly  ex- 
empted (d)  from  the  provisions  with  respect  to  hackney 
coaches  before  discussed  ;  but  the  branch  of  them  already 
referred  to  under  the  name  of  **  metropolitan  ftagtt  car- 
riages" is  comprised  (in  common  with  hackn«y  coachas) 
under  the  provisions  of  the  befora  mendooed  statiite  of 
6  &  7  Vict.  c.  86. 

By  this  act,  a  "  metropolitan  stage  carriage"  is  deter> 
mined  to  be  any  stage  carriage  except  such  a«  shall  on 
every  journey  go  to  or  come  from  some  town  or  place 
beyond  the  limits  of  the  city  of  London  and  the  libertiea 
thereof,  and  metropolitan  |)olice  district  (e) ;  and  it  is  pro- 
vided that  the  proprietor  of  every  metropolitan  atage  car^ 
riage  shall  keep  distinctly  painted,  both  on  the  outside 
and  inside,  in  such  manner  as  shall  from  time  to  time  be 
directed  by  the  registrar,  the  words  wtetropolitoM  $iag9 
carriage,  or  such  other  words  as  the  registrar  shall  direct, 
together  with  the  number  of  the  stamp  office  plate  relating 
to  it ;  and  shall  also  on  the  inside  keep  distinctly  painted 
in  a  conspicuous  manner  a  table  of  fares  (f).  In  addition 
to  which  Nve  shall  only  remark,  that  the  provisions  made 
by  this  act  with  resf)ect  to  the  drivers  of  hackney  coaches, 
comprise  also  in  general  the  drivers  and  conductors  (g)  of 
metropolitan  stage  carriages,  who  are  required  to  have  the 
same  description  of  licences  and  numbered  tickets,  and 
are  subject  to  the  same  penalties  for  the  same  species  of 
misbehaviour  as  the  drivers  of  hackney  coaches  (k). 

(d)  2  &  3  Will.  4.  c.  120,  s.  31.  the  driver  who  attends  od  the   pat- 

(e)  6  &  7  Vict.  c.  86,  s.  2.  seogeis.    6  &  7  VicU  c.  86.  t.  2. 
(/)  Ibid.  s.  3.  (/■)  Ibid.  s.  33.     See  iIm  u  to 
{g)  The  word  conductor  includes  dutiet,  5  &  6  Vict  c  79, 

every  director  or  other  person  except 
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III.  Railways. 

Besides  the  several  acts  from  time  to  time  passed  which 
authorize  the  construction  of  particular  railways,  there 
exist  acts  of  general  regulation. 

By  3  &  4  Vict.  c.  97,  the  preamble  of  which  recites  that 
"it  is  expedient  for  the  safety  of  the  public  to  provide  for 
the  due  supervision  of  railways,"  and  by  5  &  6  Vict.  c. 
55  (i),  it  is  enacted,  that  it  shall  be  penal  to  open  any  rail- 
way, or  portion  of  railway,  for  the  public  conveyance  of 
passengers,  until  a  month's  notice  in  writing  shall  have 
been  given  by  the  company  to  whom  it  may  belong  to  the 
Board  of  Trade,  of  their  intention  of  opening  the  same, 
and  ten  days'  notice  of  the  time  when  the  railway  would 
be  open  for  inspection  (/t). 

It  is  also  enacted  that  the  Board  of  Trade  may  order 
every  railway  to  make  returns  of  the  aggregate  traffic  in 
passengers,  cattle,  and  goods ;  of  the  occurrence  of  any 
serious  accident,  and  a  table  of  all  tolls  and  rates  from 
time  to  time  levied  (l) ;  and  may  also  appoint  proper  per- 
sons as  inspectors  of  railways  (m). 

Every  railway  company  is  also  required  (whether  so 
called  upon  or  not)  to  report  to  the  Board  of  Trade  every 
accident  attended  with  serious  personal  injury  within  forty- 
eight  hours  of  its  occurrence  (n),  and  to  lay  before  the 
Board  of  Trade  for  its  approbation  certified  copies  of  the 
bye  laws  and  regulations  by  which  the  railway  is  go- 
verned (o),  which  bye  laws  may  be  disallowed  by  the  board 
at  its  pleasure ;  and  the  board  is  moreover  empowered  to 
direct  the  attorney-general  to  proceed  against  any  railway 
company  for  their  non-compliance  with  the  provisions 
either  of  particular  acts  or  the  acts  of  general  regulation, 
or  their  commission  of  any  act  unauthorized  by  law  (p). 

(i)  Sect.  2.  8  Vict,  c,  85,  s.  15. 

(A)  5  &  6  Vict.  c.  55,  ss.  4,  5.  (»»)  5  &  6  Vicl.  c.  65,  s.  7. 

(/ )  3  &  4  Vict.  c.  97,  8.  3  ;  5  &  6  («)  3  &  4  Vict.  c.  97,  ss.  7,  8. 

Vicl.  c.  55,  t.  8.  (p)  7  &  8  Vict,  c.85,  ss.  16—18. 
(m)  3  &  4  Vict.  c.  97,  s.  5 ;  7  & 


CH.  IX. — OP  LAWB  RELATING  TO  PUBLIC  CARRIAGB8,  kc.   301 

Provision  is  also  made  for  the  summary  apprehension 
and  punishment  of  any  engine-driver  or  other  servant  of 
the  company  guilty  of  any  misconduct,  and  for  the  punish- 
ment of  ill-disposed  persons  who  shall  obstruct  any  en- 
gine or  carriage,  or  endanger  the  safety  of  the  pas- 
sengers (fj). 

Railway  companies  are  obliged  to  maintain  and  repair 
good  and  sufficient  fences  along  their  Udm  (r) ;  to  trmns- 
port,  at  a  settled  rate,  military  and  i  '  *'  ^  («),  and 
mails  (<);  to  permit  and  facilitate  tht  a  of  elec- 

trical telegraphs  upon  their  lines  (ai) ;  to  keep  a  strict  ac- 
count of  money  received  for  the  conveyance  of  pastengerSy 
or  from  other  sources  upon  their  respective  Itneft;  to 
deliver  the  same  to  the  commissioners  of  the  stamps  and 
taxes ;  and  to  pay  a  monthly  duty  thereupon  (»). 

By  the  latest  act  of  general  regulation  on  this  subject, 
7  &  8  Vict.  c.  85,  it  is  provided,  that  if  twenty-one  years 
after  the  establishment  of  any  passenger  railway  by  act 
of  that  or  any  future  session,  the  average  proht  for  the 
three  last  years  upon  the  paid  up  capital  stock  shall  be 
found  to  have  amounted  to  £10  percent.,  her  Majesty's 
government  shall  be  at  liberty  (an  act  of  parliament  being 
first  obtained  for  that  purpose)  to  revise  and  reduce  the 
fares,  upon  condition  of  giving  the  company  a  guarantee 
to  make  good  their  profits  to  the  amount  of  £10  per  cent. 
during  the  existence  of  such  reduced  scale;  or  may,  by 
the  like  sanction,  (whether  the  average  profits  have  been 
of  that  amount  or  not,)  purchase  the  milway  on  behalf  of 
her  Majesty,  at  a  rate  to  be  fixed,  in  case  of  disagreement, 
by  arbitration.  The  same  act  also  directs  the  appoint- 
ment on  all  passenger  railways,  established  in  that  or 
any  succeeding  session,  of  cheap  trains  for  the  benefit  of 
third-class  passengers,  with  such  accommodation  as  shall 

(q)  Sect.  15  ;   6  &  6  Vict.  c.  55,  (t)  1  &  2  VicL  c.  98  ;   7  Sc  8  VicU 

s.  17.  C.85,  «.  11. 

(,r)  Ibid.  s.  10.  (u)  7  &  8  Vict.  c.  85,  ts.  U,  15. 

(0  Sect.  20 ;    7   &  8  Vict.  c.  85,  (i)  5  &  6  Vict.  c.  79,  s.  4. 
s.  12. 
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be  approved  by  the  Board  of  Trade — and  prohibits  all 
railway  companies  whatever  from  raising  loans  for  the 
future  on  negotiable  securities,  except  as  authorized  by 
parliamentary  enactment. 

IV.  Conveyances  by  water. 

Of  these  the  most  antient  kind  that  have  been  subject 
to  regulation  by  law,  are  boats  and  barges  on  the  river 
Thames. 

By  2  &  3  P.  &  M.  c.  16,  the  watermen  and  bargemen 
of  the  Thames  were  formed  into  a  company,  and  many 
regulations  were  framed  for  their  well  ordering,  for  the 
safety  and  convenience  of  their  boats,  and  for  the  assess- 
ment and  moderation  of  their  fares. 

By  10  Geo.  II.  c.  31,  and  some  intermediate  statutes, 
these  regulations  were  modified  or  extended  (w),  but  by 
7  &  8  Geo.  IV.  c.  Ixxv.  they  were  all  repealed  and  new 
provisions  enacted. 

By  this  act  the  "  watermen,  wherrymen,  and  lighter- 
men of  the  Thames"  were  consolidated  into  one  body 
corporate,  in  the  freemen  and  apprentices  whereof  is 
vested,  subject  to  certain  exceptions,  the  exclusive  right  of 
navigating  that  river  for  hire  (x). 

The  affairs  of  this  company  are  governed  by  a  court, 
consisting  of  twenty-six  members  (y),  whose  bye  laws  are 
subject  to  alteration  and  amendment  by  the  court  of 
mayor  and  aldermen  of  the  city  of  London,  and  are  to  be 
ultimately  approved  by  the  courts  at  Westminster,  or 
a  judge  thereof  (z);  among  whose  duties  are  comprised 
the  appointing  of  plying  places,  and  inspectors  of  ply- 
ing places  (a),  the  admission  of  freemen  and  the  bind- 
ing of  apprentices  (b),   the  granting   licences  to  freemen 

(w)  1   Jac.    I.e.  16;    11   &   12  (j/)  7  &  8  Geo.  4,  c.  Ixxv.  s.  7. 

Will.  3.  c.  21 ;  4  Anne,  c.  13;   and  (»)  Sects.  57,  58. 

•ee  Jacob's  Law  Diet,  in  tit.  Water-  (a)  Sect.  25. 

men.  {b)  Sect.  26. 

(i)  7  &  8  Geo.  4,  c.  Ixxv.  m.  4, 37. 
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to  use  boats  for  hire  (c),  and  the  regiBtraiion  of  such 
boats  (d). 

The  fares  to  be  taken  by  the  boatmen  are  to  be  fixed 
(subject  to  the  approval  of  the  privy  council)  by  the  court 
of  mayor  and  aldermen  (e);  and  lists  thereof  are  to  be  pub- 
licly advertised,  and  fixed  up  at  certa'       '   H'jj  places  (/). 

The  act  also  contains  various  pro\i  \  which  boat- 

men are  subject  to  penalties  for  misbehaviour,  particuhirly 
for  demanding  more  than  their  legal  fare,  refusing  to  take 
a  passenger,  or  to  do  what  such  passenger  directs,  pre- 
venting any  person  from  reading  the  name  or  number  of 
their  boats,  or  making  use  of  scurrilous  or  abusive  lan- 
guage (^). 

Similar  remedies  are  also  provided  in  favour  of  the  boat- 
men, against  persons  who  refuse  to  pay  their  fares,  or  do 
damage  to  the  boats. 

This  act,  it  is  to  be  observed,  contains  clausal  reserving 
the  rights  of  the  Trinity  House,  particularly  as  to  licensing 
mariners ;  and  such  mariners  are  to  be  subject,  not  to  the 
bye-laws  of  the  court  of  mayor  and  alderman,  but  to 
those  of  the  corporation  of  the  Trinity  House.  The  fiires, 
however,  which  shall  be  fixed  by  the  former  authority, 
shall  be  equally  binding  on  the  mariners  of  the  Trinity 
House,  as  on  the  freemen  of  the  Company  of  Watermen  (h). 

Another  class  of  legislative  provisions  that  require  to  be 
noticed  under  the  head  of  conveyances  by  water  are  those 
which  relate  to  the  carriage  of  passengers  in  merchant 
vessels. 

The  statutes  on  this  subject  are  two  :  first,  the  4  Geo.  IV. 
c.  88,  by  which  provision  is  made  as  to  vessels  carrying 
passengers  between  Great  Britain  and  Ireland ;  and,  se- 
condly, the  6  &  6  Vict.  c.  107,  called  "  The  Passengers' 
Act"  (t),  which  contains  regulations  as  to  passengers  from 

(c)  Sect.  38.  (g)  Sects.  67,  69.  74,  78. 

(</)Sect.  41.  (A)  Sects- 71,  73. 

(«)Sect.  61.  (i)SecC63. 
(/)  Sect.  64. 
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any  place  in  the  United  Kingdom  to  any  place  out  of 
Europe,  and  not  being  within  the  Mediterranean  Sea. 

By  4  Geo.  IV.  c.  88,  it  is  provided  that  no  master  of 
any  vessel  employed  in  the  conveyance  of  passengers 
between  Great  Britain  and  Ireland,  under  two  hundred 
tons,  may  take  more  than  twenty  passengers,  unless  a 
licence  for  the  conveyance  of  passengers  shall  have  been 
previously  granted  to  him,  or  his  owner,  by  the  collector 
or  chief  officer  of  the  customs  at  the  port  from  whence 
such  vessel  shall  sail;  which  licence  must  be  annually 
renewed,  and  can  be  obtained  only  on  certificate  that 
such  vessel  is  seaworthy,  and  properly  found  in  every 
respect  (j).  And  the  number  of  passengers  which  may 
be  lawfully  conveyed  in  a  ship  so  licensed,  is  to  be  in  such 
proportion  to  the  tonnage  as  in  the  said  act  is  particularly 
specified. 

The  same  statute  also  provides,  with  respect  to  trading 
or  coasting  vessels  not  wholly  employed  in  the  conveyance 
of  passengers,  and  not  licensed,  which  shall  sail  between 
Great  Britain  and  Ireland,  that  no  greater  number  of 
passengers  than  ten  shall  be  taken  if  the  burthen  of  the 
vessel  be  not  above  one  hundred  tons,  nor  more  than 
twenty  if  it  do  not  exceed  two  hundred  (k). 

By  5  &  6  Vict.  c.  107,  which  repeals  all  previous  sta- 
tutes on  the  subject,  the  number  of  passengers  (that  is, 
exclusive  of  cabin  passengers,  whom  it  does  not  purport 
to  include  (l)  ),  to  be  conveyed  by  any  vessel  from  the 
United  Kingdom,  Guernsey,  Jersey,  Alderney,  Sark,  or 
Man,  to  any  port  out  of  Europe,  and  not  within  the  Medi- 
terranean Sea,  is  fixed  in  a  certain  proportion  to  her  re- 
gistered burthen,  and  also  to  the  number  of  superficial 
feet  appropriated  to  the  use  of  each  passenger  (m).  Vessels 
proceeding  on  such  voyages  must  also  be  constructed  in 
their  lower  decks,  have  such  height  between  decks,  such 

(j)  4  Geo.  4,  c.  88,  8.  1.  (0  5  &  6  Vict.  c.  107,  s.  51. 

(fc)  Sect.  4.  (m)  Sect.  2. 
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sleeping  berths,  such  supphes  of  provisions  and  water,  and 
such  boats,  as  in  the  act  are  particularly  specified  (»). 

Before  proceeding  on  the  voyage,  if  doubts  shall  ariM 
as  to  the  sea-worthiness  of  the  ship,  and  such  doubts  are 
not  removed  to  the  satisfaction  of  the  collector  or  comp- 
troller of  the  customs  at  the  port  where  she  may  be  lying; 
or  in  case  there  shall  be  a  government  emigration  agent 
at  such  port,  then  to  the  satisfaction  of  such  emigration 
agent;  it  shall  be  lawful  for  either  of  the  said  oflBccm  (at 
the  case  may  be)  to  cause  the  ship  to  be  surveyed  by  two 
competent  persons  ;  and  if  she  shall  be  reported  not  SM- 
worthy,  she  cannot  be  cleared  out,  unless  the  falsity  of 
such  report  be  proved  to  the  satisfaction  of  tlie  commis- 
sioner of  the  customs,  or  the  colonial  land  and  emigratioa 
commissioner,  as  the  case  may  be  (o). 

It  is,  moreover,  incumbent  upon  the  master  of  every 
ship  carrying  passengers  on  every  such  voyage,  to  aigii 
and  deliver  (before  he  clears  out  his  ship)  to  the  >  "  i 
or  clearing  officer  a  list  of  all  his  passengers,  in  i  i 

of  the  schedule  to  the  act  annexed,  and  to  deposit  such 
list,  countersigned  by  the  clearing  officer,  with  the  col- 
lector of  customs  or  consul  at  tlu-  finul  port  of  dis- 
charge (/>). 

In  some  cases  a  medical  practitioner,  duly  authorized 
by  law,  is  to  form  part  of  the  ship's  complement  (9) ;  and 
in  all  cases  there  shall  be  on  board  proper  ship  medicines, 
with  directions  for  their  use,  with  a  medical  certificate 
that  they  are  adequate  to  the  probable  exigencies  of  the 
voyage.  A  prohibition  is  also  contained  against  the  sale 
of  spirits  to  any  passenger  during  the  voyage,  and  a  heavy 
penalty  imposed  in  case  of  its  violation  (r). 

Various  other  regulations  are  made  for  the  protection 
of  passengers,  particularly  that  they  shall  not  be  landed  at 
any  place  without  their  own  consent,  other  than  the  place 

(«)  Sects.  3,  4,  5.  6,  13.  (9)  Sect.  15. 

(0)  Sect.  12.  (r)  Sett.  It), 

(p)  Sect.  17. 

VOL.  111.  X. 
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at  which  they  may  have  contracted  to  be  landed;  and 
that  after  their  arrival  at  such  place,  they  shall  be  entitled 
to  remain  on  board,  and  to  be  maintained,  for  forty-eight 
hours  (s). 

Some  peculiar  provisions  are  also  made  with  respect  to 
voyages  to  North  America  ;  and  as  to  passengers  to  those 
parts  it  is  enacted,  that  it  shall  be  penal  for  any  person, 
except  the  owner  or  master  of  the  ship  in  which  the  pas- 
sengers are  taken,  to  act  as  a  broker  or  passage  dealer, 
unless  he  have  a  licence  so  to  do  from  the  justices  of  the 
peace,  in  petty  or  quarter  sessions,  for  the  district  where 
he  resides  ;  which  licence  can  only  be  obtained  after  no- 
tice given  to  the  colonial  land  and  emigration  commis- 
sioners {t). 

This  act,  however,  has  no  application  to  ships  carrying 
passengers  not  exceeding  thirty  in  number,  nor  to  any 
ship  of  war  or  vessel  in  the  service  of  the  Admiralty,  or 
ship  of  war  or  transport  belonging  to  the  East  India  Com- 
pany (u) ;  but,  subject  to  these  exceptions,  its  provisions 
extend  not  only  to  British  but  to  foreign  vessels  {x),  and 
extend  in  part  also  not  only  to  voyages  from  the  mother 
country,  but  from  the  British  West  Indies,  Malta  and  the 
Mauritius,  and  from  all  other  colonies  (including  the  East 
India  possessions),  where  the  local  government  shall  think 
fit  to  adopt  the  act  (y),  to  any  other  place  whatsoever. 

(  »)  Sects.  24,  25.  (x)  Sect.  50. 

(t)  Sect.  20.  ^  (y)  Sect.  37,  &c. 

(u)  Sect.  36. 
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CHAPTER  X. 

OF  THE  LAWS  RELATING  TO  THE  PRESS. 


The  \aw  of  property  in  books  and  other  publications  has 
been  already  discussed  under  the  head  of  copyright,  in 
that  part  of  the  present  work  in  which  the  right  of  pro- 
perty fell  under  consideration.  Our  attention  will  now  be 
directed  to  the  law  which  relates  to  the  meant  of  publica- 
tion— in  other  words,  to  the  press. 

This  mighty  engine  for  good  or  evil  is  one  that  in  its 
nature  requires  to  be  kept  under  some  restraint,  while  it  is 
perhaps  even  yet  more  essential  that  the  restraint  should 
not  be  carried  so  far  as  to  preclude  a  reasonable  liberty  of 
discussion.  In  this  country  no  censorship  is  exercised 
over  the  press;  yet  ils  excesses  are  held  in  check  by 
restrictive  provisions,  the  general  object  of  which  is  to 
ascertain  in  every  instance  the  persons  by  whom  publica- 
tions are  printed,  so  as  to  make  them  amenable,  whenever 
the  case  so  requires,  to  the  civil  remedy  of  injured  parties, 
or  to  the  correction  of  criminal  justice. 

The  nature  of  these  provisions  will  appear  on  an  exami- 
nation,— first,  of  those  statutes  which  bear  upon  printing 
in  general, — secondly,  of  those  which  relate  to  particular 
species  of  publication. 

I.  As  to  printing  in  general. 

The  regulations  which  concern  this  subject  are  to  be 
found  in  the  statute  39  Geo.  III.  c.  79,  amended  by  51 
Geo.  III.  c.  65,  and  by  2  &  3  Vict.  c.  12  (a).    The  neces- 

(u)  See  also  the  acts  39  &  40  papers  by  order  of  public  authorities, 
Geo.  3,  c.  95,  and  41  Geo.  3,  c.  80,  without  complying  with  the  regula- 
to  iodemnify  persons  who  had  printed       tioos  of  39  Geo.  3,c.  79. 

x2 


308     BK.  IV.    OF  PUBLIC  RIGHTS. PT.  III.    SOCIAL  ECONOMY. 

slty  for  them  was  originally  suggested  (as  the  act  first 
mentioned  sets  forth)  by  the  multitude  of  writings  of  an 
irreligious,  treasonable  and  seditious  nature,  which  had 
latterly  been  published  by  certain  societies ; — their  sub- 
stance is  as  follows. — 

Every  person,  who  possesses  any  printing  press  or  types 
for  printing,  must,  by  the  39  Geo.  III.  c.  79,  deliver  notice 
thereof  (attested  by  one  witness)  to  the  clerk  of  the 
peace  of  the  county  or  other  division  where  the  same  is 
intended  to  be  used,  according  to  the  form  in  the  schedule 
to  the  act  annexed ;  and  that  officer  is  required  to  file  such 
notice,  and  transmit  an  attested  copy  thereof  to  one  of  the 
principal  secretaries  of  state,  and  must  also  give  to  the 
possessor  of  the  printing  press  a  certificate  in  such  form  as 
the  act  specifies  (b),  expressing  that  such  notice  has  been 
delivered.  A  similar  notice  is  to  be  delivered  to  the  clerk 
of  the  peace  by  any  person  who  intends  to  carry  on  the 
business  of  a  letter-founder  or  printing-press  maker  ;  and  a 
similar  certificate  must  be  obtained  (c).  And  every  per- 
son who  shall  keep  or  use  any  printing-press  or  types,  or 
make  or  sell  any  type  for  printing  or  printing-press,  with- 
out having  given  such  notice  and  obtained  such  certificate, 
shall  forfeit  201.  But  an  exception  is  made  in  favour  of 
the  royal  printers,  and  of  the  public  presses  of  the  Uni- 
versities of  Cambridge  and  Oxford. 

It  is  also  provided  by  the  same  act,  under  the  like 
penalty,  that  every  person,  who  shall  sell  types  for  printing 
or  printing-presses,  shall  keep  a  fair  account,  in  writing,  of 
all  persons  to  whom  they  shall  be  sold,  and  produce  such 
account  to  any  justice  of  the  peace  who  shall  require  the 
8ame(c?) ;  and  that  every  person  who  shall  print  any  paper 
for  hire  or  reward  shall  carefully  preserve  one  copy  of  it 
at  least,  and  shall  write  on  the  same  in  fair  and  legible 
characters  the  name  and  place  of  abode  of  the  person  or 
persons  by  whom  he  shall  have  been  employed  to  print 
the  same,  and  produce  the  copy  to  any  justice  of  the 

(b)  Sect.  23.  (c)  Sect.  25.  (d)  Sect.  26. 
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peace   who  within  six  calendar  months  shall  demand  a 
sight  thereof  («). 

And  it  is  farther  enacted,  that  if  any  justice  of  the  peace 
shall,  from  information  upon  oath,  have  reaaon  to  suspect 
that  any  printing-press  or  types  for  printing  are  UBcd  or 
kept  for  use,  without  notice  given  and  certiticate  obtained 
as  required  by  the  act,  or  in  any  place  not  included  in  the 
notice  and  certificate,  he  may  by  warrant  under  his  hand 
and  seal  direct  any  peace  officer  in  the  day  time  to  enter 
such  place,  and  seize  and  carry  away  every  printing-press 
found  therei'n,  together  with  the  types  and  other  articles 
thereto  belonging,  as  well  as  all  printed  papers (/). 

It  is  moreover  provided  by  the  last  of  the  statutes  above 
enumerated  (repealing  a  clause  to  the  same  general  effect 
contained  in  the  39  Geo.  III.  c.  79),  that  every  person 
who  shall  print  any  paper  or  book  whatsoever  which  shall 
be  meant  to  be  published  or  dispersed,  and  who  shall  not 
print  upon  the  front  of  every  such  paper  (if  the  same  be 
printed  upon  one  side  only),  or  upon  the  first  or  last  leaf 
of  every  paper  or  book  which  shall  consist  of  more  than 
one  leaf,  in  legible  characters,  his  name  and  usual  place 
of  abode  or  business(^), — and  every  person  who  shall  pub- 
lish or  disperse,  or  assist  in  publishing  or  dispersing,  any 
paper  or  book  printed  with  such  unlawful  omission,— shall 
for  every  copy  so  printed  forfeit  a  sum  not  exceeding  5/. 
But  no  action  or  proceeding  in  any  court  or  before  any 
justice  of  the  peace  shall  be  commenced,  except  in  the 
name  of  the  Attorney-General  or  Solicitor-General.  And 
it  is  farther  enacted,  that  in  the  case  of  books  or  papers 
printed  at  the  University  Press  of  Oxford  or  the  Pitt 
Press  of  Cambridge,  the  printer,  instead  of  printing  his 
name  thereon,  shall  print  the  following  words, "  Printed  at 
the  University  Press,  Oxford,"  or  "  the  Pitt  Press,  Cam- 
bridge," as  the  case  may  be. 

There  is  also  a  clause  to  the  effect  that  this  and  the 
preceding  statutes  shall  be  construed  as  one  act  of  parlia- 

(«)  Sect.  29.  (g)  Bensley  t.  Bigoold,  5  B.  &  A. 

(/)  Sect.  33.  335  ;  Marchanl  v.  Evaas,  2  Moore,  14. 
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ment ;  from  which,  and  from  certain  enactments  contained 
in  these  statutes,  it  follows  that  the  provision  with  respect 
to  the  printer's  name  and  place  of  abode  extends  not  to  any 
papers  printed  by  the  authority  and  for  the  use  of  either 
House  of  Parliament  (^),  or  public  board  or  office(/i),  or 
to  the  impression  of  any  engraving,  or  the  printing  by 
letter-press,  of  the  name,  or  the  name  and  address,  or 
business  or  profession  of  any  person,  and  the  articles  in 
which  he  deals,  or  any  papers  for  the  sale  of  estates  or 
goods  by  auction  or  otherwise,  or  to  any  bank  note  or 
security  for  payment  of  money,  bill  of  lading,  policy  of 
insurance,  letter  of  attorney,  deed  or  agreement,  transfer 
or  assignment  of  pubHc  stock,  or  securities,  or  dividend 
warrant  thereon,  receipt  for  money  or  goods,  or  proceed- 
ings in  any  court  of  law  or  equity ;  notwithstanding  the 
whole  or  any  part  of  the  said  securities,  instruments  and 
matters  aforesaid  shall  be  printed  (i). 

II.  As  to  particular  species  of  publications. 

And  herein — 1.  As  to  Newspapers. — Shortly  before  the 
introduction  of  the  regulations  relative  to  printed  books 
and  papers  in  general,  provisions  of  the  same  tendency  had 
been  devised  by  the  legislature  in  reference  to  that  highly 
influential  class  of  publications  just  mentioned.  But  the 
act  at  that  time  passed  (/e)  has  been  since  repealed;  and 
the  provisions  now  in  force  for  the  control  of  newspapers 
are  contained  in  60  Geo.  III.  &  1  Geo.  IV.  c.  9 ;  11 
Geo.  IV.  &  1  Will.  IV.  c.  73,  and  6  &  7  Will.  IV.  c.  76. 

By  the  first  of  these  acts  it  is  among  other  things  pro- 
vided, that  no  person,  under  a  penalty  of  20Z.,  shall  print 
or  publish  for  sale  any  newspaper  (/),  or  any  pamphlet 
or  other  paper  containing  any  public  news,  intelligence  or 

{g)  39  Geo.  3,  c.  79,  s.  28.  (0  As  to  the  definition  of  a  news- 

(ft)  51  Geo.  3,  c.  66,  s.  3.  paper  witliin  tlie  meaning  of  these  acts, 

(i)  Ibid.  see  GO  Geo.  3  &  1  Geo.  4,  c.  9,  ss. 

{k)  38  Geo.  3,  c.  78.    This  and  the  1,  2,  3,  and  (J  &  7  Will.  4,  c.  76  ; 

subsequent  act  6  Will.  4,  c.  2,  are  re-  s.  4. 

pealed  by  6  &  7  Will.  4,  c.  76.  s.  32. 
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occurrence,  or  any  remarks  or  obsenrations  thereon,  or 

upon  any  matter  in  church  or  state,  which  shall  not  ex- 
ceed two  sheets,  or  which  shall  be  published  for  sale  at  a 
less  price  than  6d.f  until  he  sliall  have  entered  into  a  recog- 
nizance, if  the  printing  be  in  London  or  Westminster,  or 
into  a  bond,  if  in  the  country,  together  with  two  or  three 
sufficient  sureties,  conditioned  that  the  printer  or  publislier 
shall  pay  every  such  tine  or  penalty  as  may  be  At  any  tint 
adjudged  against  him  for  printing  or  publiahing  any  blaa- 
phemous  or  seditious  libel  (tn). 

By  the  second  of  these  acts  the  amount  of  such  recog- 
nizances and  bonds  is  fixed  at  400/.  or  300/  (as  the  case 
may  be),  and  it  is  provided  that  they  shall  be  made  with 
such  conditions  as  to  secure  the  payment  of  any  damages 
or  costs  to  be  recovered  in  actions  for  libels,  as  well  a«  to 
secure  the  payment  of  fines  or  penalties  upon  convictions. 

By  the  last  of  these  acts  (which  relates  in  part  to  the 
stamp  duties  on  newspapers,  a  subject  not  now  under 
considei-ation)  it  is  enacted  among  other  things,  that  no 
person  shall,  under  a  penalty  of  50/.  per  diem,  print  or 
publish,  or  cause  to  be  printed  or  published,  any  news- 
paper(H),  (the  London  Gazette  only  excepted,)  before  there 
shall  be  delivered  to  the  commissioners  of  stamps  and  taxes, 
or  at  the  head  office  for  stamps,  or  the  proper  officer  ap- 
pointed by  the  commissioners  for  the  district,  a  declaration 
in  writing,  containing  the  correct  title  of  the  newspaper, 
— the  true  description  of  the  house  in  which  it  is  to  be 
printed,  and  of  that  in  which  it  is  to  be  published, — the 
true  name,  addition,  and  place  of  abode  of  every  intended 
printer  and  publisher  thereof,  and  (with  certain  qualifica- 
tions) those  of  the  proprietors ;  and  that  every  such  de- 
claration shall  be  signed  by  the  printers  and  publishers 
therein  specified,  and  by  such  of  the  proprietors  therein 
specified  as  shall  be  resident  within  the  united  kingdom, 
and  shall  be  renewed  as  often  as  changes  in  the  concern 
shall  occur ;  and  that  any  false  statement  in  such  decla- 

(m)  S«ct.  8.  («)  S«e  Ex  parte  Higgiabotbam,  9  Dowl.  P.  C.  200. 
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ration,  as  to  the  printers,  publishers,  or  proprietors,  shall 
be  deemed  a  misdemeanor(p). 

It  is  also  enacted,  that  copies  of  such  declarations,  cer- 
tified as  true  copies,  shall  be  admitted  in  all  proceedings, 
civil  or  criminal ;  and,  on  all  occasions  touching  such 
newspapers,  as  conclusive  evidence,  against  the  persons 
signing  the  same,  of  the  truth  of  all  matters  therein  set 
forth  (5^)  ;  and  that  the  commissioners  of  stamps  and  taxes 
shall  cause  to  be  entered,  in  a  book  to  be  kept  at  the  head 
office  for  stamps  in  Westminster,  the  title  of  every  news- 
paper registered  at  the  office,  and  also  the  names  of  the 
printers  and  publishers,  as  the  same  appear  in  the  decla- 
rations ;  and  all  persons  shall  have  free  liberty  to  inspect 
such  book  without  fee  or  reward  (r). 

The  printer  or  publisher  of  every  newspaper  shall,  more- 
over, under  a  penalty  of  201.,  deliver  at  the  ordinary  price, 
at  the  head  office  for  stamps,  one  copy  of  such  newspaper 
as  often  as  published,  with  the  name  and  place  of  abode 
of  the  printer  or  publisher  written  thereon  in  his  proper 
hand,  or  by  some  person  duly  appointed  to  sign  for  him ; 
and  in  case  any  person  shall  make  application  within  two 
years  afterwards  for  the  newspaper  so  signed,  in  order  that 
it  may  be  produced  in  evidence  in  any  proceeding,  civil  or 
criminal,  the  commissioners  shall  either  deliver  it  to  him, 
or  cause  it  to  be  produced  in  Court  for  that  purpose  (s). 

There  is  an  additional  regulation,  that  at  the  end  of 
every  newspaper,  and  of  every  supplement  sheet  to  the 
same,  shall  be  printed  the  Christian  name  and  surname, 
addition  and  place  of  abode  of  the  printer  and  publisher, 
and  a  true  description  of  the  house  or  building  wherein 
the  same  is  printed  and  published  respectively,  and  the 
day  of  the  week,  month  and  year  on  which  the  same  is 
published;  and  any  person  knowingly  printing  or  pub- 
lishing without  these  particulars,  or  with  a  false  statement 

(p)  Sect.  6.      Vide    Stephen*  v.  (9)  Sect.  8. 

RobiotOD,  2  Tyr.  280;  Ilouitoun  v.  (r)  Sect.  10. 

Mtlli,  1  M.  &  Hob.  325.  (1)  Sect.  13. 
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as  to  name,  addition,  place  or  day,  or  a  description  of 
place  different  from  that  in  the  declarution  before  men- 
tioned, shall  forfeit  20/.  (0- 

And  it  is  farther  provided,  that  all  penalties  under  this 
act,  and  that  of  60  Geo.  III.  ^  1  Geo.  IV.  aboreHBcno 
tioned,  may  be  sued  for  in  the  name  of  the  attorney-generml 
or  solicitor-general,  or  the  solicitor  of  stamps  and  taxes, 
or  any  officer  of  stamp  duties,  but  by  no  other  person 
whatever  («). 

2.  With  respect  to  Pamphlets. 

It  is  to  be  observed  that  all  the  above  noticed  provisions 
of  60  Geo.  III.  &.  1  Geo.  IV.  c.  9,  and  of  11  Geo.  IV.  k 
1  Will.  IV.  c.  73,  apply  not  only  to  newspapers,  but  to 
any  pamphlet  or  other  paper  containing  any  public  news, 
intelligence  or  occurrence,  or  any  remarks  or  observations 
thereon,  or  upon  any  matter  in  church  or  state,  wliich 
shall  not  exceed  two  sheets,  or  which  shall  be  published 
for  sale  at  a  less  price  than  sixpence  (x).  And  also, 
that  the  above-mentioned  act  of  6  A:  7  Will.  IV.  c.  76, 
applies  not  only  to  papers  containing  public  news,  but  to 
those  containing  any  remarks  or  observations  thereon,  if 
printed  in  any  part  of  the  united  kingdom  for  sale,  and 
published  periodically,  or  in  parts  or  numbers  at  intervals 
not  exceeding  twenty-six  days  between  the  publication 
of  any  two  numbers,  where  any  of  the  numbers  shall  not 
exceed  two  sheets  of  twenty-one  inches  in  length,  and 
seventeen  inches  in  breadth  each,  (exclusive  of  any  cover 
or  blank  leaf,  or  any  other  leaf  upon  which  any  adver- 
tisement or  other  notice  shall  be  printed) ;  or  shall  be 
published  for  sale  for  a  less  sum  than  sixpence,  exclusive 
of  the  duty  by  that  act  imposed  (y). 

(t)  Sect.  14.  cited  supra.     And  see  farther  provi> 

(«)  60  Geo.  3  &   1   Geo.  4,  c.9;  sions  as  to  pamphlets,  60  Geo.  3  &  1 

6  &  7  Will.  4,  c.  76.  s.  27.  Geo.  4,  c,  9.  s.  1—5. 
(z)  See  the  sections  of  these  acts  (j^)  Sect.  4,  Sched.  (A). 
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CHAPTER  XI. 

OF  THE  LAWS  RELATING  TO  HOUSES  OF  PUBLIC 
RECEPTION  AND  ENTERTAINMENT. 


Under  this  general  head  we  shall  comprise,  I.  The  Laws 
relating  to  Public  Houses.  II.  Those  relating  to  Theatres. 
And  as  to  the  first  of  these,  we  may  remark,  that  the  sta- 
tutes affecting  public  houses  are  of  two  kinds  :  the  first 
having  in  view  the  subject  of  revenue,  the  other  o^ police, 
that  is,  the  proper  regulation  of  these  places  of  public 
reception,  and  the  prevention  of  the  abuses  to  which  they 
are  naturally  liable. 

The  statutes  first  referred  to  are  those  relative  to  the 
Excise,  (a  tax  the  general  nature  of  which  has  been  suffi- 
ciently noticed  in  a  former  volume  (a)  ) ;  and  by  one  of 
these  (6  Geo.  IV.  c.  81)  it  is  provided  (6)  that  every 
person  who  shall  sell  beer,  cider  or  perry  by  retail,  to  be 
drunk  or  consumed  in  his  house  or  premises,  and  every 
retailer  of  spirits  or  of  wine  who  shall  carry  on  his  busi- 
ness without  taking  out  an  excise  licence  (c),  (upon  which 
the  act  imposes  a  certain  amount  of  duty,)  shall  for  every 
such  offence  shall  forfeit  50/. 

The  other  description  of  acts  are  those  which  relate 
properly  to  the  licensing  of  publicans,  (a  system  esta- 
blished by  a  variety  of  statutes,  commencing  with  the 
reign  of  Edw.  VI.  {d) ;  and  of  these  the  principal  one 
now  in  force  is  9  Geo.  IV.  c.  61  (e),  by  which,  in  addition 
to  tile  excise  licence  (/),  publicans  are  required  to  obtain 

(a)  Vol.  ii.  p.  581.  (c)  Soe  also  35  Geo.    3,  c.   113. 

(6)  Sect.  26.  R.  v.  \)\.  Drake,  6   M.  &  S.  116; 

(e)  As  to  excite  licences,  see  niso  R.  r.  IlaosoD,  4  13.  &  A.  519;  1  Wms. 

the  general  acts,  (7  &  8  Geo.  4,  c.  53 ;  Burn,  49. 

4  &  6  Will.  4,  c.  51  ;  4  &  6  Vict.  c.  (/)  H.  v.  Drake,  ubi  supra  ;  R.  v. 

20),  for  ihe  collection  of  excise.  Downes,  3  T.  R.  560  ;  1  Wins.  Burn, 

{d)  See  5  St  6  Etiw.  6,  c.25.  29. 
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a  licence  from  the  justice  of  the  peace  of  the  county  or 
place  authorizing  them  to  sell  in  their  public  houses  ex- 
ciseable  liquors  by  retail. 

By  this  last  mentioned  act  a  penalty  is  imposed  upon 
any  person  selling  any  exeiseable  liquor  by  retail,  to  be 
drunk  or  consumed  in  his  house  or  premises,  without  beio^ 
duly  licensed  so  to  do(g);  and  it  is  farther  provided,  that 
no  licence  for  the  sale  of  excisea()le  liquors  shall  be  granted 
to  any  person  who  has  not  previously  obtained  from  the 
magistrates  a  licence  under  that  act  (A);  from  which  pro- 
vision, however,  an  exception  is  now  introduced  by  a  subse- 
quent act  in  the  case  of  beer,  cider,  and  perry,  as  we  shall 
have  occasion  presently  to  explain. 

For  the  purpose  of  granting  these  licences  (which  are 
to  be  annually  renewed  (t) )  to  the  keepers  of  inns,  ale- 
houses and  victualling-houses,  the  statute  directs  that  there 
shall  be  holden  a  special  session  of  the  justices  of  the  pemee 
(to  be  called  the  General  Annual  Licensing  Meeting)  once 
in  every  year,  in  every  division,  county,  riding,  city,  town 
or  town  corporate  throughout  England  (j) ;  and  also,  that 
from  four  to  eight  special  sessions  shall  be  held  in  each  year 
for  the  purpose  of  transferring  the  licences  (A)  so  granted 
to  other  parties  proposing  to  succeed  to  the  same  public 
houses,  (which  last-mentioned  jurisdiction  may,  by  a  sub- 
sequent act  (/),  be  also  exercised  at  any  petty  sessions  of 
the  justices) ;  and  it  is  farther  provided,  that  no  justice 
who  shall  be,  or  shall  be  in  partnership  with,  a  common 
brewer  or  maker  of  exeiseable  liquor,  shall  act  or  be  pre- 
sent at  any  meeting  for  granting  or  transferring  licences ; 
and  that  no  justice  whatever  shall  act  in  the  case  of  any 
house  of  which  he  is  owner,  or  to  the  owner  of  which  he 
is  agent,  father,  son,  brother  or  partner  (w). 

{g)  Sect.  18.  (i)  5  &  6  VicL  c  44. 

(A)  Sect,  17.  (m)  9  Geo.  4.  c.  61.  8.  6.     A«  to 

(t)  Sect.  13.  mppeal  uoder  this  st&tute.   see  K.  v. 

(j)  Sect  1.  Middlesex  (Justices),  3  B.  i  Adol. 

(/c)  Bryant  V.  Beattie,  4  Bing.  N.      938. 
C.254. 
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These  licences  (which  cannot  be  granted  to  a  sheriff's 
officer,  or  officer  employed  to  execute  judicial  process)  (n) 
are  in  a  fixed  form  prescribed  by  the  act,  and  purport  to 
empower  the  grantee  to  sell  by  retail  in  a  certain  inn,  ale- 
house, or  victualling  house,  as  therein  more  particularly 
described,  all  such  exciseable  liquors  as  he  shall  be  licensed 
to  sell  under  the  authority  of  any  excise  licence,  and  to 
permit  all  such  liquors  to  be  drunk  or  consumed  in  such 
house,  provided  that  he  do  not  fraudulently  dilute  or 
adulterate  the  same,  or  sell  the  same,  knowing  them  to 
have  been  fraudulently  diluted  or  adulterated,  and  do  not 
use  in  selling  thereof,  any  weights  or  measures  that  are 
not  of  legal  standard,  and  do  not  wilfully  or  knowingly 
permit  drunkenness  or  other  disorderly  conduct  in  his 
house,  and  do  not  knowingly  suffer  any  gaming  what- 
soever therein,  and  do  not  knowingly  permit  persons  of 
notoriously  bad  character  to  assemble  therein,  and  do  not 
keep  open  his  house,  except  for  the  reception  of  travellers, 
or  permit  any  exciseable  liquors  to  be  conveyed  from  his 
premises,  during  the  usual  hours  of  morning  or  afternoon 
service,  on  Sundays,  Christmas  Day,  or  Good  Friday,  but 
do  maintain  good  order  and  rule  therein  (o). 

Certain  penalties  are  provided  by  the  act  for  offences 
against  the  tenor  of  these  licences,  and  such  penalties 
(which  are  generally  recoverable  before  two  justices)  in- 
crease in  magnitude  on  repetition  of  the  offence;  and  should 
the  defendant  be  guilty  of  a  third  offence,  and  be  convicted 
thereof  at  the  Quarter  Sessions,  he  may,  in  addition  to  a 
pecuniary  penalty,  be  adjudged  to  have  forfeited  his  licence, 
and  to  be  incapable  of  selling  exciseable  liquors  for  the 
space  of  three  years  (p). 

The  act,  moreover,  provides  (y)  that  any  two  justices, 
acting  for  a  county  or  place  where  any  riot  or  tumult  shall 
happen,  or  be  expected,  may  direct  all  such  persons  as 
are  licensed  under  this  act  to  close  their  houses,  and  every 

(n)  Sect.  16.  (j>)  Sect.  21. 

(o)  Se«  Sched.  (C)  ;  and  2  &  3  (9)  Sect.  20. 

Vict.  c.  47,  fs.  42,  43,  44. 
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person  who  shall  fail  to  comply  with  the  order,  shall  be 
deemed  not  to  have  maintained  good  order  and  rule  therein. 
Such  are  the  chief  regulations  in  force,  with  respect  to 
obtaining  a  licence  for  selling  exciseable  liquors  at  a  house, 
kept  as  an  inn,  ale-house,  or  victualling  house ;  but  by  an 
exception  recently  introduced  into  the  system,  this  licence 
is  not  now  required,  if  beer  or  cider  (r)  be  the  only  liquors 
intended  to  be  retailed ;  for  by  1 1  Geo.  IV.  Sc  1  Will.  IV. 
c.  64  ;  4  &  5  Will.  IV.  c.  85,  and  3  &  4  Vict  c.  61,  various 
provisions  have  been  made  for  giving  greater  facilities  for 
the  sale  of  these  liquors,  than  was  afforded  by  the  former 
statutes. 

By  these  acts,  every  householder  assessed  to  the  poor 
rates,  in  any  parish  or  place,  (and  not  being  a  sheriff's 
officer,  or  officer  employed  to  execute  judicial  process,) 
may,  without  any  licence  from  the  magistrates,  apply  for 
and  obtain  an  excise  licence,  (on  which  a  certain  duty  is 
payable,  and  which  is  duly  registered  and  must  be  an- 
nually renewed,)  to  enable  him  to  sell  beer  and  cider  («), 
or  (on  payment  of  a  lower  duty)  an  excise  licence  to  sell 
cider  only  by  retail,  at  some  house  situate  within  such 
parish  or  place,  and  specified  in  such  licence  (0* 

But  in  order  to  obtain  such  licence,  the  applicant  must 
produce  an  overseer's  certificate  that  he  is  the  real  re>ident, 
holder  and  occupier  of  such  house,  and  rated  to  the  poor 
rate  in  a  certain  amount  (m),  and  enter  into  a  bond  with  one 
sufficient  surety  in  the  penal  sum  of  20/.,  or  two  sufficient 
sureties  in  the  penal  sum  of  10/.  each,  for  the  payment  of 
such  penalties  as  he  may  incur  under  the  acts  (or) :  and  if 
he  is  also  desirous  for  permission  ihat  the  liquor  should 
be  drunk  on  the  premixes,  he  must,  moreover,  annually 

(r)  fi««r  is  defiaed  by  these  acts  to  (i<)  3   &   4  Vict.  r.  61,  s.  2.     Id 

include  ale  and  porter,iQd  eider  to  in-  extra- parochial  places,  where  there  is 

elude  perry,  11  Geo.  4  &  1   Will.  4,  do  poor  rate,  a  certificate  is  to  bepro- 

c.  64,  s.  32.  duced.  statiug    ia   lieu   of    his   being 

(i)  11  Geo.  4  ic    1  Will.  4,  c.  64,  rated,  the   trut;  annual  value   of  the 

s.  30.  bouse,  to  the  belief  of   two  inhabitant 

(0  Sects.  1,7;  Leicester  (Mayor)  householders,  sect.  4. 

V.  Burgess,  5  B.  &  Ad.  246.  (i)  Sect  4.  ^ 
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deposit  with  the  commissioners  of  excise,  or  other  person 
authorized  to  grant  the  licence,  a  certificate  "  of  good 
character,"  signed  by  six  rated  inhabitants  of  the  parish, 
of  whom  none  shall  be  maltsters,  common  brewers,  or 
licensed  publicans,  or  owners  of  licensed  public  houses  {y). 

No  such  certificate,  however,  is  required,  when  the  house 
to  be  licensed  is  situate  in  London  or  Westminster,  or 
within  the  bills  of  mortality,  or  within  any  city  or  town 
corporate,  or  within  one  mile  from  the  place  used  at  the 
last  election  from  any  town  to  parliament,  where  the 
population  of  such  city  or  town  exceeds  5000 ;  and  no 
licence,  on  the  other  hand,  may  be  granted,  even  upon 
certificate,  to  sell  in  any  such  city  or  town  (whatever  the 
population),  unless  the  house  to  be  licensed  is  of  the  value 
of  10/.  per  annum  (z). 

It  is  moreover  required,  that  every  person  obtaining  a 
licence  shall  paint  conspicuously  over  the  door  of  his 
premises,  in  such  form  and  manner  as  the  acts  specify, 
his  christian  name  and  surname  at  full  length,  and  the 
words  "  licensed  to  sell  beer  (or  cider)  by  retail,"  with  the 
addition  of  "  to  be  drunk  on  the  premises,"  or,  "  not  to  be 
drunk  on  the  premises,"  as  the  case  may  happen  to  be  {a). 

The  beer  and  cider  licenses  are  (like  those  granted  by 
the  magistrates)  in  a  fixed  form,  and  purport  to  empower 
the  applicant  to  sell  the  article  by  retail  in  the  particular 
house  described  (and  that  either  generally,  or  for  con- 
sumption on  the  premises,  as  the  case  may  be),  provided 
and  on  condition  that  he  do  not  sell  any  beer,  ale  or 
porter,  made  otherwise  than  from  malt  and  hops,  nor 
mix,  or  cause  to  be  mixed,  any  drugs,  or  pernicious 
ingredients  in  any  of  the  liquors,  nor  fraudulently  dilute, 
deteriorate,  or  adulterate  the  same  (J),  nor  sell  the  same 
knowing  them  to  be  fraudulently  diluted,  deteriorated,  or 
adulterated,  nor  use  in  selhng  the  same  any  measures 
which  are  not  of  the  legal  standard,  nor  wilfully  or  know- 

(V)  4&;  5  Will.  4,  c.  85,  a,  2.  8.6;  4&5  Will.  4,  c.  84.  s.  18. 

(«)  Ibid.  1.  21.  (h)  AUorney-Generalt;.  Lockwood, 

(rt)  1 1  Geo.  4  &    I  Will.  4,  c.  64,       9  Mee.  &  W.  378. 
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ingly  permit  any  drunkenness,  or  any  violent,  or  quarrel- 
some, or  other  disorderly  conduct  in  his  or  her  house  or 
premises,  nor  knowingly  sufier  any  gaming  therein,  nor 
any  persons  of  notoriously  bad  character  to  assemble 
therein. 

These  acts  require  that  persons,  licensed  to  retail  beer 
or  cider,  shall  muke  entry  of  the  houses  and  rooms  where 
the  liquors  are  stored  or  retailed,  pursuant  to  the  laws  of 
excise,  and  shall  incur  heavy  penalties  if  they  receive  or 
have  in  their  possession,  in  the  place*  so  entered,  ftoy  wiao^ 
spirits,  or  sweets  (e) ;  and  penalties  are  beaidea  Impoied 
on  every  person  who  shall  retail  beer  or  cider  without  a 
licence(^);  or  who,  being  licensed,  shall  have  or  keep 
his  house  o{>en,  or  sutler  beer  or  cider  to  be  drunk  in  his 
house,  except  within  certain  hours,  or  at  any  time  before 
one  in  the  ufternoon,  or  at  any  time  during  which  the 
houses  of  licensed  victuallers  shall  be  closed,  on  Sunday, 
Good  Friday,  Christmas  Day,  or  any  day  appointed  for  a 
public  fast  or  thanksgiving  (e). 

Penalties  are  also  imposed  (as  in  the  case  of  inns  and 
aleliouses)  on  every  retailer  of  beer  or  cider,  who  shall 
transgress,  or  allow  to  be  transgressed,  any  of  the  con- 
ditions in  his  licence,  and  the  penalties  (which  are  ge- 
nerally recoverable  before  two  justices)  increase  in  seve- 
rity according  to  the  frequency  of  the  offence ;  and  on 
conviction  of  a  third  offence  at  the  quarter  Sfiwioni,  the 
justices  may  not  only  inflict  a  pecuniary  fine,  bat  adjudge 
the  premises  to  be  disqualified  for  the  sale  of  liquors,  and 
the  licence  to  be  forfeited.  In  addition  to  which,  the 
offender  becomes  incapable  of  selling  such  liquor  by  retail 
in  any  house  for  the  space  of  two  years  (/).  It  is  besides 
enacted,  that  every  person  who  shall  be  lawfully  convicted 
of  felony,  or  selling  spirits  without  a  licence,  shall  for  ever 

(«r)  3  &  4  Vict.  c.  61 .  ss.  9. 10.  1 1 .  (  /  )  1 1  Geo.  4  &  1  Will.  4.  c.  64. 

(rf)  11  Geo.4  &  1  Will.4.  c.  64,  s.  13.  &c.;   4  *»:  5  Will.  4.  c.  85,  s. 

s.  7;  3&  4  Vict.c.  61,s.  13.  1 1  ;  3  &  4  Vict.  c.  61.  s.  17. 
(e)  3  &  4  Vict.  c.  61,  s.  15. 
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thereafter  be  disqualified  for  selling  beer  and  cider  by 
retail ;  and  if  he  has  obtained  a  licence,  and  after  such 
conviction  shall  continue  so  to  sell  the  same,  he  shall 
incur  the  same  penalty  as  an  unlicensed  person  {g). 

It  is  moreover  provided  (as  in  the  case  of  inns  and  ale- 
houses), that  in  case  of  apprehended  riots,  the  publicans 
may  be  required  by  order  of  two  justices  (or,  in  case  of 
actual  riots,  one  justice  only)  to  close  their  houses  at  such 
times  as  the  justices  shall  direct,  and  on  non-compliance 
with  such  order,  shall  be  deemed  "  not  to  have  maintained 
good  order  and  rule  therein  (A)." 

And  power  is  besides  given  to  all  constables  and  offi- 
cers of  police,  to  enter  into  all  houses  licensed  to  sell  beer 
or  spirituous  liquors  to  be  consumed  on  the  premises,  when 
and  so  often  as  they  shall  think  proper ;  and  if  the  pub- 
lican refuse  to  admit  them,  he  is  liable  to  a  pecuniary 
penalty ;  and  upon  a  second  offence,  to  be  disqualified 
from  selling  beer  and  cider  for  two  years  {i). 

It  only  remains  to  be  noticed,  while  we  are  upon  the 
subject  of  licences  to  sell  exciseable  liquor,  that  by  9  Geo. 
IV.  c.  47,  provisions  are  made  by  which  it  is  lawful  for 
masters  and  commanders  of  packets  and  other  vessels 
used  for  the  conveyance  of  passengers  from  one  part  of 
the  united  kingdom  to  another,  to  retail  to  their  passen- 
gers foreign  wines,  strong  beer,  cider,  perry,  spirituous 
liquors,  and  tobacco,  by  taking  out  a  licence  so  to  do  from 
the  commissioners  of  excise;  for  which  licence  a  duty  is 
payable,  and  which  must  be  yearly  renewed ;  but  by  the 
provisions  of  the  act  it  is  made  transferable. 

II.  The  laws  relating  to  theatres  and  other  places  of 
public  amusement. 

First,  As  to  theatres. 

It  appears  by  acts  of  parliament  and  other  documents, 
that  theatrical  exhibitions  were  introduced  at    an    early 

(/)  3  &  4  Vict,  c,  61,  ».  7.  &  E.  124  ;  Newman  v.   llendyshe,  2 

(A)  11  Geo.  4  &  I  Will.  4,  c.  64,      Per.  &  I).  340. 
•.Hi  Newman  v.  Ilardwicke,  8  Ad.  (i)  A  U  b  Will.  4,  c.  85,  s.  7. 


CHAP.  XI. OF  THE  LAWB  RELATIMG  TO  PUBLIC  HOUSES.   321 

period  of  our  history ;  and  took  place  in  some  instances 
under  the  protection  of  the  king  or  the  nobles,  or  of  the 
superiors  of  religious  houses,  in  others  by  the  sanction  of 
the  municipal  authorities.  By  a  statute,  however,  of  39 
Eliz.  c.  4,  players  were  declared  to  be  "  rog^ues  and  Tftga- 
bonds,"  unless  acting  as  "  players  of  enterludes"  to  some 
baron,  or  person  of  high  degree ;  by  3  Jac.  I.  c.  21,  pro- 
vision was  made  against  the  use  of  profane  expressions  in 
stage  plays ;  and  by  12  Anne,  st.  2,  c.  23,  all  oommoa 
players  of  interludes  were  again  classed  among  rogUM 
and  vagabonds.  Afterwards,  to  put  this  subject  on  a 
more  precise  footing,  the  act  10  Geo.  II.  c.  28,  was 
passed  (k),  by  which  it  was  enacted,  tliat  no  person  shall, 
for  hire  or  gain,  act,  or  cause  to  be  acted,  any  stage  enter- 
tainment, except  under  the  authority  of  letters-patent 
from  the  crown,  or  licence  from  the  lord  chamberlain  of 
the  household  (/),  nor  without  first  sending  a  copy  thereof 
to  the  lord  chamberlain,  in  order  to  obtain  hia  pwmwaion 
to  act  the  same.  And  farther  that  no  patent  or  licence 
should  be  granted  for  performance  in  any  part  of  Great 
Britain,  except  the  city  of  Westminster  and  the  libertiea 
thereof,  or  some  place  where  the  sovereign  should  for  the 
time  be  resident  (wi). 

In  consequence  of  this  latter  restriction,  various  local 
acts  of  parliament  were  afterwards  made,  from  time  to 
time,  to  enable  the  crown  to  license  theatrical  perform- 
ances, in  such  provincial  towns  as  were  desirous  of  pos- 
sessing theatres  of  their  own ;  and  at  length  was  passed, 
for  the  general  accommodation  of  such  towns,  the  statute 
28  Geo.  III.  c.  30,  by  which  the  justices  at  quarter  sessions 
were  permitted  («),  at  their  discretion,  to  grant  licences  to 
act  in  any  place,  w  ithiu  their  jurisdiction,  such  tragedies, 

(k)  See  R.  v.  Handy,  6  T.  U.  286  ;  («)  But  such  place  must  not  have 

R.  V.  Neville,  1  B.  &  Adol.  489.  been  withia  twenty  miles  of  Westmin- 

(i)  Gallini  v.  Laborie,  5  T.  R.242.  ster,  or  eight  of  any  patent  theatre,  or 

(m)  Repealed  in  favour  of  the  city  ten  of  a  royal  residence, 
of  Edinburgh,  by  7  Geo.3,  c.  27,  s.  19. 

VOL.  III.  Y. 


322     BK.  IV.    OF  PUBLIC  RIGHTS. PT.  III.    SOCIAL  ECONOMY. 

comedies,  interludes,  operas,  plays,  or  farces,  as  should 
have  been  represented  at  the  patent  or  licensed  theatres 
in  Westminster,  or  should  have  been  duly  submitted  to 
the  inspection  of  the  lord  chamberlain  as  aforesaid  (o). 

The  subject,  however,  has  now  been  placed  under  new 
regulations  by  the  6  &  7  Vict.  c.  68,  intituled  "  An  Act 
for  regulating  Theatres."  This  statute  (after  repealing 
the  then  existing  enactments)  inflicts  penalties  upon  any 
person  who  shall  have  or  keep  any  house  or  other  place 
of  public  resort  in  Great  Britain,  for  the  public  perform- 
ance of  stage  plays  (p),  without  the  authority  of  letters- 
patent  from  the  crown,  or  licence  from  the  lord  chamber- 
lain of  the  household,  or  licence  from  at  least  four  justices 
assembled  at  a  special  sessions,  to  be  holden  in  the  division 
where  the  proposed  theatre  is  to  be  situate  (q). 

The  jurisdiction  of  the  lord  chamberlain  in  this  matter 
is  defined  by  the  act  as  extending  to  all  theatres,  (not 
being  patent  theatres,)  within  the  parliamentary  boundaries 
of  London  and  Westminster,  and  the  boroughs  of  Finsbury 
and  Marylebone,  the  Tower  Hamlets,  Lambeth,  and  South- 
■wark,  and  also  within  those  places  where  the  sovereign 
shall  occasionally  reside  (r).  The  jurisdiction  of  the  jus- 
tices extends  generally  to  all  places  beyond  these  limits  (s); 
but  it  is  provided,  that  no  licence  shall  be  granted  by 
either  of  these  authorities,  except  to  the  actual  and  respon- 
sible manager  of  the  proposed  theatre  for  the  time  being, 
who  is  to  give  security  for  the  due  observance  of  such  re- 
gulations as  the  authorities  may  impose ;  and  also  that  no 
licence  shall  be  in  force  at  the  universities,  or  within  four- 

(o)  Sect.  1.  s.  46,  the  commissioners  of  police  may 

(p)  This   word   includes   any   tra-  authorize    any    superintendent,    with 

gedy,  comedy,  farce,  opera,  burletta,  constables,   to  enter  any  place  used 

interlude,  melo-drama,  pantomime,  or  within  the  metropolitan  police  district 

other  entertainment  of  the   stage,  or  for  dramatic  entertainment,  and  wliich 

any  part  thereof;  but  not  a  theatrical  is  not  a  licensed  theatre,  and  take  into 

represeatation  in  a  booth  or  show  duly  custody  all  persons  found  therein, 

allowed  at  a  fair  or  feast,  &c.  Sect. 23.  (r)  Sect.  3. 

(9)  Sect.  2.     liy  2at3  Vict.  C.47.  (»)  Sect.  6. 
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teen  miles  thereof,  without  consent  of  the  chancellor  or 
vice-chancellor  (t).  Penalties  are  moreover  imposed  on  any 
person  who  acts,  or  causes  to  be  acted,  any  part  of  a  stage 
play  in  any  place  not  being  a  patent  theatre  or  duly 
licensed  (u). 

The  statute  farther  empowers  the  justices  to  make  anitr' 
able  rules  for  ensuriug  order  and  decency  in  the  tfietttreA 
to  be  licensed  by  them,  and  for  regulating  the  times  wheo 
they  are  to  be  open,  which  rules  may  be  rescinded  or 
altered  by  a  secretary  of  state ;  and  in  case  of  any  riot  or 
breach  of  rule  in  such  theatres,  the  justices  may  order  the 
same  to  be  closed. 

The  lord  chamberlain  may  also,  as  to  all  theatres  licensed 
by  him,  or  patent  theatres,  order  the  same  to  be  cloeedy 
in  case  of  riot  or  any  public  oocaaioa  whatever ;  and  it  is 
provided,  that  one  copy  of  every  new  stage  play,  and  of 
every  new  act,  scene  or  part,  prologue  or  epilogue,  or  new 
addition  to  a  prologue  or  epilogue,  intended  to  be  acted 
for  hire  at  any  theatre  in  Great  Britain,  shall  be  sent 
seven  days  previously  to  the  lord  chamberlain,  for  his  al- 
lowance, without  which  it  shall  not  be  lawful  to  act  the 
same.  The  lord  chamberlain  is  moreover  empowered  to 
forbid  the  representation  or  performance  of  any  stage 
play,  or  any  part  thereof,  in  any  theatre  whatever,  in  any 
case  where  such  a  course  shall  appear  to  him  advisable, 
whether  for  the  preservation  of  good  manners  or  de- 
corum, or  with  a  view  to  preserve  the  public  peace ;  and 
it  is  enacted,  that  every  person  who  shall,  for  hire,  act  or 
present,  or  cause  to  be  acted  or  presented,  any  new  stage 
play,  act,  scene,  part,  prologue,  or  epilogue,  or  any  part 
thereof,  until  allowed  by  the  lord  chamberlain,  or  contrary 
to  his  prohibition,  shall  incur  certain  heavy  pecuniary  pe- 
nalties, and  the  theatre  shall  also  forfeit  its  licence. 

Secondly.  As  to  other  places  of  amusement. 

It  is  provided  by  25  Geo.  II.  c.  36,  s.  2(x),  that  every 

(t)  Sect.  10.  (i)  As  to  this  act.  see  Levj  «. 

(tt)  Sect.  U.  Yates,  8  A.  &  E.  129. 

y2 
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house,  room,  garden,  or  other  place  kept  for  public  danc- 
ing iy),  music  (z),  or  other  public  entertainment  of  the  like 
kind,  in  London  and  Westminster,  or  within  twenty  miles 
thereof,  without  a  licence  from  the  quarter  sessions,  shall 
be  deemed  a  disorderly  house,  and  the  keeper  thereof 
shall  forfeit  the  sum  of  1 00^.,  and  be  otherwise  punishable 
as  the  law  directs  in  the  case  of  disorderly  houses  (a). 
And  it  is  farther  enacted,  that  over  the  door  or  entrance 
of  all  such  licensed  places  there  shall  be  affixed  and  kept 
up  the  words  "  Licensed  pursuant  to  act  of  parliament  of 
the  twenty-fifth  of  King  George  the  Second,"  and  that  no 
house  of  this  description  is  to  be  opened  for  the  purpose 
of  amusement  before  five  o'clock  in  the  afternoon  (b). 

But  this  act  has  no  application  to  the  Theatres  Royal  in 
Drury  Lane  and  Covent  Garden,  or  the  King's  Theatre  in 
the  Haymarket ;  nor  to  theatres  licensed  by  the  crown,  or 
the  lord  chamberlain  of  the  household  (c). 

(y)  Clarke  v.  Searle,  4  Esp.  25  j  Marks  v.  Benjamin,  5  Mee.  &  W. 
Archer  v.  Willingrice,  ibid.  186.  565. 


(i)  Bellis  V.  Burghall,  2  Esp.  722 
Gregory  v.  Tuffs,  6  Car.  &  P.  271 
Gregory  v.  Tavemor,  6  Car.  &  P.  28 1 


(a)  Sect.  2. 
(6)  Sect.  3. 
(c)  Sect.  4. 
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CHAPTER  XII. 

OP  THE  LAWS  RELATING  TO  PROFESSIONS. 


In  most  employments  the  rewards  resulting  from  success, 
and  the  discredit  and  failure  consequent  upon  incompe- 
tency, form  a  natural  and  sufRcient  security  to  the  public, 
that  they  will  not  be  undertaken  without  the  necessary 
qualifications ;  but  there  are  professions  productive  of  evils 
so  serious  or  irremediable,  when  improperly  exercised,  and 
so  liable  at  the  same  time  to  be  exercised  by  unfit  persons, 
as  to  make  it  reasonable  to  subject  them  to  the  restraints 
of  legal  regulation.  Those  which  our  law  deems  to  be  of 
that  character  (or  those  at  least  which  have  attracted  the 
notice  of  our  legislature  as  such),  are  the  professions  of 
physicians,  surgeons,  and  apothecaries  ;  attornies  and  soli- 
citors (a). 

I.  As  to  physicians,  surgeons,  and  apothecaries:  and 
herein, 

1.  As  to  physicians.  The  necessity  of  placing  under 
supervision  the  practitioners  of  physic  and  surgery,  appears 
from  our  statute  book  to  have  been  early  acknowledged, 
for  we  find  in  the  3rd  year  of  Hen.  VIII.  (b)  a  statute,  inti- 
tuled "  An  Act  for  the  appointing  of  Physicians  and  Sur- 
geons," in  which,  after  reciting  the  inconveniences  and 
"  grevious  hurt,  damage,  and  destruction  of  many  of  the 
king's  liege  people,"  forasmuch  as  "  common  artificers,  as 
smiths,  weavers,  and  women,  boldly  take  upon  them  great 
cures,  in  which  they  partly  use  sorcery  and  witchcraft,"  it 
is  enacted,  that  no  person  within  London,  or  seven  miles 

(a)  As  to  banisters,  vide  sup.  vol.  i.  pp.  19,  20.  (b)  C.  11. 
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thereof,  shall  practise  as  a  physician  or  surgeon  without 
examination,  and  licence  of  the  Bishop  of  London  or  of 
the  Dean  of  Paul's  (duly  assisted  by  the  faculty) ;  or  be- 
yond these  limits,  without  licence  from  the  bishop  of  the 
diocese,  or  his  vicar  general,  similarly  assisted.  There  is 
a  saving,  however,  of  the  privilege  of  the  universities  of 
Cambridge  and  Oxford. 

Five  years  afterwards,  during  the  reign  of  the  same 
monarch,  a  royal  charter,  dated  23rd  Sept.  10  Hen.  VIII. 
was  granted  for  erecting  a  corporation  of  physicians  in 
London,  by  which  the  above-mentioned  superintendence 
of  the  bishops,  so  far  at  least  as  related  to  that  profession, 
would  seem  to  have  been  taken  away. 

By  the  statute  of  14  &  15  Hen.  VIII.  c.  5,  this  charter 
was  confirmed,  and  in  virtue  of  such  act  and  charter  a 
perpetual  college  of  physicians  was  established,  with  a 
constitution  of  eight  elects,  to  be  renewed  as  need  should 
require,  of  whom  one  was  to  be  annually  elected  president ; 
and  it  was  ordained,  that  this  college  should  choose  four 
physicians  yearly,  to  supervise  all  others  within  London 
and  seven  miles  thereof,  "  as  also  their  medicines  and  re- 
ceipts," so  that  such  as  offended  should  be  punished  with 
fines,  imprisonment,  or  other  means;  and  that  no  person 
should  be  at  liberty  to  practise  within  that  circle,  except 
by  the  licence  of  the  college,  under  a  penalty  of  bl.  per 
month.  All  persons  were  likewise  forbidden  to  practise 
even  beyond  that  circle,  unless  they  should  have  been  first 
examined  and  approved  by  the  president  and  three  elects, 
or  should  be  graduates  of  Cambridge  or  Oxford. 

Afterwards,  by  32  Hen.  VIII.  c.  40,  it  was  farther  pro- 
vided, that  any  of  the  said  company  or  fellowship  of  phy- 
sicians being  admitted  by  the  said  president  and  fellowship, 
might,  from  time  to  time,  as  well  within  London  as  else- 
where, practise  surgery,  as  part  of  the  general  science  of 
physic,  any  law  to  the  contrary  notwithstanding. 

The  charter  of  the  college  was  subsequently  confirmed 
and  enlarged  by  the  act  of  1  Mar.  sess.  2,  c.  9,  and  by 
certain  other  charters  of  later  dates,  viz.  8th  Oct.  15  Jac.  I. 
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and  26th  March,  15  Car.  II.,  by  which  many  important 
privileges  and  immunities  are  farther  secured  to  that 
body  (c). 

2.  As  to  surgeons.  It  will  be  seen,  that  the  first  of  the 
statutes  we  have  cited,  viz.  3  Hen.  VIII.  c.  11,  expressly 
includes  this  class  of  practitioners  witliin  its  provisions. 
In  the  same  reign  surgeons  were  again  regulated  by  the 
statute  32  Hen.  VIII.  c.  42  ;  which  afier  reciting  that  in 
London  there  were  then  two  distinct  oooipanies  of  sur- 
geons, the  one  called  the  barbers  of  Londom,  and  the  other 
the  surgeons  of  London,  the  first  incorporated  by  King 
Edward  IV.,  the  second  not  incorporated,  united  these 
companies  togetlier  into  one  body  corporate,  called  "  The 
Masters  or  Governors  of  the  Mystery  and  Commonalty  of 
Barbers  and  Surgeons  of  London,**  and  allowed  them 
(among  other  privileges)  to  take  yearly  for  the  purposes  of 
anatomy  tlie  bodies  of  four  persons,  out  of  those  executed 
for  felony. 

Afterwards  by  the  statute  34  &  36  Hen.  VIII.  c.  8, 
notice  is  again  taken  of  the  surgical  profession,  but  of  a 
kind  by  no  means  complimentary  ;  for  it  is  recited,  that 
the  surgeons  admitted  by  virtue  of  the  antecedent  act  of 
3  Hen.  Vlll.,  though  for  the  most  part  of  small  cunning, 
took  great  sums  of  money,  and  impaired  their  patients 
instead  of  doing  them  good ;  and  it  is  consequently  en- 
acted, that  it  shall  be  lawful  for  all  the  king's  subjects, 
having  knowledge  of  the  nature  of  herbs,  roots,  and 
waters,  to  minister  to  any  outward  disease,  any  thing  in 
the  act  3  Hen.  VIII.  to  the  contrary  notwithstanding. 

The  company  of  barbers  and  surgeons,  however,  still 
continued  to  subsist ;  and  afterwards  by  a  charter  in  their 
favour,  dated  loth  August,  5  Chas.  I.,  all  persons  (except 
such   physicians  as  therein  mentioned)  were   prohibited 

(c)  The  following  are  some  of  the  lege  (in  eiror\  5  Bro.  P.  C.  553  ;  R. 

cases  in  which  questions  respecting  v.  Physicians'   College,  7  T,  R.  282 ; 

the  privileges  of  the  college  of   phy-  Momm  v.  Thornton,  8  T.  R.  903 ; 

sicians  have  arisen.     R.  v.  Askew,  4  Collins  ».  Carnegie,  1  Ad.  &  El.  695. 
Burr.  2186  ;  Rose  v.  Physicians'  Col- 
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from  exercising  surgery  within  London  and  Westminster, 
or  within  seven  miles  from  London,  for  profit,  unless  they 
should  be  first  examined  by  the  company's  examiners, 
and  be  therein  duly  admitted  by  the  company  (c?).     But 
at  length,  by  statute  18  Geo.  IL  c.  15,  the  body  com- 
pounded of  the  two  callings  of  barber  and  surgeon  (so  ill 
assorted  according  to  our  modern  notions)  was  broken 
into  two  distinct  corporations  (e) ;  those  thereof  who  had 
been   admitted   to   practise   surgery,   being   now   consti- 
tuted a  body  corporate,  by  the  name  of  "  The  Master, 
Governors,   and   Commonalty  of  the  Art  and  Science  of 
Surgeons  of  London ;"  and  at  the  same  time  authorized 
to  choose  governors,  examiners,  and   other   officers ;  and 
it  was  enacted,  that  it  should  for  ever  enjoy  all  the  same 
privileges  and  franchises  as  the  members  of  the   former 
company,  being  admitted  surgeons,  could  have  enjoyed 
under  the  original  act  of  union  and  the  several  letters- 
patent.     The    letters-patent    were    again    confirmed    by 
charter,  22nd  March,  40  Geo.  IIL,  reincorporating  the 
company  by  the  style  of  "  The  Royal  College  of  Surgeons, 
in  London,"  and   again  by  charter,    14th  Sept.,  7  Vict., 
when  it  received  the  appellation  of  "  The  Royal  College 
of  Surgeons   of  England."     The  charter  last  mentioned 
recites,  that  the  college  then  consisted  of  members  con- 
stituted such,  either  by  the  charter  of  40  Geo.  IIL  or  by 
letters  testimonial  under  the  common  seal  of  the  college, 
as  to  the  qualification  of  such  members  to  practise  the  art 
and  science  of  surgery ;  and  that  the  governing  body  of 
the  college  consisted  of  a  council,  some  of  whom  were 
examiners  for  the  college ;  and  it  proceeds  to  create  a  new 
class  of  members,  called  fellows,  from  whom  and  by  whom 
the  council  are  to  be  in  future  elected,  and  provides  that 
all  future  examiners  be  elected  by  the  council,  and  hold 
their  office  at  pleasure  of  the  council.     The  charter  also 
contains  a  clause,  that  no  bye-law  or  ordinance  thereafter 
to  be  made  by  the  council  shall  be  of  any  force,  until  the 

(d)  Preamble,  18  Geo.  2,  c.  15.        (<)  Sharpcq.  U  v.  Law.  4  Burr.  2133. 
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royal  approbation  thereof  shall  have  been  signified  to  the 
college,  under  the  hand  of  a  principal  secretary  of  state, 
or  shall  have  been  otherwise  approved  in  such  manner  as 
parliament  shall  direct. 

As  to  physicians  and  surgeons  it  is  fuither  to  be  ob- 
served that  the  former  cannot  maintain  an  action  for  their 
fees,  their  employment  (like  that  of  a  barrister)  being  of  a 
merely  honorary  description  (/) ;  but  surgeons  are  entitled 
to  recover  at  law  a  reasonable  compensation  for  their  aer- 
vices  (g).  We  have  also  to  notice  in  connexion  with  theae 
professions,  the  late  act,  2  k  3  Will.  IV.  c.  75,  intituled 
"An  Act  for  regulat  ^"  hools  of  Anatomy,"  by  which  it 
is  provided,  that  tli<  *r  or  other  person  having  law- 

ful possession  of  the  body  of  a  deceased  person,  and  not 
being  intrusted  with  it  for  interment  only,  may  permit 
such  body  of  such  person  to  undergo  anatomical  examina- 
tion, unless  in  his  lifetime  he  shall  have  expressed,  in  such 
manner  as  in  the  act  provided,  a  wish  to  the  contrary ;  or 
unless  the  surviving  husband  or  wife,  or  other   known 
relation  of  such   person,  shall   otherwise   reqaire.     And 
farther,  that  the  secretary  of  state  for  the  home  depart- 
ment may  grant  licences  to  practise  anatomy  to  any  mem- 
bers of  the  college  of  physicians  or  surgeons,  or  to  any 
graduates  or  licentiates  in  medicine,  or  any  professors  or 
teachers  of  anatomy,  medicine,  or  surger}',  or  any  stu- 
dent attending  any  school  of  anatomy,  on  application  by 
such  parties  for  the  purpose,  countersigned  by  two  justices 
of  the  peace  in  such  manner  as  the  act  provides ;  and  that 
it  shall  be  lawful  for  persons  so  licensed  to  receive  or  pos- 
sess for  anatomical  examination,  or  to  examine  anatomi- 
cally, the  body  of  any  person  deceased,  if  permitted  so  to 
do  by  a  person  having  lawful  authority  as  aforesaid  in 
that  behalf.      But  no  anatomical  examination  shall  be 

(/)  Co.  Liu.  265.  n. ;  Chorley  v.  3  A.  &  E.  N.  S.928. 

Bolcot,  4  T.  R.  317  ;  Little  t^.  Oldaker,  (g)  Lipscombe>.  Holmes.  2  Camp. 

1  Car.  &  M.  370;  BaUersby  v.  Law-  441  ;  Baxter  v.  Gray,  4  ScoU.  N.  R. 

rence.  ibid.  277.  Secvs,  where  there  is  374  ;  and  see  RicbmoDd  v.  Coles,  1 

an  actual  contract,  Veitch  v.  Russell,  Dowl.  N.  S.  560. 
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lawful,  unless  conducted  at  some  place,  of  which  such 
secretary  of  state  shall  have  had  a  week's  notice,  as  a 
place  where  it  is  intended  to  practise  anatomy ;  and  the 
secretary  of  state  is  to  appoint  inspectors  for  all  such 
places,  who  are  to  make  quarterly  returns  as  to  the  sub- 
jects carried  in  for  examination.  By  this  act  also,  toge- 
ther with  some  preceding  statutes  relating  to  the  criminal 
law,  all  former  provisions  of  that  law  authorizing  the  dis- 
section of  offenders  after  execution,  are  repealed. 

3.  With  respect  to  apothecaries — they  are  regulated  by 
the  act  55  Geo.  III.  c.  194,  which,  after  reciting  (and  for 
the  most  part  confirming)  a  charter  of  James  I,,  by  which 
the  "  Society  of  the  Art  and  Mystery  of  Apothecaries  of 
the  City  of  London"  was  incorporated,  proceeds  to  enact, 
that  no  person  shall  practise  as  an  apothecary,  or  act  as 
an  assistant  to  an  apothecary,  in  any  part  of  England  or 
Wales,  unless  he  shall  have  been  examined  by  a  court  of 
examiners  (to  be  chosen  by  the  master  and  wardens  of  the 
said  company,  in  such  manner  as  the  act  directs),  and 
have  received  therefrom  a  certificate  of  his  being  duly 
qualified  to  practise  as  such  (Ji). 

The  certificate  (for  which  a  certain  sum  is  to  be  paid, 
for  the  benefit  of  the  company's  funds)  is  not  to  be  granted 
to  any  person  below  the  age  of  twenty-one,  or  who  has 
not  served  an  apprenticeship  of  five  years  to  an  apothe- 
cary, and  can  produce  testimonials  of  sufficient  medical 
education  and  good  moral  conduct ;  and  any  person  prac- 
tising without  such  certificate,  is  disabled  from  recovering 
his  charges  (i),  and  is  moreover  liable  to  a  penalty  of  20/. 
for  every  such  offence  (/i). 

It  is  also  provided  that  (inasmuch  as  it  is  the  duty  of 
every  apothecary  to  prepare  with  exactness  such  medicines 
as  may  be  directed  for  the  sick  by  any  physician  lawfully 

(/i)  Sect.   14.      As  to  what  con-  (t)  Sect.  21. 

■titutct  practice  as  an  apothecary,  see  (fc)  Brown  v.  Robinson,  1   Car.  & 

Apothecaries' Comp.  i>.  Warburton,  3  P.  264;    Apothecaries'  Company   v. 

Ji.  &  Aid.  40  ;  Same  v.  Cireenough,  Greenwood,  2  U.  &  Adol.  709. 
1  A.  &  E.  N.  S.  799. 
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licensed)  any  apothecary  refusing  to  compound  or  sell,  or 
negligently  compounding  or  selling,  any  medicines  as 
directed  by  any  prescription  or  order,  signed  by  any 
physician  lawfully  licensed  with  bis  initials,  shall  incur 
such  penalties  and  forfeitures  ts  therein Mt  forth  (/).  And, 
farther,  that  the  master,  wardens,  and  society  of  apothe- 
caries for  the  time  being,  or  any  persons  by  them  appointed, 
and  being  not  fewer  than  two,  and  properly  qualified,  may 
at  all  reasonable  times  in  the  day  time  enter  the  shope  of 
any  apothecaries  throughout  England  and  Wales,  and 
search  and  examine  whether  tlie  medicines  and  drugs  be 
wholesome,  and  meet  for  the  health  of  the  subjects  of  the 
realm ;  and  destroy  such  as  they  find  to  be  otherwise ; 
and  report  to  the  master  and  waidens  of  the  society  the 
names  of  the  offenders,  who  are  made  liable  to  a  fine  of 
Gl.  for  the  first,  10/.  for  the  second,  and  '20i.  for  the  third 
ofl'ence  (i/i). 

The  act  contains,  however,  a  proviso  th.*        '  n 

shall  aflect  the  business  of  a  chem'ut  aim  u 

the  buying,  preparing,  compounding,  dispensing  (o),  and 
vending  drugs,  medicines,  and  mt  '  '  'c  compounds 
wholesale  and  retail ;  nor  interfere  \s  rights  of  the 

Universities  of  Cambridge  or  Oxford,  the  College  of  Phy- 
sicians or  of  Surgeons,  or  the  Society  of  Apothecaries 
respectively,  except  as  altered  by  that  act  (/*). 

II.  As  to  attornies  and  solicitors. 

The  statutes  relating  to  this  branch  of  the  legal  profes- 
sion being  very  numerous  and  complicated,  were  amended 
and   consolidated   by  6  &  7   Vict.  c.  73,  by  which  the 

(/)  As  to  the  remedy  of  the  patient  tion,  in  pbaimacj,  see  the  tame  case. 
agaiDSt  the  negligence  of  his  medical  (  p)  By  (i  Geo.  4,  c.  133,  s.  4,  it  is 

attendaot,  vide  post,  p.  472.  provided,  that  every  person  holding  a 

(m)  Sect.  3.  warrant  as  surgeoo  or  assistant- sur* 

(»)  Sect.  28.     See,  as  to  this  ex-  geon  in  th«  army  or  navy,  may  practise 

ception,  The  Apothecaries'  Company  as  an  apotbecaiy,  without  undergoing 

V.  Greeoough,  ubi  sup.  the  examiaatioD,  or  receiving  the  cer- 

(u)  As  to  the  meaning  of  ditpeHta-  tificate  required  by  the  55  Geo.  3. 
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previous  enactments  as  to  the  qualification,  admission,  and 
regulation  of  attornies  and  solicitors  are  repealed. 

By  this  statute  it  is  enacted,  that  no  person  shall  act  as 
an  attorney  or  solicitor,  or  as  such  sue  out  any  writ  or 
process,  or  commence,  carry  on,  solicit  or  defend,  any 
action  or  other  proceeding  in  the  name  of  any  other  person 
or  in  his  own  name,  in  any  court  of  civil  or  criminal  juris- 
diction, or  in  any  court  of  law  or  equity  in  England  or 
Wales,  unless  he  shall  have  been  admitted,  enrolled,  and 
be  otherwise  duly  qualified,  to  act  as  attorney  or  solicitor, 
either  previously  to,  or  else  in  pursuance  of,  the  present 
statute  {q). 

To  entitle  a  person  for  the  future,  to  this  admission 
and  enrolment,  it  is  required,  1st,  that  he  shall  have  served 
(having  been  duly  bound  by  contract  in  writing  so  to  do), 
with  some  practising  attorney  or  solicitor  in  England  or 
Wales,  a  clerkship  of  five  years  (r)  ,•  or^^^he  shall  have 
taken  a  degree,  under  such  circumstances  as  in  the  act 
mentioned,  at  Cambridge,  Oxford,  Dublin,  Durham,  or 
London,  a  clerkship  of  three  years  (s).  And,  2ndly,  that 
in  addition  and  subsequently  to  such  services  he  be  ex- 
amined by,  or  by  direction  of,  one  or  more  of  the  judges 
at  Westminster,  or  (in  the  case  of  a  solicitor)  by  the 
master  of  the  rolls,  touching  his  articles,  service,  fitness 
and  capacity  to  act. 

For  this  purpose  the  judges,  or  any  eight  of  them,  in- 
cluding the  three  chiefs,  or  (in  the  case  of  a  solicitor)  the 
master  of  the  rolls,  may  from  time  to  time  appoint  ex- 
aminers, and  make  such  rules  as  to  the  examination  as  they 
may  think  proper  (J.) ;  and  the  judges,  or  any  one  of  them, 
upon  being  satisfied  by  such  examination,  or  by  the  certi- 

(9)  By  7  &  8  Vict,  c,  101,  s.  70,  (r)  Sects.  2,  3.     See  7  &  8  Vict, 

however,  clerks  and  officers  to  boards  c.  86,  repealing  34  Geo.  3,  c.  14,  as 

of  guardians,  &c,,    under  the    Poor  to  the  enrolment  of  the  indentures  of 

Lavvi,  may  commence  or  deFend  pro-  clerks  to  attornies. 

ceedings  before  magistrates  in  special  («)  Sect.  7. 

or  petty  testioni,  or  out  of  sessions,  (t)  Sects.  16,  17,  18. 
without  being  to  qualified. 
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ficates  of  such  examiners,  of  the  competency  of  any  can- 
didate fur  adiniBsiou,  shall  administer  to  him  such  oath  as 
specified  in  the  act,  viz.  '*  that  he  will  truly  and  honestly 
demean  himself  in  practice,"  and  also  the  oath  of  alle- 
giance ;  and  after  such  oaths  shall  cause  him  to  be  nfmiHfd 
as  an  attorney  of  the  said  courts  of  law  at  WeatmiiMtar, 
or  as  solicitor  of  the  High  Court  of  Chancery,  as  the  ctM 
may  be,  and  his  name  to  be  inroUed  aa  an  attorney  or 
solicitor  of  such  courts ;  which  admkskm  ahall  be  written 
on  parchment,  signed  by  such  judge  or  judges,  or  master 
of  the  rolls,  and  impressed  with  the  proper  stamps(M). 

It  is  moreover  enacted,  that  there  shall  be  a  registrar  of 
attornies  and  solicitors,  whose  duty  it  shall  be  to  keep  an 
alphabetical  list  or  roll  of  all  attornies  and  solicitors^  and 
'to  issue  certificates  as  to  persons  who  have  been  duly 
admitted  and  enrolled  ;  and  the  duties  of  this  office  are  by 
the  act  committed  to  the  "  Incorporated  Law  Society," 
until  some  person  shall  be  appointed  in  their  room  (x). 

Such  a  certificate  from  the  registrar  of  due  admission 
and  enrolment  must  be  produced  to  the  commissioners  of 
stamps  and  taxes  by  any  person  desirous  of  practising  as 
an  attorney  or  solicitor,  before  he  can  obtain  from  th<Mn 
the  stamped  certificate  required  by  the  Stamp  Act,  55 
Geo.  III.  c.  184  (^),  authorizing  him  to  practise  for  the 
ensuing  year  (z) ;  and,  in  order  to  obtain  such  registrar's 
certificate,  a  declaration  in  writing,  signed  by  the  attorney 
desirous  of  practising,  or  by  his  partner,  or,  in  some  cases, 
by  his  London  agent,  containing  his  name  and  address, 
the  courts  of  which  he  is  an  admitted  attorney  or  solicitor, 
and  the  date  of  his  admission,  must  be  dehvered  to  the 
registrar  (a).  And  if  any  attorney  or  solicitor  shall  prac- 
tise in  any  of  the  courts  aforesaid,  without  having  obtained 
a  stamped  certificate  for  the  current  year,  he  shall  be  in- 
capable of  maintaining  any  action  or  suit  to  recover  his 

(u)  Secu.  15,  16.  7  VicU  c.  73. 

(x)  Sect.  21.  (,)  Sect.  22. 

(y)  See  Schedule  1,  put  ii.  of  6  &  (a)  Secu  23. 
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fees  or  disbursements  for  business  done  under  such  cir- 
cumstances (b). 

The  statute  we  are  considering  also  contains  the  follow- 
ing regulations  ; — among  others  of  less  general  interest: — 

That  no  attorney  or  solicitor  shall  have  more  than  two 
clerks  bound  by  contract  in  writing  as  aforesaid  at  one 
and  the  same  time,  nor  any  such  clerk  after  he  shall  have 
left  off  business,  nor  while  he  himself  acts  as  a  clerk ; 
and  that  if  he  becomes  bankrupt,  or  takes  the  benefit  of 
the  Insolvent  Act,  or  be  imprisoned  for  debt  for  twenty- 
one  days,  the  court  may  order  his  clerk  to  be  discharged 
or  assigned  over  to  some  other  person  (c). 

That  a  person  so  bound  as  aforesaid  as  clerk  for  five 
years,  to  an  attorney  or  solicitor,  may  serve  one  of  those 
years  as  pupil  with  a  practising  barrister,  or  certificated" 
special  pleader,  or  with  the  London  agent  of  the  attorney 
or  solicitor  to  whom  he  is  bound  (c?). 

That  clerks  whose  masters  have  died  or  left  off  business 
during  the  term,  or  whose  articles  have  been  cancelled  or 
discharged,  may  enter  into  new  articles  with  other  mas- 
ters, which  shall  be  available  for  the  residue  of  the 
term(e). 

That  all  persons  admitted  as  attornies  of  one  of  the 
superior  courts  of  law  at  Westminster  may,  upon  produc- 
tion of  a  certificate  thereof,  be  admitted  in  any  other  court 
of  law  in  England  or  Wales,  upon  signing  the  roll  of  the 
same ;  and  that  persons  admitted  as  solicitors  in  the  High 
Court  of  Chancery  may  in  like  manner  obtain  their  admis- 
sion in  all  other  courts  of  equity,  and  in  the  Court  of 
Bankruptcy  (/). 

(b)  Sect.  26.  <«)  Sect.  13. 

(c)  Sects.  4,5.  (/)  Sect.  27.     An   attorney    has 

(d)  Sect.  7.  If  he  is  bound  for  by  the  common  law  the  privilege  of 
three  yeara,  under  the  exception  men-  not  being  liable  to  be  sued  (generally), 
tioned  above,  (p.  332),  he  may  serve  except  iu  the  court  or  courts  to  which 
OM  year  with  the  London  agent  of  the  he  belongs.  See  (iage's  case.  Hob. 
attorney  or  solicitor  to  whom  ho  is  177;  Gardner  d.  Jessop,  2  Wils.42i 
bound.  Levris  v.  Kerr,  2  Mee.  &  W.  226. 
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That  no  attorney  or  solicitor,  who  shall  be  a  prisoner  in 
any  gaol  or  prison,  may  commence  or  defend  any  action, 
suit,  or  proceeding  in  law,  equity,  or  bankruptcy,  or  main- 
tain an  action  for  fees  for  business  done  during  such  his 
confine ment(^) ;  and  that  no  practising  attorney  or  solicitor 
shall  be  a  justice  of  the  peace  in  England  or  Wales, 
except  in  counties  or  towns  corporate  having  justices  by 
charter  or  otherwise  (A). 

And  that  no  attorney  or  solicitor  shall  commeDoe  an 
action  or  suit  for  his  fees  or  charges  ia  respect  of  any 
business  whatever,  until  after  the  expiration  of  one  calendar 
month  after  a  bill  of  such  costs  and  charges,  signed  by 
such  attorney  or  solicitor,  shall  have  been  delivered  to  the 
party  to  be  charged  ;  and  such  party  may,  on  a  proper 
application,  obtain  an  order  for  referring  such  bill  to  be 
taxed,  and  for  staying  all  proceedings  to  recover  the 
amount  thereof  in  the  meantime.  An  order  may  also  be 
obtained  directing  an  attorney  or  solicitor  to  deliver  his 
bill,  (when  he  has  not  done  so,)  and  also  an  order  for  bis 
delivering  up  all  deeds,  papers,  and  documents  in  bis 
possession  or  power  touching  the  business  in  such  bill 
comprised  (i). 

It  is  provided,  however,  that  the  act  shall  not  extend  to 
the  examination,  admission,  rights,  or  privileges  of  any 
person  appointed  to  be  solicitor  to  the  treasury,  customs, 
excise,  post-office,  stamp  duties,  or  any  other  branch  of 
the  revenue,  or  the  solicitor  of  the  city  of  London,  or  the 
assistant  of  the  council  for  the  affairs  of  the  admiralty  or 
navy,  or  the  solicitor  to  the  board  of  ordnance  (A). 

(g)  Sect.  31.  (0  Sect.  37. 

(h)  Secte.  33,  39.  (*)  Sect  47. 
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CHAPTER  XIII. 

OF  THE  LAWS  RELATING  TO  BANKS. 


The  invention  of  banking  appears  to  be  due  to  the  Re- 
public of  Venice.  So  early  as  the  year  1171,  Jews  were 
accustomed  to  keep  benches  in  the  market  place  of  that 
state  for  the  exchange  of  money  and  bills,  and  banco  being 
the  Italian  for  bench,  banks  may  have  taken  their  denomi- 
nation from  this  circumstance. 

In  our  own  country  the  business  of  banking  appears  to 
have  been  originally  carried  on  by  the  goldsmiths ;  and 
accordingly  we  find  it  recited  in  an  act  of  the  22  &  23 
Car.  II.,  "  that  several  persons,  being  goldsmiths  and 
"  others,  by  taking  up  or  borrowing  great  sums  of  money, 
"  and  lending  out  the  same  for  extraordinary  hire  and 
"  profit,  have  gained  and  acquired  to  themselves  the  repu- 
**  tation  and  name  of  bankers"  (a). 

Afterwards,  in  the  reign  of  William  and  Mary,  the 
project  was  conceived  (in  imitation,  as  it  would  seem,  of 
the  banks  of  Amsterdam  and  Genoa,  already  founded) 
of  establishing  in  England  a  national  institution  of  the 
same  description  ;  and  in  1694,  parliament  was  accordingly 
prevailed  upon,  though  with  difficulty  (owing  to  apprehen- 
sions then  entertained  of  the  policy  of  the  measure),  to 
pass  an  act  sanctioning  the  creation  of  that  great  cor- 
porate body,  which  has  since  become  so  celebrated,  under 
the  denomination  of  "  The  Governor  and  Company  of  the 
Bank  of  England." 

Our  present  laws  relative  to  banking  apply  either  to  the 
Bank  of  England,  or  to  certain  establishments  of  a  very 
recent  origin,  commonly  denominated  joint-stock  banks 
or  to  private  banks.  In  proceeding  to  give  some  account 
of  the  legal  history  of  the  first,  we  shall  be  led  by  neces- 
sary connexion  to  notice  that  of  the  two  latter  also, 
(u)  See  Jacob's  Diet,  ia  tit.  Bankers. 
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The  act  already  referred  to  as  the  origin  of  the  Bank  of 
England,  was  the  5  W.  &.  M,  c.  20.  It  empowered  their  ma- 
jesties to  receive  voluntary  subscriptions  from  any  persons, 
native  or  foreign,  or  any  bodies  c  r^  *  ,  to  the  amount 
of  1,200,000/.,  to  be  paid  into  th.    .  ^uer  towards  the 

prosecution  of  the  war  with  France  (/») ;  and,  by  letters 
patent  under  the  Great  Seal  (which  were  in  fact  afterwards 
granted  under  date  27th  July,  1694),  to  incorporate  all 
such  subscribers  into  a  company,  to  be  called  **  The 
Governor  and  Company  of  the  Bank  of  T  1  ;"  and 

such  subscribers  were  to  be  paid,  out  of  ii  -  .  s  to  be 
levied  under  that  act,  100,000/.  per  annum  (c).  It  was 
provided,  however,  that  they  should  not  borrow  more  than 
1,200,000/.,  BO  as  to  owe  more  than  that  sum  at  a  time, 
unless  upon  such  funds  as  should  be  agreed  in  parlia- 
ment {d) ;  and  that  their  majesties'  subjects  might  not  be 
oppressed  by  the  said  corporation,  by  their  monopolizing 
or  "  engrossing  any  sort  of  goods,  w  ares,  or  merchandize," 
they  were  prohibited  from  buying  and  selling  goods  («). 
But  the  act  declared  the  Bank  entitled,  nev(  r-''  '  -,  to 
deal  in  bills  of  exchange,  or  to  buy  and  sell  hu.  Id, 

or  silver,  or  to  sell  any  goods  whatsoever,  which  should 
be  left  with  it  in  pledge,  and  not  redeemed  at  the  time 
agreed  upon,  or  within  three  mouths  after,  or  to  sell  goods, 
the  produce  of  lands  which  it  should  have  purchased  (/)  ; 
and  from  the  time  of  the  passing  of  the  act,  or  soon  after- 
wards, we  find  that  the  Bank  began  the  practice,  which 
it  has  ever  since  maintained,  of  issuing  its  own  notes  (g). 

By  subsequent  acts  its  capital  was  progressively  en- 
larged, and  an  exclusive  privilege  or  monopoly  established 
in  its  favour  (A) ;  for  by  one  of  these,  8  &  9  Will.  III.  c.  20, 
(explained  by  15  Geo.  II.  c.  13,  s.  5,)  it  was  enacted,  that 
no  other  bank,  or   company  in  the   nature  of  a  bank, 

(6)  Sects.  19,41.  (J)  Sect  28. 

(c)  Sects.  19,  20.  (g)  Vide  Bank  of  England  v.  An. 

(d)  Sect.  26.  dereon,  3  Bing.  N.  C.  653, 654. 

(«)  Sect.  27.  (h)  As  to  the  Bank's  exclusive  pri- 

VOL.  111.  Z. 
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should  be  allowed  to  be  established  by  act  of  parliament 
within  this  kingdom  (i) ;  and  by  another,  6  Ann.  c.  22,  that 
it  should  not  be  lawful  for  any  other  corporation,  or  for 
more  than  six  persons  united  in  partnership,  in  England, 
to  borrow,  owe,  or  take  up  any  money  on  their  bills 
or  notes,  payable  on  demand,  or  at  less  time  than  six 
months  from  the  borrowing  thereof  (k).  And  though  these 
exclusive  privileges  (popularly  called  the  Bank  Charter) 
have  been  since  in  part  relinquished,  they  are  also  in  part 
still  extant,  as  we  shall  have  occasion  more  particularly  to 
explain  in  the  course  of  the  chapter. 

Subject,  however,  to  the  Bank  Charter,  as  from  time  to 
time  modified,  the  trade  of  banking  has,  from  its  first  in- 
troduction, been  always  free ;  and  other  banks  besides  the 
Bank  of  England  have  consequently  been  long  established 
among  us,  and  that  both  in  London  and  the  country. 
But  as  between  the  country  and  the  London  banks,  the 
following  distinction  has  practically  obtained,  that  the 
former  have  usually  carried  on  business,  like  the  Bank  of 
England,  as  banks  of  issue  (Z},that  is,  have  made  payments 
by  their  own  notes,  while,  on  the  other  hand,  the  latter  have 
been  banks  of  mere  deposit,  that  is,  have  made  payments. 
in  cash  and  Bank  of  England  notes  only,  and  not  in  notes 
of  their  own. 

The  character  of  the  Bank  of  England,  and  of  its 
transactions,  has  always  maintained,  nevertheless,  an  im- 
portance far  greater  than  that  of  any  of  these  establish- 
ments ;  for  while  it  has  carried  on  the  business  ordinarily 
incident  to  banking,  such  as  receiving  deposits  of  money, 
issuing  its  own  paper,  and  discounting  mercantile  bills, 
it  has  been  also  employed  as  a  great  engine  of  state,  by 
receiving  and  paying  the  interest  due  to  the  public  cre- 

vilege,  vide  Bank  of  England  v.  An-  8  Vict.  c.  32,  ss.  6,  18,  the  Banlc  of 

dersoD,  ubi  sup.;  Booth  v.  Bank  of  Englandandailothcibanksofissueare 

England,  6  Bing.  N.  C.  415.  required  to  make  periodical  returns  of 

(i)  8&  9  Will.  3,  c.  20,  8.28.  the  amount  of  their  notes  in  circula- 

(/()  6  Ann.  c.  22,  s.  9.  tion,  which  are  to  be  published  in  tiie 

(/)  By  4  &  5  Vict.  c.  60,  and  7  &  Gazette. 
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ditors  (m),  (for  which  it  has  received  an  allowance  from 
the  public  (w),)  by  circulating  exchequer  bills,  by  accom- 
modating the  government  with  immediate  advances,  on  the 
credit  of  distant  funds,  and  assisting  generally  in  all  the 
great  operations  of  finance.     Its  advances  to  the  govern- 
ment, however,  are  subject  to  the  restrictions  imposed  by 
59  Geo.  III.  c.  76,  which  enacts,  in  conformity  with  an 
early  regulation  (o),  that  it  shall  not  be  lawful  for  the 
bank  to  advance  or  lend  to  the  crown  any  money  what- 
ever, upon  the  credit  of  any  exchequer  bill  or  treatory  bill, 
or  other  government  security,  or  in  any   other  manner 
whatever,  without  the  express  and  distinct  authority  of 
parliament  for  that  purpose  first  obtained  ;  but  withooft 
prejudice  to  its  right  of  purchasing  any  exchequer  bills  or 
government  securities,  then  by  law  permitted,  or  to  its 
advancing  at  the  receipt  of  the  Exchequer  any  moo^ 
whatever,  not  exceeding  in  the  whole  the  sum  necessary 
to  make  good  any  deficiency  in  the  Consolidated  Fund  (p) 
at  the  close  of  any  quarter,  upon  the  credit  of  exchequer 
bills,  issued  under  the  authority  of  the  act  57  Geo.  III. 
c.  48,  or  the  act  59  Geo.  III.  c.  19. 

In  the  year  1797,  owing  to  a  tempwrary  failure  in  public 
credit,  and  a  consequent  run  upon  the  Bank,  it  waa  deemed 
necessary  to  restrain  it  for  a  limited  period  from  making 
payments  in  cash  ;  and  an  act  of  parliament,  37  Geo.  III. 
c.  45,  was  passed  in  that  year  for  the  purpose,  the  pro- 
visions of  which  were  continued,  by  subsequent  acts  (9), 
until  the  1st  of  May,  1823,  when  the  restriction  ceased. 

In  the  year  1826,  the  Bank  consented  to  an  arrange- 
ment (r),  by  which  it  was  authorized  (so  far  as  its  already 
existing  powers  might  be  deemed  inadequate  to  the  pur- 

(m)  As  to  the  national  debt,  vide  c.  1 ;  42  Geo.  3,  c.  40 ;  43  Geo.  3, 

sup.  vol.ii.  p.  586.  c.  18;  44  Geo.  3.  c.  1 ;  54  Geo.  3, 

(n)  As  to  this  allowance,  see  48  c.  99  ;  55  Geo.  3,  c.  28  ;  56  Geo.  3, 

Geo.  3,  c.  4,  s.  6  ;  7  &  8  Vict.  c.  22.  c.  40  ;  68  Geo.  3,  c.  37  ;  59  Geo.  3, 

(o)  5  W.  &  M.  c.  20,  s.  30.  c.  49. 

(p)  Vide  sup.  vol.  ii.  p.  590.  (r)  Vide  7  Geo.  4,  c.  46,  h.  1.  15. 

(q)  37  Geo.  3,  c.  91  j  38  Geo.  3, 

z2 
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pose)  to  extend  the  circulation  of  its  paper,  by  establishing 
in  country  districts  banks  of  its  own,  managed  by  its 
agents  on  the  spot,  while  on  the  other  hand  it  relinquished 
in  part  its  exclusive  privileges,  so  as  to  admit  (within  cer- 
tain limits,  and  subject  to  certain  conditions)  the  intro- 
duction of  other  banking  corporations  and  banking  com- 
panies exceeding  six  in  number,  with  power  to  issue  bills 
or  notes,  though  payable  on  demand,  or  at  less  time  than 
six  months  from  the  borrowing;  which  companies  have 
been  since  commonly  denominated  joiw^  stock  banks  (s). 

Both  these  objects  were  carried  into  effect  by  the  7 
Geo.  IV.  c.  46.  As  to  the  first  it  is  provided,  that  it  shall 
be  lawful  for  the  said  governor  and  company  to  authorize 
any  committee  or  agents  to  carry  on  banking  in  their  be- 
half, at  any  place  in  England,  and  to  give  them  the  neces- 
sary powers  of  management  and  superintendence,  and  to 
issue  to  such  agents,  or  their  officers  or  servants,  cash, 
bills,  notes,  and  other  securities ;  subject  however  to  a  pro- 
viso, that  this  power  shall  be  exercised  in  such  manner  as 
may  from  time  to  time  be  appointed  by  bye-laws  made  at 
a  general  court,  and,  in  default  of  such  bye-laws,  by  the 
governor,  deputy  governor  and  directors,  or  the  major 
part  of  them ;  and  also  to  a  proviso,  that  in  any  place 
where  banking  shall  be  so  carried  on,  on  behalf  of  the 
said  governor  and  company,  any  promissory  note,  issued 
on  their  account  in  such  place,  shall  be  made  payable  in 
coin  in  such  place  as  well  as  in  London  (t).  In  addition 
to  which  enactments,  with  respect  to  branch  banks,  it  has 
been  since  provided  by  3  &  4  Will.  IV.  c.  98,  that  after 
Ist  August,  1834,  all  the  Bank  of  England's  promissory 
notes  on  demand,  which  shall  be  issued  at  any  place  in 
England  out  of  London,  where  banking  shall  be  carried 
on,  on  behalf  of  the  Bank  of  England,  shall  be  made  pay- 
able at  the  place  where  such  notes  shall  be  issued.  And 
farther,  that  the  Bank  of  England  shall  not  be  liable  to 

(i)  8o  called  also  in  the  title  of  1       see  Bramah  v.  Roberts,  3  Bing.  N.  C. 
&2Vitt  c,9r),aniJ76c8  Vicl.c.  113.       971.     Et  vide  sup.  p.  182. 
Attojoint  »tock  companies  in  general,  (t)  7  Geo.  4,  c.  46,  s.  16. 
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pay  at  a  branch  bank  any  note  of  the  Bank  of  England 
not  made  specially  payable  there ;  but,  on  the  other  hand, 
shall  be  bound  to  pay  in  London  all  notes,  whether  those 
of  the  Bank  of  England  itself,  or  its  branches  (m). 

As  to  the  introduction  of  the  joint  stock  banks,  tlie 
same  statute  7  Geo.  IV.  c.  46  (x),  provides,  that  after  the 
passing  of  that  act  it  shall  be  lawful  for  any  coqwratiou 
erected  for  the  purpose  of  banking,  or  for  any  number  of 
persons  in  co-partnership,  though  consisting  of  more  than 
six,  to  carry  on  the  trade  of  bankers,  in  England,  and  to 
issue  their  bills  or  notes  at  any  places  in  England  exceed- 
ing sixty-five  miles  from  London,  payable  on  demand,  or 
otherwise,  at  some  place  or  places  specified  upon  such 
bills  or  notes,  exceeding  sixty-five  miles  from  London, 
and  not  elsewhere (y).  But  it  also  enacts  as  follows: — 
that  before  any  such  corporation  or  co-partnership  begin 
to  issue  bills  or  notes,  and  also  in  every  year  afterwards, 
an  account  or  return  shall  be  made  out  and  delivered  to 
the  stamp  office  in  London  (z),  to  be  there  registered,  set^ 
ting  forth,  among  other  particulars,  the  names  and  places 
of  abode  of  all  the  members,  and  of  two  or  more  persons 
being  members  and  resident  in  England,  who  shall  have 
been  appointed  public  officers  of  such  corporation  or  part- 
nership, with  their  title  of  office  or  other  description  (a). 
Also,  that  all  proceedings  at  law  or  in  equity  commenced 
by  such  co-partnership  against  any  persons,  whether  mem- 
bers thereof  or  otherwise  (6),  or  commenced  by  any  persons, 
whether  members  or  otherwise,  against  such  co-partner- 
ship, shall  be  brought  by  or  against  such  public  officer 
as  the  nominal  plaiutifi'  or  defendant,  by  whom  such  co- 
partnership shall  be  represented  (c),  but  that  every  judg- 

(u)  Sects.  4,  6.  miUge  v.  Hamer.  ibid   793. 

(x)  On   the  subject  of  joint  stock  (a)  Christie  c.  Peart,9  Dowl.P.C. 

banks,  see  also  1  &  2  Vict.  cc.  10,96 ;  291. 

2  &  3  Vict.  c.  68  ;  3  &  4  Vict.  c.  1 1 1  ;  (6)  Manner;  v.  Rowley.  10  Sim. 

6&6Victc.  85}7&8Vict.c.ll3.  471. 

(y)  Sect.  I.  (f)  Sect.   9.      See    Robinson    v. 

(s)  As  to  this  return,  see  Edwards  Steward,  I  Man.&  G.511  ;  Spillerv. 

V.  Buchanan,  3  B.  &  Adol.  788 ;  Ar-  Johnson,  6  Mee.  &  W.  570. 
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merit  or  decree  against  its  public  officer  shall  have  the 
like  effect  against  the  property  of  the  co-partnership  and 
its  members,  as  if  such  judgment  or  decree  had  been 
against  the  partnership  itself;  and  that  execution  upon 
any  judgment  against  the  public  officer  of  such  corpora- 
tion or  co-partnership,  whether  as  plaintiff  or  defendant, 
may  be  issued  against  any  member  or  members  for  the 
time  being  of  such  corporation  or  co-partnership  ;  and  in 
case  that  shall  be  ineffectual  (c?),  then  (by  leave  of  the 
court  first  obtained)  against  any  person  who,  though  no 
longer  actually  a  member,  was  so  at  the  time  the  contract 
was  entered  into,  or  before  such  contract  was  executed,  or 
at  the  time  of  the  judgment  obtained,  provided  only  that 
he  shall  not  have  ceased  to  be  a  member  for  three 
years  (e). 

Since  this  act,  banks  may  be  considered  as  having  be- 
come subject  to  the  distribution  referred  to  at  the  outset 
of  the  chapter,  that  is,  as  consisting  either  of  the  Bank  of 
England  (including  its  branches),  o{  joint  stock  hanks,  or 
of  private  banks ;  by  the  last  of  which  terms  are  to  be 
understood  all  banking  establishments  distinct  from  the 
Bank  of  England,  and  not  registered  as  joint  stock  banks. 

The  Bank  Charter  had  been  originally  limited  to  deter- 
mine upon  twelve  months'  notice  after  1st  August,  1705  ; 
but  the  period  has  been  since  from  time  to  time  enlarged 
by  many  successive  acts  of  parliament  (/).  By  one  of 
these,  already  alluded  to,  the  statute  3  &  4  Will.  IV.  c.  98, 
the  former  privileges  are  confirmed,  subject  to  the  modifi- 
cation they  had  received  ;  but  it  is  declared  that  any  cor- 
poration or  partnership,  though  consisting  of  more  than 
six,  may  carry  on  banking  in  London,  or  within  sixty-five 
miles  thereof,  provided  that  it  do  not  borrow,  owe,  or  take 

(<f )  Eardley  v.  Law,  12  Ad.  &  El.  (/  )  See  the  following  acts  :  3  Geo. 

802.  l,c.8;   15Geo.2,  c.  13;24Geo.2, 

(«)  Sect.  13.    Ai  to  the  mode  of  c.  4  ;  4  Geo.  3,  c.  25  j  21  Geo.  3,  c. 

proceeding  to  execution  under  this  sec-  60 ;  39  &  40  Geo.  3,  c.  28  ;  55  Geo.  3, 

tion,  Me  Haniford  v.   HoKanquct  (in  c.16;  56  Geo.  3,  c.  96  ;  7  Geo.  4,  c. 

•rror),  2  Ad.  &  Kl.  N.  S.  972  ;  and  46;  3  6c  4  Will.  4,  c.  98  ;  7  &  8  Vict. 

■ee  Cross  v.  Law,  6  Mee.  6c  W.  217.  c.  32. 
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up  in  England  any  money  on  their  bills  or  notes  payable 
on  demand,  or  at  less  than  six  months  from  the  borrow- 
ing. And  the  act  reserves  a  power  to  any  corporation  or 
partnership  carrying  on  business  beyond  the  radius  of 
sixty-five  miles,  and  not  having  any  house  of  business  or 
establishment  as  bankers  in  London,  or  within  the  radius, 
to  make  and  issue  their  bills  and  notes,  payable  on  de- 
mand or  otherwise,  at  the  place  where  issued  (being 
beyond  the  radius),  and  also  in  London ;  and  to  have  an 
agent  or  agents  in  London,  or  at  any  other  place  at  which 
such  bills  or  notes  shall  be  made  payable,  for  the  purpose 
of  payment  only  (^).  But  it  is  provided  that  no  such  bill 
or  note  shall  be  for  any  sum  less  than  6/.,  or  be  re-issued 
in  London  or  within  sixty-five  miles  thereof  (A). 

This  act  also  contains  the  following  regulation :  that 
after  the  1st  August,  1834,  unless  and  until  the  legislature 
shall  otherwise  direct,  tender  of  a  note  of  the  Bank  of 
England,  expressed  to  be  payable  to  bearer  on  demand, 
shall  be  a  legal  tender  to  the  amount  therein  expressed, 
for  all  sums  above  5/.,  so  long  as  such  bank  shall  continue 
to  pay,  on  demand,  their  notes  in  legal  coin ;  but  subject 
to  a  proviso  that  it  shall  not  be  a  legal  tender  by  the 
Bank  itself  or  its  branches  (i). 

Such  was  the  history  of  the  law  relative  to  banks,  prior 
to  the  passing  of  the  new  act  of  the  present  year,  for  far- 
ther continuance  of  the  Bank  Charter.  But  by  this  sta- 
tute, 7  &  8  Vict.  c.  32,  great  changes  have  been  introduced. 
For  it  lays  down  a  new  system  of  regulation  aflecting  not 
only  the  Bank  of  England,  but  all  bankers  whatever ;  its 
main  object  being  to  place  the  general  circulation  of  the 
country  upon  a  sounder  footing,  and  to  prevent  as  much 
as  possible  those  fluctuations  in  the  currency,  to  which 
many  of  our  commercial  embarrassments  have  been 
ascribed. 

First,  then,  as  to  the  Bank  of  England.     This  act  con- 

(g)  3  &  4  Will.  4.  c.  98.  s.  2.    See  (i)  Sect  8.  As  to  tender,  vide  sup. 

also  3  ic  4  Will.  4,  c.  83.  vol.  li.  p.  539. 

{h)  3&4  Will.4,c.  98,  s.1. 
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tinues  its  charter  or  exclusive  privilege  (subject  to  the 
modifications  therein  contained),  but  makes  it  determin- 
able upon  twelve  months'  notice  to  be  given  after  1st  Au- 
gust, 1855,  and  upon  re-payment  of  certain  debts  therein 
particularized.  It  also  provides  that  the  issue  of  its  notes 
payable  on  demand  shall  hereafter  be  kept  distinct  from 
its  general  banking  business ;  that  it  shall  appropriate  to 
its  issue  department  securities  to  the  value  of  14,000,000/., 
(including  the  debt  due  to  it  by  the  public,)  and  so  much 
of  its  gold  coin,  and  gold  and  silver  (k)  bullion,  as  is  not 
required  for  its  banking  department ;  that  thereupon  there 
shall  be  delivered  out  of  the  issue  department  such  an 
amount  of  bank  notes  as,  together  with  those  in  circula- 
tion, shall  be  equal  to  the  aggregate  amount  of  the  secu- 
rities, coin  and  bullion  so  appropriated ;  that  the  whole 
amount  of  its  notes  in  circulation  shall  be  deemed  to  be 
issued  on  the  credit  of  such  securities,  coin  and  bullion ; 
that  the  amount  of  such  securities  shall  not  be  increased 
except  as  after  mentioned,  but  may  be  diminished  as  from 
time  to  time  occasion  may  require ;  and  that  after  such 
appropriation  to  its  issue  department,  it  shall  not  be 
lawful  for  the  Governor  and  Company  to  issue  notes, 
either  into  its  banking  department,  or  to  any  person 
whatever,  save  in  exchange  for  other  notes,  or  gold  coin 
or  bullion,  or  securities  taken  by  the  issue  department 
under  the  provisions  of  the  act.  And  farther,  that  an  ac- 
count of  its  securities,  gold  coin,  bullion  and  notes  in  the 
issue  department,  and  also  of  its  capital  stock  and  de- 
posits, money  and  securities,  in  the  banking  department, 
shall  be  transmitted  weekly  to  the  commissioners  of 
stamps  and  taxes,  in  such  form  as  the  act  prescribes,  and 
published  by  them  in  the  London  Gazette. 

As  to  banks  of  issue  (other  than  the  Bank  of  England) : 
the  act  provides  that  in  future  it  shall  not  be  lawful  for 
any  banker  to  draw,  accept,  make,  or  issue  any  bill  or 
note,  or  engagement  for  the  payment  of  money,  payable 
to  bearer  on  demand,  or  to  borrow,  owe,  or  take  up  any 
(k)  The  lilver  bullioQ  ii  not  to  exceed  one  fourth  of  the  gold  coio  aud  bullion. 
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money  on  his  bills  or  notes  payable  to  bearer  on  demand, — 
except  that  it  shall  be  lawful  for  any  banker,  who  on  the 
6th  May,  1844,  was  carrying  on  the  business  of  a  banker, 
and  was  then  lawfully  issuing  his  own  notes,  to  continue 
to  issue  them.  But  if  he  become  bankrupt,  or  cease  to 
carry  on  the  business,  or  discontinue  the  issue  of  notes, 
either  by  agreement  with  the  Bank  of  England,  or  other- 
wise, his  privilege  in  this  respect  is  at  an  end,  and  incapable 
of  revival.  It  is  also  provided,  that  he  shall  not  hereafter 
have  in  circulation  a  greater  amount  of  notes  than  the  aver- 
age amount  which  he  hud  circulated  before  the  act ;  such 
average  to  be  ascertained  in  such  manner  as  the  act  pro- 
vides. And  farther,  that  if  any  such  banker  as  last  afore- 
said shall  cease  to  issue,  it  shall  be  lawful  for  her  Majesty 
in  council,  upon  application  of  the  Bank  of  England,  to 
authorize  the  Bank  of  England  to  increase  the  14,000,000/. 
of  securities  in  the  issue  department,  in  the  proportion  of 
two-thirds  of  the  amount  so  withdrawn  from  circulation. 

And  lastly,  as  to  bayiks  in  general:  that  every  banker 
shall,  on  the  1st  of  January  in  every  year,  or  within  fifteen 
days  after,  make  a  return  to  the  commissioners  of  stamps 
and  taxes,  of  his  name,  residence,  and  occupation,  and 
that  of  each  of  his  partners,  and  the  name  of  his  firm,  and 
the  place  where  the  business  is  carried  on  ;  and  the  com- 
missioners shall,  on  or  before  1st  March,  publish  the  same 
in  some  newspaper  circulating  either  in  the  town  or  county. 
And  that  for  the  future  it  shall  be  lawful  for  all  part- 
nerships, though  exceeding  six  in  number,  carrying  on  the 
business  of  banking  in  London  or  within  sixty-five  miles 
thereof,  to  draw,  accept,  or  indorse  hills  of  exchange,  not 
being  payable  to  bearer  on  demand,  any  thing  in  the  act  of 
3  &  4  Will.  IV.  c.  98,  to  the  contrary  notwithstanding. 

By  another  act  of  this  year,  7  &  8  Vict.  c.  113,  new  pro- 
visions are  also  made  for  the  regulation  of  joint  stock 
banks.  Besides  others,  which  cannot  be  conveniently 
particularized  within  our  present  limits,  it  is  enacted,  that 
no  such  company  established  on  or  after  6th  May,  1844, 
shall  carry  on  business  in  England,  unless  the  deed  of 
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partnership  shall  contain  such  particulars  as  in  the  act  set 
forth,  and  be  in  such  form  as  shall  be  approved  by  the 
Board  of  Trade;  nor  unless  the  shares  have  been  all  sub- 
scribed for,  the  deed  of  partnership  executed  by  all  the 
shareholders,  and  the  half  of  each  share  paid  up  ;  nor  un- 
less it  shall  have  obtained  from  her  Majesty  letters-patent 
of  incorporation,  which  she  is  empowered  to  grant  (for  a 
term  of  years  not  exceeding  twenty)  upon  petition,  such 
petition  being  first  referred  to  the  Board  of  Trade  and  a 
report  made  therefrom  ;  nor  unless  a  memorial  shall  have 
been  filed  with  the  commissioners  of  stamps,  containing 
such  particulars  relative  to  such  companies  as  in  the  act 
prescribed,  which  memorial  is  to  be  annually  renewed. 
And  as  to  the  effect  of  such  incorporation,  it  is  provided, 
that  it  shall  be  without  prejudice  to  the  personal  liability 
of  individual  shareholders,  against  whom  execution  may 
be  taken  out  by  leave  of  the  court,  provided  an  execution 
against  the  corporate  property  has  been  found  to  be  in- 
effectual, and  provided  the  individual  proceeded  against 
had  not  ceased  to  be  a  shareholder  for  three  years  before 
judgment  was  obtained. 

As  to  banking  partnerships  of  more  than  six  persons, 
which  were  established  before  the  6th  May,  1844,  they  re- 
main, until  they  apply  for  such  letters-patent  as  aforesaid, 
subject  to  the  provisions  of  the  former  law  relative  to  joint 
stock  banks  ;  with  this  additional  provision,  however,  that 
such  partnerships,  established  on  the  6th  May  for  the 
purpose  of  carrying  on  the  business  of  bankers  within 
sixty-five  miles  of  London,  and  not  within  the  provisions 
of  that  act,  shall  have  the  same  powers  and  privileges  of 
suing  and  being  sued  in  the  name  of  a  public  officer,  and 
be  subject  to  the  same  regulations  for  enforcing  judg- 
ments obtained  in  such  suits,  as  belong  to  companies 
carrying  on  business  beyond  that  radius  under  7  Geo.  IV. 
c.  46  (/). 

(0  Vide  tup.  p.  341 ;  and  as  to      3,    c.  184  ;    9  Geo.  4,  c.  23  ;  7  &  8 
itampi  payable  on  notei,  vide  65  Geo.       Vict.  c.  32,  s.  7. 
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CHAPTER  XIV. 

OF  THE  LAWS   RELATING   TO   THE   REGISTRATION  OF 
BIRTHS,  DEATHS,  AND  MARRIAGES. 


The  registration  of  births,  deaths  and  marmgM,  ft  prac- 
tice  so  important  in  every  country  for  the  authentication 
of  the  civil  rights  of  individuals,  and  the  promotion  of 
many  objects  connected  with  the  science  of  poUtical  eco- 
nomy, has  been  but  very  recently  introduced  among  ui ; 
though  another  species  of  registration,  having  reference  to 
baptisms,  burials,  and  marriages,  had  been  long  in  use,  and 
is,  in  regard  to  the  two  former  ceremonies,  still  in  force. 
It  is  to  this  more  antient  method,  which  (aa  connected 
with  the  offices  of  the  church,  and  originally  directed  by 
the  canon  law,)  may  be  termed  the  ecclesiastical,  that  we 
shall  first  advert,  and  our  attention  will  next  be  directed 
to  the  new  method  of  registering  births,  deaths  and  mar- 
riages, which  may  be  termed,  by  way  of  distinction  from 
the  former,  the  civil. 

I.  As  to  the  ecclesiastical  mode  of  registration. 

This  system  is  said  to  be  coeval  with  the  Protestant 
Church ;  having  been  first  established  by  Cromwell,  Lord 
Vicegerent,  30  Hen.  VIII.  1538  (a).  Various  enactments 
for  its  confirmation  were  passed  in  succeeding  reigns ;  and 
by  a  canon  (6)  in  the  time  of  James  I.,  still  in  force,  and 
by  several  statutes,  particularly  52  Geo.  III.  c.  146,  far- 
ther provisions  were  made  for  its  regulation  (c). 

(a)  Godolph.  Abridg.  144.  4,  c.  76;  the  last  of  which  was  re- 

(6)  Caaon  70,  I  Jac.  1,  1667.  pealed,  as  far  as  regards  the  subject 

(c)  See  also  6  &  7  Will.  3,  c.  6,  of  registratioo  and  marriages,  by  6  & 

s.  24,  and  the  Marriage  Act,  4  Geo.  7  Will.  4,  c.  86,  s.  1. 
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This  statute,  so  far  as  it  relates  to  the  registry  of  mar- 
riages, was  repealed  {d)  on  the  introduction  of  the  civil 
method,  hereafter  to  be  described,  but  still  remains  in 
force  as  regards  baptisms  and  burials,  and  provides,  that 
registers  of  public  and  private  baptisms  and  burials  so- 
lemnized according  to  the  rites  of  the  estabhshed  church, 
in  any  parish  or  chapelry  in  England,  shall  be  made 
(within  seven  days  after  the  celebration  of  the  same)  (e) 
by  the  rector,  vicar,  curate,  or  other  officiating  minister 
of  the  parish,  in  books  of  parchment  or  durable  paper, 
wherein  such  particulars  shall  be  inscribed,  and  in  such 
form  and  manner,  as  by  the  schedule  to  the  act  annexed 
is  set  forth  (/). 

In  cases  where  the  baptism  or  burial  is  performed  in 
any  place  other  than  the  parish  church  or  church-yard,  by 
a  clergyman  not  being  the  rector,  vicar,  or  curate  of  the 
parish,  he  must  transmit  on  that  or  the  following  day  a 
certificate  that  he  has  performed  such  ceremony,  to  the 
minister  of  the  parish,  who  shall  duly  enter  it  among  the 
parish  registers  (g). 

The  books  wherein  such  entries  are  made  are  to  be 
carefully  preserved  by  the  officiating  minister  in  a  dry 
well-painted  iron  chest,  and  are  not  to  be  removed  there- 
from except  for  the  purpose  of  making  such  entries,  or 
other  such  specific  purposes  as  mentioned  in  the  act(^). 

An  annual  copy  of  the  contents  of  these  register  books, 
certified  by  the  minister,  is  to  be  transmitted  by  the 
churchwardens,  by  post,  to  the  registrar  of  the  diocese, 
who  is  bound  to  make  report  to  the  bishop  whether  he  has 
duly  received  such  copy  or  not  (i) ;  and  alphabetical  lists 
of  the  entries  are  directed  to  be  made  out  by  the  registrar, 
which  are  to  be  open  to  public  search  at  reasonable  times 
upon  payment  of  certain  fees  (ft). 

(d)  6  &  7  Will.  4.  c.  86,  8.  1.  (/.)  Sect.  5. 

(«)  52  Geo.  3,  c.  146,  s.  3.  (i)  Sects.  7,  8. 

(/)Sect.  1.  (fc)  Sect.  12. 
C^)  Sect.  4. 
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It  is  farther  enacted,  that  any  person  who  knowingly 
inserts  any  false  entry  into  these  re«^ister8  or  the  certified 
copies,  or  who  forges  any  part  thereof,  or  wilfully  destroys 
the  same,  or  knowingly  certifies  any  fraudulent  or  defec- 
tive copy,  shall  be  guilty  of  felony,  and  subject  to  trans- 
portation for  fourteen  years  (/). 

II.  Of  the  civil  system  of  registration. 

The  above  is  a  succinct  account  of  the  ecclesiastical 
and  more  antient  method  of  registration ;  but  the  entries 
thereby  obtained  were  found  in  fact  to  be  oden  both  in- 
complete and  inaccurate,  and  otherwise  inadequate  to  the 
purposes  designed,  being  (among  other  objections)  com- 
memorative not  of  births  and  deaths  generally,  but  only 
of  such  as  are  attended  with  the  proper  ceremonies  of  the 
church.  Accordingly,  on  the  28th  March,  1833,  a  com- 
mittee of  the  House  of  Commons  was  ap{x>inted  to  consider 
and  report  upon  "  the  general  state  of  parochial  registers, 
"  and  the  laws  relating  to  them,  and  on  a  general  regis- 
"  tration  of  births,  baptisms,  deaths,  and  marriages  in 
"  England  and  Wales;"  and  the  report  of  this  body  led 
to  the  introduction  (wholly  independent  of  and  co-existent 
with  the  method  for  registeiing  baptisms  and  burials 
above-mentioned)  of  the  system  for  registering  hirthsy 
marriages  and  deaths,  which  we  are  about  to  describe. 

The  statutes  which  contain  the  law  upon  this  subject 
are  the  6  &  7  Will.  IV.  c.  86  (considered  as  one  act  with 
the  preceding  chapter  of  the  same  year,  intituled  "  An  Act 
for  Marriages  in  England"  {m)  );  7  Will.  IV.  &  I  Vict.  c. 
22 ;  and  3  &  4  Vict,  c  92. 

By  these  acts  the  guardians  of  every  poor  law  union 
throughout  England  and  Wales  (or  the  poor  law  commis- 
sioners in  the  case  of  places  not  possessing  a  board  of 
guardians  {n)  )  are  directed  to  divide  the  union  or  parish, 
of  which  they  have  the  care,  into  as  many  districts  as  they 
shall   think    proper   (subject,   in   case   of  a   division   by 

(/)  Sect.  14.  (m)  6  &  7  Will.  4,  c.  85,  s.  44.  (■)  Sect.  10. 


350    BK.  IV.  OF  PUBLIC  RIGHTS.  — PT.  III.  SOCIAL  ECONOMY. 

guardians,  to  the  approval  of  the  registrar-general  herein- 
after-mentioned), each  of  which  districts  is  to  be  called  by 
a  distinct  name,  and  shall  possess  a  registrar,  who  shall 
be  resident  therein  (o). 

The  registrars  of  each  union  are  subjected  to  the  super- 
vision of  their  "  superintendent  registrar,"  an  office  to  be 
filled  as  of  right  (in  case  of  his  due  qualification  and  ac- 
ceptance) by  the  clerk  to  the  guardians  of  the  union, 
during  the  pleasure  of  the  registrar-general  (p). 

These  "  superintendent  registrars"  are  in  their  turn  sub- 
jected to  the  authority  of  an  officer,  to  be  appointed  under 
the  great  seal,  and  to  hold  office  during  the  pleasure  of 
the  crown,  called  "  the  registrar-general  of  births,  deaths 
and  marriages  in  England"  {q),  to  whom,  subject  to  such 
regulations  as  shall  be  made  by  a  principal  secretary  of 
state  (r),  the  general  superintendence  of  the  whole  system 
and  the  practical  details  (where  no  specific  directions  are 
given  by  the  acts)  are  entrusted. 

Provision  is  also  made  by  the  acts  for  the  establish- 
ment of  a  proper  office  in  London,  to  be  called  the  "  Ge- 
neral Register  Office;"  and  register  offices  for  each  union 
(to  be  placed  under  the  respective  superintendents),  for 
the  preservation  and  safe  custody  of  the  registers  when 
collected  (s) ;  and  they  contain  regulations  as  to  the  uni- 
form construction  and  durable  materials  of  the  hooks 
wherein  the  entries  are  to  be  made  {t). 

Such  is  an  outline  of  the  machinery  of  the  system — the 
practical  working  out  of  which  in  the  first  instance  de- 
pends, it  will  be  seen,  upon  the  registrars. 

Their  duties  are  threefold. 

1.  As  to  births.  Every  registrar  is  authorized  and  re- 
quired to  inform  himself  carefiiUy  of  every  birth  which 
shall  happen  in  his  district,  and  to  learn  and  register,  as 

(o)  6  &   7  Will.  4,  c.  86,  »s.  7,  (r)  Sect.  5. 

10,  11,  16.  (j)  Sect.  9. 

(p)  Ibid.  t.  7.  (()  S«ct.  17. 

(y)  SecU2. 
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soon  after  the  event  as  may  conveniently  be  done,  such 
particulars  as  are  required  by  the  schedule  to  the  6  &  7 
Will.  IV.  c.  86,  annexed,  to  be  registered  touching  such 
birth  (u) :  and  the  father  or  mother  of  any  child  born,  or 
the  occupier  of  any  house  in  England  wherein  any  child 
shall  be  born,  may,  within  forty-two  days  after  the  day  of 
such  birth,  give  notice  thereof  to  the  registrar  of  the  dis- 
trict (x) ;  and  within  the  same  period,  the  father  or  mother 
of  any  child  born  in  England,  or,  in  case  of  their  death  or 
other  inability,  the  occupier  of  the  house,  «Aa//,  upon  being 
requested  so  to  do  (y),  give  information,  to  the  best  of  bis 
or  her  knowledge  and  belief,  of  the  several  particulars 
required  to  be  known  and  registered  touching  tlie  birth  of 
such  child  (z). 

After  the  expiration  of  the  above-mentioned  period  of 
forty-two  days,  registration  may  still  take  place ;  but  in 
this  case  a  solemn  declaration  as  to  the  truth  of  the  par- 
ticulars required  must  be  made  by  the  farther  or  guardian, 
or  some  person  present  at  the  birth  (a) ;  and  the  entry  of 
the  birth  must  be  signed  not  only  by  the  registrar  but  the 
superintendent  registrar;  and  a  fee  is  payable  to  each  of 
these  officers  by  the  person  requiring  the  registry  to  be 
made  {h).  And  after  the  expiration  of  six  calendar  months 
from  the  time  of  the  birth,  no  registry  thereof  can  upon 
any  pretence  be  made  except  in  the  case  of  a  child  born 
at  sea  (c). 

It  is  also  to  be  observed,  that  on  the  registry  of  a  bap- 
tized child,  the  baptismal  name  is  one  of  the  particulars 
required  to  be  entered  ;  and  that  where  the  child  regis- 
tered is  not  yet  baptized,  there  is  a  provision  authorizing 
the  baptismal  name  to  be  added  to  the  other  particulars, 
at  any  time  within  seven  days  from  the  baptism,  provided 

(u)  Sect.  18.  (j)  SecU  20. 

(x)  Sect.  19.  (a)  Seel.  22. 

(y)  Upon  pain  of  being  liable  to  (6)  Ibid, 

an  indictment  for  a  misdemeaaor.    R.  (c)  Sect.  23. 
t.  Price,  11  Ad.  &  El.  727. 
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that  ceremony  has  been  performed  within  six  calendar 
months  after  the  registry  took  place  {d}. 

The  acts  also  contain  these  farther  provisions, — that  in 
case  of  the  exposure  of  any  new-born  child,  the  overseers 
of  the  poor  shall  forthwith  give  notice  thereof,  and  of  the 
place  where  the  child  was  found,  to  the  registrar  (e) ;  and 
in  the  case  of  a  birth  at  sea,  information  of  the  particulars 
required  to  be  registered  are  to  be  forthwith  minuted  by 
the  commander  of  the  vessel,  and  on  his  arrival  at  any  port 
in  the  United  kingdom,  certified  by  him  to  the  registrar- 
general  ( /). 

2ndly.  As  to  marriages. — The  forms  as  to  the  registra- 
tion of  marriages  were  incidentally  described  in  a  former 
part  of  the  work,  so  far  as  to  supersede  the  necessity  of 
now  recurring  to  them;  and  it  therefore  only  remains  to 
advert  to  the  duties  of  the  registrar, — 

3dly.  As  to  deaths. — Every  registrar  is  authorized  and 
required  to  inform  himself  carefully  of  every  death  which 
shall  happen  in  his  district,  and  learn  and  register,  as  soon 
after  the  event  as  conveniently  may  be  done,  such  parti- 
culars concerning  the  same  as  in  the  schedule  before 
mentioned  contained  ((/) :  and  the  occupier  of  every  house 
in  England,  in  which  any  death  shall  happen,  may  within 
five  days  after  the  day  of  such  death,  give  notice  thereof 
to  the  registrar  of  the  district  (h) ;  and  some  person  pre- 
sent at  the  death,  or  in  attendance  during  the  last  illness 
of  any  person  dying  in  England,  or  in  default  of  all  such 
persons,  the  occupier  of  the  house  in  which  such  death  has 
happened  (or  if  the  occupier  be  the  person  dying,  then 
some  inmate),  shall,  within  eight  days  after  the  day  of  the 
death,  give  information,  upon  being  requested  so  to  do, 
to  the  registrar,  according  to  the  best  of  his  or  her  know- 
ledge and  belief,  touching  such  particulars  as  are  required 
to  be  known  and  registered  touching  the  death ;    and  in 

((/)  Sect.  24.  (g)  Sect.  18. 

(•)  Sect.  19.  (/i)  SecU  19. 

(/;  Sect.  21. 
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the  case  of  an  inquest  upon  the  body,  such  information 
is  to  be  conveyed  to  tlie  registrar  by  the  coroner  before 
whom  such  inquest  is  held  (i)- 

And  it  is  farther  enacted,  that  upon  entering  any  death, 
the  registrar  is  to  deliver  to  the  undertaker,  or  other  per- 
son having  charge  of  the  funeral,  a  certificate  of  the  due 
registration  of  the  same,  which  is  to  be  delivered  over  by 
him  to  the  minister ;  provided  always,  that  ia  case  of  in- 
quests the  coroner  may  order  the  body  to  be  buried,  if  he 
think  fit,  before  registry  ;  and  that  every  person  who  shall 
perform  the  service  for  the  burial  of  a  dead  body  for  which 
no  certificate  shall  have  been  delivered  as  aforesaid,  either 
by  the  registrar  or  coroner,  and  who  shall  not  within 
seven  days  give  notice  thereof  to  the  registrar,  shall  incur 
a  pecuniary  penalty  (k). 

Also,  that  if  any  dead  body  shall  be  found  at  any  time 
exposed,  the  coroner  shall  forthwith  give  notice  thereof, 
and  of  the  place  where  it  was  found,  to  the  registrar  (/). 
And  in  the  case  of  the  death  of  an  English  subject  at  sea 
on  board  of  a  British  vessel,  the  commander  shall  forth- 
with make  a  minute  of  the  several  particulars  required  to 
be  inserted  in  the  register,  and  the  name  of  the  vessel ; 
and  on  arrival  of  the  vessel  in  the  United  Kingdom,  or 
by  an  earlier  opportunity  if  it  occurs,  send  a  certificate  of 
such  minute  to  the  registrar-general  (im). 

And  farther,  that,  four  times  in  every  year,  each  district 
registrar  shall  deliver  to  his  superintendent  a  certified  copy 
of  all  the  entries  made  by  him  («) ;  and  finally  the  register 
itself,  upon  the  book  being  filled  ;  and  the  superintendent, 
at  the  same  intervals,  is  bound  to  transmit  the  same  to  the 
registrar-general  (o). 

The  duties  of  this  last-mentioned  ofiicer,  into  whose 
hands  the  documents  thus  ultimately  fall,  consist,  in  ad- 
dition to  the  general  supervision  of  the  working  of  the 

(i)  Sect.  25.  (m)  Sect.  26. 

(fc)  Sect.  27.  («)  Sect.  32. 

(0  Sect.  19.  (o)  Sect.  34. 

VOL.  III.  A  A. 
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whole  system,  in  examining,  arranging  and  indexing  the 
certified  copies  so  sent,  and  in  compiling  abstracts  of  their 
contents,  to  be  transmitted  once  a  year  to  a  principal  se- 
cretary of  state,  by  whom  such  abstracts  are  afterwards  to 
be  laid  before  parliament  (p). 

The  abstracts  which  have  been  in  fact  delivered  by  the 
registrar-general,  in  pursuance  of  the  duty  last  mentioned, 
are  the  more  valuable  from  his  having  required  that,  in  the 
registers  of  deaths,  a  medical  statement  in  each  instance 
of  the  cause  of  death  should  be  annexed,  in  addition  to 
the  particulars  required  by  the  statute.  This  part  of  the 
information  obtained  under  the  new  system,  though  suffi- 
cient time  has  yet  scarcely  elapsed  to  allow  us  to  form  a 
very  accurate  judgment  of  the  extent  of  its  utility,  seems 
calculated  to  advance  in  a  very  important  degree,  the 
interests  of  mankind,  by  furnishing  accurate  data,  upon 
a  large  scale,  to  those  who  are  engaged  in  nosological 
inquiries,  or  in  endeavours  to  improve  the  sanitary  con- 
dition of  the  labouring  classes. 

Before  we  conclude  this  chapter,  we  may  remark  that 
at  the  time  of  the  introduction  of  the  new  system  of  regis- 
tration, certain  commissioners  were  appointed  for  inquiring 
into  the  state  and  authenticity  of  any  registers  (other  than 
parochial)  which  at  that  time  existed.  This  commission, 
in  the  year  1840,  had  succeeded  in  discovering  about  7000 
which  they  deemed  authentic ;  and  the  documents  so  dis- 
covered were,  by  3  &  4  Vict.  c.  92,  placed  under  the  care 
of  the  registrar-general,  together  with  records  of  the  mar- 
riages and  baptisms  performed  in  the  Fleet  and  King's 
Bench  prisons,  and  at  other  irregular  places.  And  the 
same  statute  provides  that  all  registers  and  records  depo- 
sited in  the  general  register  office  by  virtue  of  that  act, 
except  such  registers  as  therein  particularized  of  marriages 
and  baptisms  at  the  Fleet  and  elsewhere,  shall  be  deemed 
to  be  in  legal  custody,  and  shall  be  receivable  in  evidence 
in  all  courts  of  justice,  subject  to  the  provisions  of  that 
act  (y). 

0>)  Sect.  6.  (9)  3  6c  4  Vict.  c.  92,  a.  6. 
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CHAPTER  I. 


OF  THE  REDRESS  OF  CIVIL  INJURIES  BY  THE  MERE 
ACT  OF  THE  PARTIES. 


At  the  opening  of  these  Commentaries,  the  objects  of 
municipal  law  were  considered  as  consisting  in  the  esta- 
blishment and  maintenance  of  the  rights  severally  due  to 
the  different  members  of  the  community ;  rights  having 
been  previously  defined  as  the  liberties  and  advantages 
guaranteed  by  the  implied  contract  of  society  to  each  indi- 
vidual, in  return  for  his  submission  to  those  laws  by  which 
the  same  rights  are  secured  to  his  fellow  citizens  (a).  And 
this  occasioned  the  distribution  of  our  laws  into  two  por- 
tions ;  one  relating  to  rights,  and  the  other  to  violation  of 
rights,  or  (in  more  ordinary  language)  wrongs. 

In  the  consideration  of  the  first  of  these  subjects,  rights 
were  distinguished  into  four  kinds,  viz.  1,  Personal  rights; 
2,  Rights  of  property  ;  3,  Rights  in  private  relations ;  4, 
Public  rights  ;  which  have  respectively  formed  the  subject 
of  the  four  preceding  Books  of  these  Commentaries  ;  and 
we  are  now  therefore  to  proceed  to  the  examination  of 
wrongs,  an  inquiry  evidently  posterior  in  its  nature  to  the 
former,  as  right  is  the  positive  idea  of  which  wrong  is  the 
mere  privation;  and  the  two  subjects  stand  in  the  same 

(a)  Vid.  sup.  vol.  i.  pp.  125,  129. 
A  a2 
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connexion  with  each  other  as  jus  with  injuria,  or  fas  with 
nefas  (b). 

Wrongs  (as  we  had  also  occasion  before  to  remark  (c) ) 
[[are  divisible  into  two  sorts  or  species  ;  private  wrongs,  and 
public  wrongs.'2  The  former  (which  are  also  [^frequently 
termed  civil  injuries)^  are  the  violation  of  private  or  public 
rights,  when  considered  in  reference  to  the  injury  sus- 
tained by  the  individual,  and  consequently  as  subjects  for 
civil  redress  or  compensation ;  the  latter  (usually  denomi- 
nated crimes)  are  the  violation  of  private  or  public  rights, 
when  considered  in  reference  to  their  evil  tendency  as 
regards  the  community  at  large,  and  accordingly  visited 
with  punishment  (d).  [[To  investigate  the  first  of  these 
species  of  wrongs,  with  their  legal  remedies,^]  or  modes  of 
redress,  [[will  be  our  employment  in  the  present  Book, 
and  the  other  species  will  be  reserved  till  the  next  or  con- 
cluding volume. 

The  more  effectually  to  accomplish  the  redress  of  civil 
injuries,  courts  of  justice  are  instituted  in  every  civilized 
society,  in  order  to  protect  the  weak  from  the  insults  of 
the  stronger,  by  expounding  and  enforcing  those  laws,  by 
which  rights  are  defined,  and  wrongs  prohibited.  This 
remedy  is  therefore  principally  to  be  sought  by  application 
to  these  courts  of  justice;  that  is,  by  civil  suit  or  action. 
For  which  reason  our  chief  employment  in  this  volume  will 
be  to  consider  the  redress  of  private  wrongs,  by  suit  or 
action  in  courts.  But  as  there  are  certain  injuries  of 
such  a  nature,  that  some  of  them  permit,  and  others  re- 


(6)  3  Bl.  Com.  2.  "  munity,"  3  Bl.  Com.  2.    But  there 

(c)  Vide  sup.  vol.  i.  p.  127.  is  an  inaccuracy  in  this  form  of  defi- 

(d)  According  to  Biackstone,  "  the  nilion.  It  makes  the  diflerence  de- 
•'  former  are  an  infringement  or  pri-  pend  on  the  nature  of  ihe  right  vio- 
"  vation  of  the  private  or  civil  rights  lated.  But  it  is  clear  that  a  violation 
"  belonging  to  individuals,  considered  of  the  same  right  will  sometimes 
"  a>  individuals.  I'he  latter  are  a  amount  to  a  civil  injury,  and  some- 
"  breach  and  violation  of  publiciights  times  to  a  crime,  as  in  case  of  a  bat- 
"  and  duties  whicli  afluct   the  whole  tery. 

«  commuuity,  considered  as  a  com- 
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[[quire  a  more  speedy  remedy,  than  can  be  had  in  the  or- 
dinary forms  of  justice,  there  is  allowed  in  those  cases  an 
extrajudicial  or  eccentrical  kind  of  remedy;  of  which  we 
shall  first  of  all  treat,  before  we  consider  the  several  reme- 
dies by  suit:  and,  to  that  end,  shall  distribute  the  redress 
of  private  wrongs  into  three  several  species;  first,  that 
which  is  obtained  by  the  mere  act  of  the  parties  them- 
selves ;  secondly,  that  which  is  effected  by  the  mere  act 
and  operation  of  law ;  and,  thirdly,  that  which  arises  from 
suit  or  action  in  courts,  which  consists  in  a  conjunction  of 
the  other  two,  the  act  of  the  parties  co-operating  with  the 
act  of  law. 

And,  first,  of  the  redress  of  private  injuries,  which  is 
obtained  by  the  mere  act  of  the  parties.  This  is  of  two 
sorts  ;  first,  that  which  arises  from  the  act  of  the  injured 
party  only ;  and,  secondly,  that  which  arises  from  the  joint 
act  of  all  the  parties  together :  both  of  which  we  shall  con- 
sider in  their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act 
of  the  injured  party,  is, 

I.  The  defence  of  one's  self,  or  the  mutual  and  reciprocal 
defence  of  such  as  stand  in  the  relations  of  husband  and 
wife,  parent  and  child,  master  and  servant.  In  these 
cases,  if  the  party  himself,  or  any  of  these  his  relations,  be 
forcibly  attacked  in  his  person  or  property,  it  is  lawful  for 
him  to  repel  force  by  force ;  and  the  breach  of  the  peace, 
which  happens,  is  chargeable  upon  him  only  who  began 
the  affray  (e).  For  the  law,  in  this  case,  respects  the 
passions  of  the  human  mind,  and  when  external  violence 
is  offered  to  a  man  himself,  or  those  to  whom  he  bears  a 
near  connexion,  makes  it  lawful  in  him  to  do  himself  that 
immediate  justice,  to  which  he  is  prompted  by  nature,  and 
which  no  prudential  motives  are  strong  enough  to  restrain. 

(e)  2  Roll.  Abr.  546 ;  1  Hawk.  P.  ihat  on  the  masters  right  to  defend 
C.  131.  But  see  Bac.  Abr.  Master  the  servant  there  has  been  a  difference 
and  Servant  (P),  where  it  is  observed      of  opinion. 
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[[It  considers  that  the  future  process  of  law  is  by  no  means 
an  adequate  remedy  for  injuries  accompanied  with  force ; 
since  it  is  impossible  to  say  to  what  wanton  lengths  of 
rapine  or  cruelty  outrages  of  this  sort  might  be  carried, 
unless  it  were  permitted  a  man  immediately  to  oppose  one 
violence  with  another.  Self-defence,  therefore,  as  it  is 
justly  called  the  primary  law  of  nature,  so  it  is  not,  neither 
can  it  be  in  fact,  taken  away  by  the  law  of  society.  In 
the  English  law  particularly,  it  is  held  an  excuse  for 
breaches  of  the  peace,  nay,  even  for  homicide  itself  (/) ; 
but  care  must  be  taken  that  the  resistance  does  not  exceed 
the  bounds  of  mere  defence  and  prevention ;  for  then  the 
defender  would  himself  become  an  aggressor. 

II.  Recaption,  or  reprisal,  is  another  species  of  remedy 
by  the  mere  act  of  the  party  injured.  This  happens  when 
any  one  hath  deprived  another  of  his  property  in  goods  or 
chattels  personal,  or  wrongfully  detains  one's  wife,  child, 
or  servant :  in  which  case  the  owner  of  the  goods,  and 
the  husband,  parent,  or  master,  may  lawfully  claim  and 
retake  them,  wherever  he  happens  to  find  them  ;  so  it  be 
not  in  a  riotous  manner,  or  attended  with  a  breach  of  the 
peace,]]  and  so  that  he  favour  not  the  thief  (^).  [[The 
reason  for  this  is  obvious,  since  it  may  frequently  hap- 
pen that  the  owner  may  have  this  only  opportunity  of 
doing  himself  justice :  his  goods  may  be  afterwards  con- 
veyed away  or  destroyed,  and  his  wife,  children,  or  ser- 
vants, concealed  or  carried  out  of  his  reach,  if  he  had  no 
speedier  remedy  than  the  ordinary  process  of  law.  If, 
therefore,  he  can  so  contrive  it  as  to  gain  possession  of  his 
property  again,  without  force  or  terror,  the  law  favours 
and  will  justify  his  proceeding.  But  as  the  public  peace 
is  a  superior  consideration  to  any  one  man's  private  pro- 
perty; and  as,  if  individuals  were  once  allowed  to  use 
private  force  as  a  remedy  for  private  injuries,  all  social 

(/)  1  llulc,  p.  C.485,  486.  (5)  3  Inst.  134;  Hal.  Anal.  8.40. 
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[justice  must  cease,  the  strong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  state  of  nature ; 
for  tliese  reasons  it  is  provided,  that  this  natural  right  of 
recaption  shall  never  be  exerted,  where  such  exertion 
must  occasion  strife  and  bodily  contention,  or  endanger 
the  peace  of  society.  If,  for  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public  inn, 
I  may  lawfully  seize  him  to  my  own  use :  but  I  cannot 
justify  breaking  open  a  private  stable,  or  entering  on  tl»e 
grounds  of  a  third  person  to  take  him,  except  he  be  felo- 
niously stolen  (A) ;  but  must  have  recourse  to  an  action  at 
law. 

III.  As  recaption  is  a  remedy  given  to  the  party  him- 
self, for  an  injury  to  his  personal  property,  so,  thirdly,  a 
remedy  of  the  same  kind  for  injuries  to  real  property,  is 
by  entry  on  lands,  when  another  person  without  any  right 
has  taken  possession  thereof.^  In  this  case  (which  de- 
pends in  some  measure  on  like  reasons  with  the  former), 
[[the  part)»  entitled  may  make  a  formal  but  peaceable 
entry  (t)  on  the  lands,  declaring  that  thereby  he  takes 
possession,  which  notorious  act  of  ownership  is  equivalent 
to  a  feodal  investiture  by  the  lord ;  or  he  may  enter  oa 
any  part  of  it  in  the  same  county,  declaring  it  to  be  in  the 
name  of  the  whole  (k) ;  but  if  it  lies  in  different  counties, 
he  must  make  different  entries,  for  the  notoriety  of  such 
entry  or  claim  to  the  pares  or  freeholders  of  Westmore- 
land, is  not  any  notoriety  to  the  pares  or  freeholders  of 
Sussex.  Also,  if  there  be  two  disseisors,  the  party  dis- 
seised must  make  his  entry  on  both,  or  if  one  disseisor 
has  conveyed  the  lands  with  livery  to  two  distinct  feoffees, 
entry  must  be  made  on  both  {I),  for  as  their  seisin  is  dis- 

(fc)  Higgins V.Andrews,  2  Roll.  R.  entry  accrues,  vide  3  &   4  Will.  4, 

55,  56  ;    Masters  and  Powlie's  case,  c.  27.     £t  vide  post,  under  the  bead 

ibid.  208  ;  2  Roll.  Abr.  565,  566.  of  Limilation  of  Actions, 

(»)  As  to  the  time  within  which  an  (k)  Co.  Lilt.  417. 

entry  may  be  made,  after  the  right  of  (/)  Ibid.  252. 
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Qinct,  so  also  must  be  the  act  which  divests  that  seisin.]] 
But  no  entry  can  in  the  nature  of  things  be  made  on 
hereditaments  incorporeal  (w.) ;  and  in  every  case  where 
this  remedy  is  available,  it  [^must  be  pursued  in  a  peace- 
able and  easy  manner;  and  not  with  force  or  strong 
hand  (n).  For  if  one  turns  or  keeps  another  out  of  pos- 
session forcibly,  this  is  an  injury  both  of  a  civil  and  a 
criminal  nature.  The  civil  is  remedied  by  immediate  re- 
stitution ;  which  puts  the  antient  possessor  in  statu  quo  ; 
the  criminal  injury  or  public  wrong,  by  breach  of  the 
king's  peace,  is  punished  by  fine  to  the  king.]]  For  by 
5  Rich.  II.  St.  1,  c.  8,  15  Rich.  II.  c.  2,  and  8  Hen.  VI. 
c.  9,  forcible  entries  are  prohibited ;  [[and  by  the  last  of 
these  statutes,  upon  complaint  made  to  any  justice  of  the 
peace,  of  a  forcible  entry,  with  strong  hand,  on  lands  or 
tenements  ;  or  a  forcible  detainer  after  a  peaceable  entry ; 
he  shall  try  the  truth  of  the  complaint  by  jury,  and  upon 
force  found,  shall  restore  the  possession  to  the  party  so 
put  out ;  and  in  such  case,  or  if  any  alienation  be  made 
to  defraud  the  possessor  of  his  right  (which  is  likewise 
declared  to  be  absolutely  void),  the  offender  shall  forfeit, 
for  the  force  found,  treble  damages  to  the  party  grieved, 
and  make  fine  and  ransom  to  the  king.  But  this,  by  a 
subsequent  clause  in  the  same  statute,  enforced  by  31  Eliz. 
c.  11,  does  not  extend  to  such  as  endeavour  to  keep  pos- 
session manuforti  after  three  years'  peaceable  enjoyment 
of  either  themselves,  their  ancestors,  or  those  under  whom 
they  claim  (o).]] 

IV.  A  fourth  species  of  remedy  by  the  mere  act  of  the 
party  injured  is  the  abatement,  or  removal,  of  nuisances. 
What  nuisances  are,  and  their  several  species,  we  shall 
find  a  more  proper  place  to  inquire  under  some  of  the 

(m)  3  Dla.  Com.  206.  see  also  4  Inst.  176 ;  21  Jac.  1,  c.  15  ; 

(n)  Newton  v.  Ilarland,  1  Man.  &  R.  v.  Wilson,  3  Ad.  &  £1.  817;  R. 

0.  644.  V.    Ilarland,  ibid.  826  ;    Newton  v. 

(0)  At  to  forcible  entry  and  detainer,  Ilarland,  1  Man.  &  G.  644. 
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[[subsequent  divisions.  At  present  we  shall  only  observe, 
that  whatsoever  unlawfully  annoys  or  doth  damage  to 
another  is  a  nuisance  ;  and  such  nuisance  may  be  abated, 
that  is,  taken  away  or  removed,  by  the  party  aggrieved 
thereby,  so  as  he  commits  no  riot  in  the  doing  of  it  (/)),]] 
nor  occasion  (in  the  case  of  a  private  nuisance  (g)  )  any  da- 
mage, beyond  what  the  removal  of  the  inconvenience  neces- 
sarily requires  (r).  [[If  a  house  or  wall  is  erected  so  near 
to  mine  that  it  stops  my  antient  lights,  which  is  a  private 
nuisance,  I  may  enter  my  neighbour's  land  and  peaceably 
pull  it  down  (»);]]  or  if  the  boughs  of  my  neighbour's  tree 
are  allowed  to  grow  so  as  to  overhang  my  land,  which 
they  had  not  been  accustomed  to  do,  I  may,  on  his  refusal 
to  remove  such  part  of  them  as  are  in  that  position,  effect 
the  removal  myself  (0.  [Or  if  a  new  gate  be  erected  across 
the  public  highway,  which  is  a  common  (or  public)  nuisance, 
any  of  the  king's  subjects  passing  that  way  may  cut  it 
down,  and  destroy  it  (m).  And  the  reason  why  the  law 
allows  this  private  and  summary  method  of  doing  one's 
self  justice  is,  because  injuries  of  this  kind,  which  obstruct 
or  annoy  such  things  as  are  of  daily  convenience  and  use, 
require  an  immediate  remedy ;  and  cannot  wait  for  the 
slow  progress  of  the  ordinary  forms  of  justice. 

V.  A  fifth  case,  in  which  the  law  allows  a  man  to  be 
his  own  avenger,  or  to  minister  redress  to  himself,  is  that 
of  distreininff  cattle  or  goods  for  non-payment  of  rent  or 
other  duties ;  or,  distreining  another's  cattle  damage  fea- 
sant, that  is,  doing  damage  or  trespassing  upon  his  land  ; 
the  former  intended  for  the  benefit  of  landlords,  to  prevent 
tenants  from  secreting  or  withdrawing  their  effects  to  his 
prejudice ;    the  latter  arising  from  the   necessity  of  the 

(p)  5    Rep.   101  ;     9   Rep.  55  ;         (t)  Norris  v.  Baker.  1  Roll.  Rep. 

Houghton  t;.  Butler,  4  T.  R.  364.  394;   Lodie  i.  Arnold,  ubi  sup.     As 

((/)  Lodie  V.  Arnold,  2  Salk.  458.  to  trees  overhanging  public  ways,  vide 

(r)  Cooper  v.   Marshall,   1    Burr.  5&  6  Will.  4,  c.  50.  s.  65. 
261.  (u)  James  v.  Hayward,  Cro.  Car. 

(0  R.r.  Rosewell,  2  Salk.  459.  184. 
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[[thing  itself,  as  it  might  otherwise  be  impossible  at  a  future 
time  to  ascertain  whose  cattle  they  were  that  committed 
the  trespass  or  damage. 

As  the  law  of  distresses  is  a  point  of  great  use  and  con- 
sequence, it  shall  be  considered  with  some  minuteness  :  by 
inquiring,  first,  for  what  injuries  a  distress  may  be  taken ; 
secondly,  what  things  may  be  distreined;  and,  thirdly,  the 
manner  of  taking,  disposing  of,  and  avoiding  distresses. 

1.  And,  first,  it  is  necessary  to  premise,  that  a  dis- 
tress ( x),  districtio,  is  the  taking  of  a  personal  chattel  out 
of  the  possession  of  the  wrongdoer  into  the  custody  of  the 
party  injured,  to  procure  a  satisfaction  for  the  wrong 
committed.  1.  The  most  usual  injury  for  which  a  dis- 
tress may  be  taken,  is  that  of  non-payment  of  rent.  It 
was  observed  in  a  former  volume  (y),  that  distresses  were 
incident  by  the  common  law  to  every  rent  service,  and  by 
particular  reservation  to  rent  charges  also ;]]  and  that  by 
statute  4  Geo.  II.  c.  28,  the  same  remedy  was  also  ex- 
tended in  general  to  rents  seek,  rents  of  assize,  and  chief 
rents.  [[So  that  now  we  may  lay  it  down  as  an  universal 
principle,  that  a  distress  may  be  taken  for  any  kind  of 
rent  in  arrear  {z),  the  detaining  whereof  beyond  the  day 
of  payment  is  an  injury  to  him  that  is  entitled  to  receive 
it  {a)r\  But  as  it  is  of  the  definition  of  rent,  that  its  amount 
be  certain  or  capable  of  being  readily  reduced  by  either 
party  to  certainty,  so  it  is  held  that  where  the  sum  to  be 
paid  by  the  tenant  is  not  fixed  by  agreement  express  or 
implied,  but  depends  on  what  shall  be  considered  as  a 
reasonable  compensation  for  the  use  of  the  premises,  no 

(j)  The  thing  itself  taken  by  this  ecutor  of  a  lessor  seised  in  fee,   see 

process,  as  well  as  the  process  itself,  is  32  Men.  8,  c.  37  ;  3  &  4  Will.  4,  c.42, 

in  our  law  books  very  frequently  called  s.  37. 

a  distress.  (a)  As  to  the   time  within  which  a 

(y)  Vide  sup.  vol.  ii.  pp.  25, 28.  distress  must  be  made  after  the  right 

(t)  Vide   Bradbury  v.   Wright,   2  accrues,  vide  3  &  4   Will.  4,  c.  27, 

Doug.  624  ;  Newman  v.  Anderton,  2  ss.  2,  3,  42  ;  James  t<.  Salter,  2  Bing. 

N.  II.  224 ;  Buttery  v.  Robinson,  3  N.  C.  605  ;  S.  C.  3  Bing.  N.  C.  644. 

Bing.  392.     As  to  distress  by  the  ex- 
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distress  for  it  can  legally  be  made  (J).  [[2.  For  neglecting 
to  do  suit  to  the  lord's  court  (c),  or  other  certain  personal 
service  {d  ),  the  lord  may  distrein  of  common  right.  3.  For 
amercements  in  a  court  leet  a  distress  may  be  had  of 
common  right ;  but  not  for  amercements  in  a  court  baron, 
without  a  special  prescription  to  warrant  it  {e).  4.  An- 
other injury,  for  which  distresses  may  be  taken,  is  where  a 
man  finds  beasts  of  a  stranger  wandering  in  his  grounds 
damage  feasant,  that  is,  doing  him  hurt  or  damage,  by 
treading  down  his  grass,  or  the  like ;  in  which  case,]]  sup- 
posing the  trespass  not  to  be  rendered  excusable  by  the 
defective  state  of  the  fences,  or  the  Uke  (/),  Qhe  owner  of 
the  soil  may  distrein  them,]]  while  they  so  remain  on  his 
grounds,  [[till  satisfaction  be  made  him  for  the  injury  he 
has  thereby  sustained.  5.  Lastly,  for  several  duties  and 
penalties  inflicted  by  special  acts  of  parUament  (as  for 
assessments  made  by  commissioners  of  sewers  {g) ),  or  for 
the  relief  of  the  poor  (/i),  remedy  by  distress  and  sale 
is  given ;  for  the  particulars  of  which  we  must  have  re- 
course to  the  statutes  themselves,  remarking  only  that 
such  distresses  (t)  are  partly  analogous  to  the  antient  dis- 
tress at  common  law,  as  being  repleviable  and  the  like ; 
but  more  resembling  the  common  law  process  of  execu- 
tion, by  seizing  and  selling  the  goods  of  the  debtor  under 
a  writ  o^  fieri  facias ; — of  which  hereafler. 

2.  Secondly  ;  as  to  the  things  which  may  be  distreined 
or  taken  in  distress,  we  may  lay  it  down  as  a  general  rule, 
that  all  chattels  personal  are  liable  to  be  distreined,  unless 

(6)  Regnait  v.  Porter.  7  Bing.  451 ;  (e)  Bro.  Abr.  til.  DistrcH,  15. 

Waineri.  Potchett,3B.&  Adol.928  ;  (d)  Co.   LiU.   96;    2    Saund.  by 

Dunk  i.  Hunter.  5  B.  &  A.  322.    As  Wms.  168,  n.  (1). 

to  distreining  for  an  apportiotted  rent,  (e)  Brownl.  36. 

»ide  Neale  v.  Mackenzie,  1  Mee.  &  (/)  2  Saund.  by  Wms.  284  e,  note 

W.  758  ;  Revis  v.  Watson,  5  Mee.  (4)  ;  vide  post,  pp.  365,  366. 

&  W.  255.     As  to  the  extent  of  the  (  g)  Stat.  7  Ann.  c.  10. 

remedy  by  distress  in  cases  of  bank-  (fc)  StaU  43  Elir.  c.2  ;  17  Geo.  2, 

ruptcy  and  insolvency,  and  as  against  c.  38.  s.  7  ;  4  &  5  Will.  4,  c.  76, s.99. 

executioncreditors, see6Geo. 4,c.  16,  (j)  Hutchios  v.  Chambers,  1  Burr, 

s.  74  ;  7  &  8  Vict.  c.  96,  ss.  18,  67.  589. 
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[[particularly  protected  or  exempted.  Instead  therefore  of 
mentioning  what  things  are  distreinable,  it  will  be  easier 
to  recount  those  which  are  not  so,  with  the  reason  of 
their  particular  exemptions  (ft).  And,  1,  as  every  thing 
which  is  distreined  is  presumed  to  be  the  property  of  the 
wrong-doer,  it  will  follow  that  such  things  wherein  no 
man  can  have  an  absolute  and  valuable  property  (as  dogs, 
cats,  rabbits,  and  all  animals  ferce  natures)  cannot  be  dis- 
treined. Yet  if  deer  (which  are  fercB  natures:)  are  kept  in 
a  private  inclosure  for  the  purpose  of  sale  or  profit,  this 
so  far  changes  their  nature,  by  reducing  them  to  a  kind 
of  stock  or  merchandize,  that  they  may  be  distreined  for 
rent(0.  2.  Whatever  is  in  the  personal  use  or  occupa- 
tion of  any  man,  is  for  the  time  privileged  and  protected 
from  any  distress,^  in  order  to  prevent  the  danger,  which 
might  otherwise  arise,  of  a  breach  of  the  peace  {m) ;  [[as 
an  axe  with  which  a  man  is  cutting  wood,  or  a  horse 
while  a  man  is  riding  him  (n).  But  horses  drawing  a  cart 
may  (cart  and  all)  be  distreined  for  rent  arrere.]]  3.  Things 
delivered  to  a  person  exercising  a  public  trade,  to  be  car- 
ried, wrought,  or  managed  in  the  way  of  his  trade  (o), 
[[shall  not  be  liable  to  distress :  as  a  horse  standing  in  a 
smith's  shop  to  be  shoed,  or  in  a  common  inn ;  or  cloth  at 
a  tailor's  house  ( p) :  or  corn  sent  to  a  mill  or  a  market. 
For  all  these  are  protected  and  privileged  for  the  benefit 
of  trade  J  and  are  supposed  in  common  presumption  not  to 
belong  to  the  owner  of  the  house,  but  to  his  customers. 
But,  generally  speaking,  whatever  goods  and  chattels  the 
landlord  finds  upon  the  premises,  whether  they  in  fact 

(k)  Co.  Lilt.  47.  him.     But  the  contrary  is  the  law  ; 

(/)  Davis  t).  Powel,  C.  B.  nil.  11  Storey  «.   Robinson,   ubi  sup.      And 

Geo.  2  ;  Willes,  47.  see   Field  v.  Adames,  12  Ad.  &  El. 

(m)  Storey  I).  Robinson,  6  Term  R.  649. 

138;  Co.  Litt.  47.  (o)  Simpson  v.    Ilartopp,    Willes, 

(fi)  It  is  laid  down  by  Blackstone,  512  ;  1  Smith's  Leading  Cases,  187  ; 

vol.  iii.  p.  8,  on   the   authority  of  a  Muspratt  v.  Gregory,  ubi  sup. 

caae  in  1  Sid,  440,  that  a  horse  may  (;;)  Read  v.  Barley,  Cro.Eliz.  549. 
be  distreined  while  his  rider  is  upon 
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[[belong  to  the  tenant  or  a  stranger,  are  distreinable  by  him 
for  rent  (9) :  for  otherwise  a  door  would  be  open  to  infinite 
frauds  upon  the  landlord  ;  and  the  stranger  has  his  remedy 
over  by  action  on  the  case  against  the  tenant,  if  by  the 
tenant's  default  the  chattels  are  distreined,  so  that  he  can- 
not render  them  when  called  upon.  With  regard  to  a 
stranger's  beasts  which  are  found  on  the  tenant's  land,  the 
following  distinctions  are  however  taken.  If  they  are  put 
in  by  consent  of  the  owner  of  the  beasts,  they  are  dis- 
treinable immediately  afterwards  for  rent  arrere  by  the 
landlord.  So  also  if  the  stranger's  cattle  break  the  fences, 
and  commit  a  trespass  by  coming  on  tlie  land,  they  are 
distreinable  immediately  by  the  lessor  for  his  tenant's 
rent,  as  a  punishment  to  the  owner  of  the  beasts  for  the 
wrong  committed  through  his  negligence  (r).  But  if  the 
lands  were  not  sufficiently  fenced  so  as  to  keep  out  cattle, 
the  landlord  cannot  distrein  them  till  they  have  been 
levant  and  couchunt  {levantes  et  cubantes)  on  the  land ; 
that  is,  have  been  long  enough  there  to  have  laid  down  and 
risen  up  to  feed  ;  which  in  general  is  held  to  be  one  night 
at  least  (s) ;  and  then  the  law  presumes,  that  the  owner 
may  have  notice  whether  his  cattle  have  strayed,  and  it  is 
his  own  negligence  not  to  have  taken  them  away.  Yet, 
if  the  lessor  or  his  tenant  were  bound  to  repair  the  fences, 
and  did  not,  and  thereby  the  cattle  escaped  into  their 
grounds  without  the  negligence  or  default  of  the  owner ; 
in  this  case,  though  the  cattle  may  have  been  levant  and 
couchant,  yet  they  are  not  distreinable  for  rent  till  actual 
notice  is  given  to  the  owner  that  they  are  there,  and  he 
neglects  to  remove  them  (/) :  for  the  law  will  not  suffer 
the  landlord   to  take  advantacre  of  his  own  or  his  tenant's 


(y)  So  held  as  to  a  carriage  stand-  290,  n.  (/)  and  Muspratt  v.  Gregory, 

ing  in  a  livery  stable,  see  Francis  v.  ubi  supra. 

Wyatt,  3  Bun,  1498  ;  Crosier  v.  Tom-  (r)  Co.  LiU.  47. 

kinson,  2  Ken.  439.     But  as  to  cattle  (1)  Gilb.  Distr.  by  Hunt,  3rd  edit, 

of  a  drover  put  in  to  graze  on  their  47. 

way  to  maiket,  see  2  Saund.  by  Wnis.  (t)  Hemp  v.  Crewes,  2  Lutw.  1580. 
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[[wrong  (u).'2  4.  Things  in  the  custody  of  the  law,  such  as 
property  already  taken  damage  feasant  or  in  execution,  are 
not  distreinable  (x).  Nor,  5  (generally  speaking),  money  ; 
but  it  is  otherwise  should  it  be  deposited  in  a  sealed  bag  (y). 
\^6.  Nothing  shall  be  distreined  for  rent,  which  may  not  be 
rendered  again  in  as  good  plight  as  when  it  was  distreined  : 
for  which  reason  milk,  fruit,  and  the  like,  cannot  be  dis- 
treined J  a  distress  at  common  law  being  only  in  the  na- 
ture of  a  pledge  or  security,  to  be  restored  in  the  same 
plight  when  the  debt  is  paid.  So,  antiently,  sheaves  or 
shocks  of  corn  could  not  be  distreined,  because  some 
damage  must  needs  accrue  in  their  removal :  but  a  cart 
loaded  with  corn  might;  as  that  could  be  safely  restored. 
But  now,  by  statute  2  Wm.  &  M.  c.  5,  corn  in  sheaves  or 
cocks,  or  loose  in  the  straw,  or  hay  in  barns  or  ricks,  or 
otherwise,  may  be  distreined^  for  rent  service  (z),  [[as  well 
as  other  chattels.  7.  Things  fixed  to  the  freehold  may  not 
be  distreined  ;  as  caldrons,  windows,  doors,  and  chimney- 
pieces  (a) ;  for  they  savour  of  the  realty.  For  this  reason 
also  corn  growing  could  not  be  distreined,  till  the  statute 
11  Geo.  II.  c.  19,  empowered  landlords  to  distrein  corn, 
grass,  or  other  products  of  the  earth,  and  to  cut  and  gather 
them  when  ripe  (5).]]  Besides  the  preceding  articles  which 
are  absolutely  privileged,  there  are  others  which  are  pri- 
vileged sub  modo, — as  8thly,  beasts  of  the  plough  {averia 
caruccB)  and  sheep,  and  instruments  of  husbandry ;  and 
9thly,  the  instruments  of  a  man's  trade  or  profession  ;  for 
example,  [[the  axe  of  a  carpenter,  the  books  of  a  scholar, 
and  the  like]]     As  to  all  which  the  rule  is,  that  they  are 

(«)    See  Poole  v.  Longuevill,  2  (y)  Rol.  Abr.  667  ;  Vin.  Abr.  Dist. 

Saun(1.289.  (H)  ;  Wilson  v.  Ducket,  2  Mod.  61. 

(i)  Co.  Lilt.  47  a;  Smith  v.  Rus-  (z)  Vide  Miller  v.  Green,  8  Bing. 

sell,  3  Taunt.  400  ;  Wright  v.  Dewes,  92. 

1  Ad.  &  Kll.  64 1 .   See  also  56  Geo.  3,  («)  Niblett  v.  Smith,  4  T.  R.  504. 
c.  50,  t.  6,  exempting  from  distress  {b)  Trees  or  shrubs   in  a  nursery- 
crop*  and  other  produce   sold  under  ground  are  not  within  this   statute ; 
an  execution  puriuant  to  the  diiec-  Clark  v.  Gaskarth.B  Taunt.  431. 
tions  of  that  statute. 
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exempt  from  distress,  only  provided  there  be  other  suffi- 
cient distress  on  the  premises  (c). 

[[Let  us  next  consider,  thirdly,  how  distrenes  mty  be 
taken,  disposed  of,  or  avoided.]]  And  here  it  must  be 
premised,  that  in  modern  times  the  law  of  distrefses  has 
undergone  great  alterations.  [[Formerly  they  were  looked 
upon  in  no  other  light  than  as  a  mere  pledge,  or  security, 
for  payment  of  rent  or  other  duties,  or  satisfaction  for 
damage  done.  And  so  the  law  still  continues  with  regard 
to  distresses  of  beasts  taken  damage  feasant,  and  for  other 
causes,  not  altered  by  act  of  parliament :  over  which  the 
distreinor  has  no  other  power  than  to  retain  them  till 
satisfaction  is  made.  But  distresses  for  rent  arrere  being 
found  by  the  legislature  to  be  the  shortest  and  most  effec- 
tual method  of  compelling  the  payment  of  such  rent,  many 
beneficial  laws  for  this  purpose  have  been  made  in  the 
present  century;  which  have  much  altered  the  common 
law,  as  laid  down  in  our  antient  writers. 

In  pointing  out,  therefore,  the  methods  of  distreining, 
we  shall  in  general  suppose  the  distress  to  be  made  for 
rent;  and  remark,  where  necessary,  the  differences  be- 
tween such  distress  and  one  taken  for  other  causes. 

In  the  first  place,  then,  all  distresses  must  be  made  by 
day{d),  unless  in  the  cdise  o(  damage  feasant  ;  an  exception 
being  there  allowed,  lest  the  beasts  should  escape  before 
they  are  taken  (e).  And,  when  a  person  intends  to  make 
a  distress,  he  must,  by  himself  or  his  baihff,  enter  on  the 
demised  premises ;  formerly  during  the  continuance  of  the 
lease,  but  now(/),  if  the  tenant  holds  over,  the  landlord 

(c)  Co.  I.itt.  47  a ;  2   Inst.   132 ;  Hutcbios  v.  Chambers,   1   Burr.  689, 

GortoQ  V.  Falkaer,  4  T.  R.,566 ;   Pig-  where  it  was  held  that  averia  euruem 

gott  V.  nifties,   1    Mee  &   W.  441  ;  were  distreiaable  for  poor  rate,  e*eo 

where  it  was  held  that,  even  though  though  there  be  other  distress,  on  the 

there  be  other  sufficieat  distress,  yet  principle  Uiat  distress  under  the  43 

if  it  consist  of  growing  crops,  which  £liz.  '\i'\iiefftet  an  execution, 

are  only  distreinable  by  Uatute,   the  (d)  7  Rep.  7  a. 

landlord  may  notwithstanding  distrein  («)  Co.  LitU  142. 

things  privileged  %ub  modo.    And  see  (/)  Stat.  8  Ana.  c.  14. 


368  BOOK  V. — OF  CIVIL  INJURIES. 

[[may  distrein  within  six  months  after  the  determination 
of  the  lease ;  provided  his  own  title  or  interest,  as  well  as 
the  tenant's  possession,  continue  at  the  time  of  the  dis- 
tress (w).  If  the  lessor  does  not  find  sufficient  distress  on 
the  premises,  formerly  he  could  resort  nowhere  else;  and 
therefore  tenants,  who  were  knavish,  made  a  practice  to 
convey  away  their  goods  and  stock  fraudulently  from  the 
house  or  lands  demised,  in  order  to  cheat  their  landlords.^ 
And  in  general  the  distress  must  still  be  on  the  pre- 
mises (a;).  [[But  now(y)  the  landlord  may  distrein  any 
goods  of  his  tenant,  carried  oft'  the  premises]]  fraudulently 
or  clandestinely,  wherever  he  finds  them,  within  thirty 
days  after,  unless  they  have  been  bona  fide  sold  for  a 
valuable  consideration :  and  all  persons  privy  to,  or  as- 
sisting in,  such  fraudulent  conveyance,  forfeit  double  the 
value  to  the  landlord.  The  landlord  may  also  distrein,]] 
for  rent  service  (2^),  Qthe  beasts  of  his  tenant,  feeding  upon 
any  commons  or  wastes,  appendant  or  appurtenant  to  the 
demised  premises.  The  landlord  might  not  formerly  break 
open  a  house  to  make  a  distress,  for  that  is  a  breach  of 
the  peace.  But  when  he  was  in  the  house,  it  was  held 
that  he  might  break  open  an  inner  door  (a) :  and  now(i) 
he  may,  by  the  assistance  of  the  peace-officer  of  the  pa- 
rish, break  open  in  the  day  time  any  place  whither  the 
goods  have  been  fraudulently  removed  and  locked  up  to 
prevent  a  distress :  oath  being  first  made,  in  case  it  be  a 
dwelling-house,  of  a  reasonable  ground  to  suspect  that 
such  goods  are  concealed  therein. 

Where  a  man  is  entitled  to  distrein  for  an  entire  duty, 
he  ought  to  distrein  for  the  whole  at  once ;  and  not  for 
part  at  one  time  and  part  at  another  (c).  But  if  he  dis- 
treins  for  the  whole,  and  there  is  not  sufficient  on  the 

(n)  As  lo  what  is  a  continuing  pos-  c.  19. 

seBsion,  Taylerson  v.  Peters,  7  A.  &  (»)  '  1  Geo.  2,  c.  19,  s.  8.     Vide 

E.  1 10.  Miller  v.  Green,  8  Jiing.  92. 

(*)  Buszard  v.   Cape),   8   Bar.  &  (u)  Co.  Litt.  161;  Comberb.  17. 

Cre«.  141.  (fc)  Slat.  1 1  Geo.  2,  c.  19. 

(y)  Slat.  9  Ann.  c.  H  ;  11  Geo.  2,  (c)  2  Lulw.  1632. 
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[[premises,  or  he  happens  to  mistake  in  the  value  of  the 
thing  distreined,  and  so  takes  an  insufficient  distress,  he 
may  take  a  second  distress  to  complete  his  remedy  (J). 

Distresses  must  be  proportioned  to  the  thing  distreined 
for.  By  the  statute  of  Marlbridge,  62  Hen.  III.  c.  4,  if 
any  man  takes  a  great  or  unreasonable  distress,  for  rent 
arrere,  he  shall  be  heavily  amerced  for  the  same.  As 
if(c)  the  landlord  distreins  two  oxen  for  tweN'e  pence 
rent ;  the  taking  of  both  is  an  unreasonable  distress ;  but 
if  there  were  no  other  distress  nearer  the  value  to  be 
found,  he  might  reasonably  have  distreined  one  of  them ; 
but  for  homage,  fealty,  or  suit  and  service,  it  is  said  that 
no  distress  can  be  excessive  (/).  For  as  these  distresses 
cannot  be  sold,  the  owner,  upon  making  satisfaction,  may 
have  his  chattels  again.  The  remedy  for  excessive  dis- 
tresses is  by  a  special  action  on  the  statute  of  Marlbridge ; 
for  an  action  of  trespass  is  not  maintainable  upon  this 
account,  it  being  no  injury  at  the  common  law  (y). 

When  the  distress  is  thus  taken  the  next  considera- 
tion is  the  disposal  of  it.  For  which  purpose  the  things 
distreined  must  in  the  first  place  be  carried  to  some  pound, 
and  there  impounded  by  the  taker.  But,  in  their  way 
thither,  they  may  be  rescued  by  the  owner,  in  case  the 
distress  was  taken  without  cause,  or  contrary  to  law  :  as 
if  no  rent  be  due,  if  they  were  taken  upon  the  highway, 
or  the  like  ;  in  these  cases  the  tenant  may  lawfully  make 
rescue  (^).  But  if  they  be  once  impounded,  even  though 
taken  without  any  cause,  the  owner  may  not  break  the 
pound  and  take  them  out ;  for  they  are  then  in  the  custody 
of  the  law  (i).]]  And  in  case  of  distress  damage  fetuiaHt, 
it  is  enacted  by  6  &  7  Vict.  c.  30,  tliat  if  any  person  shall 


(d)  Cro.  Eliz.  13  ;  stat.  17  Car.  2,  (g)  1  Ventr.  104  ;  Fhzgib.  85  ; 
e.  7  ;  Hutchiosi'.  Chambere,  1  Burr.  Fisher  ».  Algar,  2  C.  &  P.  374 
590.  Hutcbios  v.  Chambers,  ubi  supra. 

(e)  2  Inst.  107.  (A)  Co.  Litt.  160,  161. 
(/  )  Bro.  Abr.  tit.  Assize,  291,  Pre-  (i)  Ibid.  47. 

rogative,  98. 

VOL.  III.  B  B. 
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release  or  attempt  to  release  cattle  lawfully  seized  by  way 
of  such  distress,  from  the  pound  or  place  where  they  shall 
be  impounded,  or  on  the  way  to  or  from  such  pound  or 
place,  or  shall  destroy  such  pound  or  place,  or  any  part 
thereof,  or  any  lock  or  bolt  thereof,  he  shall,  on  conviction 
before  two  justices  of  the  peace,  be  liable  to  a  penalty  not 
exceeding  bl.,  and  to  payment  of  the  reasonable  charges 
and  expenses. 

[[A  pound  {parous,  which  signifies  any  inclosure,)  is 
either  pound  overt,  that  is,  open  overhead ;  or  pound 
covert,  that  is,  close.  By  the  statute  1&2P.&M.  c.  12, 
no  distress  of  cattle  can  be  driven  out  of  the  hundred 
where  it  is  taken,  unless  to  a  pound  overt  within  the  same 
shire  J  and  within  three  miles  of  the  place  where  it  was 
taken.  This  is  for  the  benefit  of  the  tenants,  that  they 
may  know  where  to  find  and  replevy  the  distress.  And 
by  statute  11  Geo.  II.  c.  19,  which  was  made  for  the  bene- 
fit of  landlords,  any  person  distreining  for  rent  may  turn 
any  part  of  the  premises,  upon  which  a  distress  is  taken, 
into  a  pound,  pro  hac  vice,  for  securing  of  such  distress  (j).]] 
If  a  live  distress,  of  animals,  be  impounded,  the  owner  is 
bound  to  provide  the  beasts  with  food  and  necessaries. 
But  by  5  &  6  Will.  IV.  c.  59,  ss.  4,  5,  the  impounder  is 
bound,  in  default  of  the  owner,  to  supply  them  with  suffi- 
cient food ;  and  entitled,  by  a  proceeding  before  a  justice 
of  the  peace,  to  recover  from  the  owner  a  sum  not  exceed- 
ing double  the  value  of  the  food  supplied ;  or  instead 
thereof  shall  be  at  liberty,  after  seven  clear  days,  to  sell 
the  animals  at  public  market  (after  giving  three  days' 
public  printed  notice  thereof),  and  apply  the  produce  to 
the  repayment  of  the  food  and  expenses,  rendering  the 
overplus  to  the  owner.  Any  stranger,  also,  is  authorized 
to  enter  a  place  where  animals  are  impounded  without 
sufficient  food  more  than  twenty-four  hours,  and  supply 


(J)  Vide  Wathborn  t;.  Ulack,  11       &   Aid.  208;    Swann   v.  Earl  Fal- 
Eait,  406,  n.  (a);  Pitt  v. Shew,  4  13.      mouth,  8  Bar.  &  Cres.  456. 
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them,  without  being  liable  to  an  action  for  such  entry  (k). 
[^A  distress  of  household  goods,  or  other  dead  chattels, 
which  are  liable  to  be  stolen,  or  damaged  by  weather, 
ought  to  be  impounded  in  a  pound  covert,  else  the  dis- 
treinor  must  answer  for  the  consequences  (/). 

When  impounded,  the  goods  were  formerly,  as  was  be- 
fore observed,  only  in  the  nature  of  a  pledge  or  security 
to  compel  the  performance  of  satisfaction  ;  and  upon  this 
account  it  hath  been  held  (m),  that  the  distreinor  is  not  at 
liberty  to  work  or  use  a  distreined  beast.  And  thus  the 
law  still  continues  with  regard  to  beasts  taken  damage 
feasant,  and  distresses  for  suit  or  services ;  which  must 
remain  impounded  till  the  owner  makes  satisfaction ;  or 
contests  the  right  of  distreining,  by  replevying  the  chat- 
tels. To  replevy  (replegiaret  that  is,  to  take  back  the 
pledge)  is,  when  a  person  distreined  upon  applies  to  the 
sherift"  or  his  officers,  and  has  the  distress  returned  into 
his  own  possession  ;  upon  giving  good  security  to  try  the 
right  of  taking  it  in  a  suit  at  law,  and,  if  that  be  deter- 
mined against  him,  to  return  the  cattle  or  goods  once  more 
into  the  hands  of  the  distreinor.  This  is  called  a  replevin, 
of  which  more  will  be  said  hereafter.  At  present  we 
shall  only  observe,  that,  as  the  distress  is  at  common  law 
only  in  nature  of  a  security  for  the  rent  or  damages  done, 
a  replevin  answers  the  same  end  to  the  distreinor  as  the 
distress  itself;  since  the  party  replevying  gives  security 
to  return  the  distress,  if  the  right  be  determined  against 
him. 

This  kind  of  distress,  though  it  puts  the  owner  to  in- 
convenience, and  is  therefore  a  punishment  to  him,  yet  if 
he  continues  obstinate,  and  will  make  no  satisfaction  or 
payment,  it  is  no  remedy  at  all  to  the  distreinor.  But  for 
a  debt  due  to  the  crown,  unless  paid  within  forty  days,  the 


(fc)  Co.  Lilt.  47.  547. 

(/)  Mason  v.  Newland,  9  C.  &  P.  (w)    Bagshawe  v.   Coward,   Cro. 

575  ;    Wilder  v.  Speer,  8  A.  &   E.      Jac.  148. 
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[[distress  was  always  saleable  at  the  common  law  (m).  And 
for  an  amercement  imposed  at  a  court  leet,  the  lord  may 
also  sell  the  distress  (n) :  partly  because,  being  the  king's 
court  of  record,  its  process  partakes  of  the  royal  preroga- 
tive (o) ;  but  principally  because  it  is  in  the  nature  of  an 
execution  to  levy  a  legal  debt.  And  so  in  the  several 
statute  distresses,  before  mentioned,  which  are  also  in  the 
nature  of  executions,  the  power  of  sale  is  likewise  usually 
given,  to  effectuate  and  complete  the  remedy.  And,  in 
like  manner,  by  several  acts  of  parliament  (p),  in  all  cases 
of  distress  for  rent,  if  the  tenant  or  owner  do  not,  within 
five  days  after  the  distress  is  taken,  and  notice  of  the 
cause  thereof  given  him,  replevy  the  same  with  sufficient 
security;  the  distreinor,  with  the  sheriff  or  constable,  shall 
cause  the  same  to  be  appraised  by  two  sworn  appraisers, 
and  sell  the  same  towards  satisfaction  of  the  rent  and 
charges ;  rendering  the  overplus,  if  any,  to  the  owner  him- 
self (5').  And,  by  this  means,  a  full  and  entire  satisfac- 
tion may  now  be  had  for  rent  in  arrere,  by  the  mere  act 
of  the  party  himself,  viz.  by  distress,  the  remedy  given  at 
common  law ;  and  sale  consequent  thereon,  which  is  added 
by  act  of  parliament.]] 

Before  we  quit  this  subject,  it  should  be  observed,  that 
[[the  many  particulars  which  attend  the  taking  of  a  distress, 
used  formerly  to  make  it  a  hazardous  kind  of  proceeding : 
for  if  any  one  irregularity  was  committed,  it  vitiated  the 
whole,  and  made  the  distreinors  trespassers  ab  initio  (r). 
But  now,  by  the  statute  11  Geo.  II.  c.  19  (s),  it  is  pro- 

(m)  Bro.  Abr.  tit.  Distress,  71.  Lyons  ti.  Tomkies,  1  Mee.  &  W.  693. 

(n)  8  Rep.  41.  By  57  Geo.  3,  c.  93,  s.  6,  every  broker 

(o)  Bro.   Ibid. ;  R.  v.  Speed,   12  who   makes  a  distress,   in  any  case 

Mod.  330.  whatsoever,  is  to  give  a  copy  of  liis 

(jj)  2  W.  &  M.  c.  5  ;  8  Ann.  c.  charges,  &c.  Hart  u.  Leach,  I  Mee.  & 

14;  4  Geo.  2,  c.  28;  11  Geo.  2,  c.  W.  660. 
19.    As  to  distresses  for  small  rents,  (r)  1  Ventr.  37. 

67  Ceo,  3,c.  93.     As  to  disliesses  for  (s)  Vide  Gambrell  v.  Earl  of  Fal- 

taxei,  rates,  &c.,  7  &  8  Geo.  4,c.  17.  moulli,  6  Ad.  &  El.  4U3. 

((/)  Jacob  V,  King,  &  Taunt.  461  ; 
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Qvided,  that  for  any  unlawful  act  done  the  whole  shall  not 
be  unlawful,  or  the  parties  trespassers  ab  initio ;  but  that 
the  party  grieved  shall  only  have  an  action  for  the  real 
damage  sustained ;  and  not  even  that  if  tender  of  amends 
is  made  before  any  action  is  brought. 

VI.  The  seizing  of  heriots  (/),  when  due  on  the  death 
of  a  tenant,  is  also  another  species  of  self-remedy ;  not 
much  unlike  that  of  taking  cattle  of  goods  in  distress. 
As  for  that  division  of  heriots  which  is  called  heriot  service, 
and  is  only  a  species  of  rent,  the  lord  may  distrein  for 
this,  as  well  as  seize ;  but  for  heriot  custom,  (which  Sir 
Edward  Coke  says  (m)  lies  only  in  prender,  and  not  in 
render,)  the  lord  may  seize  the  identical  thing  itself,  but 
cannot  distrein  any  other  chattel  for  it  (x).  The  like 
speedy  and  effectual  remedy,  of  seizing,  is  given  with 
regard  to  many  things  that  are  said  to  lie  in  franchise  ;  as 
waifs,  wrecks,  estrays,  deodands,  and  the  lik\;  all  which 
the  persons  entitled  thereto  may  seize,  without  the  formal 
process  of  a  suit  or  action.  Not  that  they  are  debarred 
of  this  remedy  by  action ;  but  have  also  the  other,  and 
more  speedy  one,  for  the  better  asserting  their  property ; 
the  thing  to  be  claimed  being  frequently  of  such  a  nature 
as  might  be  out  of  the  reach  of  the  law  before  any  action 
could  be  brought.  i 

These  are  the  several  sp^j;j^  of  remedies,  which  may 
be  had  by  the  mere  act  of  the  party  injured.  We  shall 
next  briefly  mention  such  as  arise  from  the  joint  act  of  all 
the  parties  together.  And  these  are  only  two, — accord 
and  arbitration. 

I.  Accord  is^  an  agreement,  [[between  the  party  injuring 
and  the  party  injured,]]  to  make  satisfaction  ;  T which,  when 
performed,  is  a  bar  of  all  actions  upon  this  account.     As 


(t)  As  to  heriots,  vide  sup.  vol.  ii.  (x)  Odihaiu   v.  Smith,  Cro.  Eliz. 

p.  48.  590  ;  Major  t .  Brandwfood.  Cro.  Car. 

(«)  Cop.  s.  25.  260. 
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[[if  a  man  contract  to  build  a  house  or  deliver  a  horse,  and 
fail  in  it;  this  is  an  injury,  for  which  the  sufferer  may 
have  his  remedy  by  action;  but  if  the  party  injured  ac- 
cepts a  sum  of  money,  or  other  thing,  as  a  satisfaction, 
this  is  a  redress  of  that  injury,  and  entirely  takes  away  the 
action  (?/).]]  But  it  is  to  be  observed  under  this  head,  first, 
that  the  action  will  not  be  taken  away  by  mere  accord 
without  actual  satisfaction.  For  example,  in  the  case  sup- 
posed, the  mere  agreement  to  accept  the  sum  of  money 
will  not,  until  actual  payment  of  the  amount,  bar  the  ac- 
tion on  the  original  agreement  to  build  the  house  or  de- 
liver the  horse;  for  this  would  only  be  substituting  one 
right  of  action  for  another.  Secondly,  that  the  taking  a 
smaller  sum  of  money,  in  lieu  of  a  greater,  does  not  amount 
to  the  legal  idea  of  satisfaction.  Thus,  if  a  man  owe  100/. 
an  accord  or  agreement  between  him  and  the  creditor  to 
pay  50/.  in  satisfaction,  will  not,  though  the  latter  sum  be 
actually  paid,  suffice  to  bar  the  action  on  the  original 
debt  {z). 

pi.  Arbitration  (a)  is  where  the  parties  injuring  and  in- 
jured, submit  all  matters  in  dispute,  concerning  any  per- 
sonal chattels  or  personal  wrong,  to  the  judgment  of  two 
or  more  arbitrators,  who  are  to  decide  the  controversy ; 
and  if  they  do  not  agree,  it  is  usual  to  add,  that  another 
person  be  called  in  as  umpire  {imperator  or  impar  (jb) ),  to 

(y)  9  Rep.  79.  numerous.     The  following,  of  recent 

(r)  Wright  v.  Acres,  6  A.  &  E.  date,  may  be  consulted  with  advan- 

726;  Bayley  v.  lioman,  3  B.  N.  C.  tage  :  R.  v.  Bardeil,  5  A.  &  E.  619 ; 

920.     As  to  the.  nature  of  an  accord,  Hay  ward  v.  Phillips,  6  A.  &  E.  119  ; 

see  Wilkinson  v.  layers,  1  A.  &   E.  Moore  v.  Butlin,  7  A.  &  E.  595 ;  Re 

106.  As  to  the  doctrine  that  an  accord  Story,  ibid.  602;  Jones  d.  Cony,  5 

between  the  defendant  and  one  of  the  Bing.  N.  C.  187  ;  Turner  d.  Swainson, 

plaintiffs,  and  vice  versA,  is  good,  see  1  Mee.  &  W.  572 ;  Reade  v.  Dutton, 

Wallace  v.  Kelsall,  7  M.  &  W.  264.  2  Mee.  &  W.  69  ;  Piatt  v.  Hall,  ibid. 

As  to  an  accord  by  a  stranger,  see  391, 

Thurman  v.  Wild,  11  A.  &  E.  453.  (6)  Whart.   Angl.   Sacr.  i.  772  ; 

(a)  Und«r  the  head  of  arbitration,  Nichols,  Scot.  Hist.  Libr.  c.  i.  Tprope 

the  cases  in  the  books  arc  extremely  Jinem, 
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[[whose  sole  judgment  it  is  then  referred  :  or  frequently 
there  is  only  one  arbitrator  originally  appointed.  This 
decision,  in  any  of  these  cases,  is  called  an  award.  And 
theitby  the  question  is  as  fully  determined,  and  the  right 
transferred  or  settled,  as  it  could  have  been  by  the  agree- 
ment of  the  parties  or  the  judgment  of  a  court  of  jus- 
tice (c).  But  the  right  of  real  property  cannot  thus  pftM 
by  a  mere  award  (d) ;  which  subtilty,  in  point  of  form 
(for  it  is  now  reduced  to  nothing  else),  had  its  rise  from 
feodal  principles  ;  for,  if  this  had  been  permitted,  the  land 
might  have  been  aliened  coUusively  without  the  consent 
of  the  superior.  Yet  doubtless  an  arbitrator  may  now 
award  a  conveyance  or  a  release  of  land  ;  and  it  will  be  a 
breach  of  the  arbitration  bond  to  refuse  compliance  (e). 
For  though  originally  the  submission  to  arbitration  used 
to  be,]]  and  may  still  be,  [[by  word  or  by  deed,  yet  both  of 
these  being  revocable  in  their  nature,  it  is  now  become 
the  practice  to  enter  into  mutual  bonds,  with  condition  to 
stand  to  the  award  or  arbitration  of  the  arbitrators  or 
umpire  therein  named,]]  or,  in  default  thereof,  to  pay  a 
certain  penalty.  [[And  experience  having  shown  the  great 
use  of  these  peaceable  and  domestic  tribunals,  especially 
in  settling  matters  of  account,  and  other  mercantile  trans- 
actions which  are  difficult,  and  almost  impossible,  to  be 
adjusted  on  a  trial  at  law,  the  legislature  has  now  esta- 
blished the  use  of  them,  as  well  in  controversies  where 
causes  are  depending,  as  in  those  where  no  action  is 
brought,  enacting  by  statute  9  &  10  Will.  III.  c.  15,  that 
all  merchants  and  others,  who  desire  to  end  any  contro- 
versy, suit,  or  quarrel  (for  which  there  is  no  other  remedy 
but  by  personal  action  or  suit  in  equity),  may  agree  that 
their  submission  (/)  of  the  action  or  suit  to  arbitration 
or  umpirage  shall  be  made  a  rule  of  any  of  the  king's 

(c)  Brownl.  55;  1  Freem.  410.  (  /  )  If  the  submission  be  not  in 

(d)  1  Roll.  Abr.  242  ;   Marks  «.  tm'iiHj^,  the  case  is  not  within  the  act, 
Marriott,  1  Ld.  Raym.  115.                      «.  Mills,  17  Ves.  419. 

(e)  See  Doev.  Rosser,  3  East,  15. 
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[[courts  of  record,  and  may  insert  such  agreement  in  their 
submission,  or  promise,  or  condition  of  the  arbitration 
bond :  which  agreement  being  proved  upon  oath  by  one 
of  the  w^itnesses  thereto,  the  court  shall  make  a  rule  that 
such  submission  and  award  shall  be  conclusive :  and  after 
such  rule  made,  the  parties  disobeying  the  award  shall  be 
liable  to  be  punished  as  for  a  contempt  of  the  court, 
unless  such  award  shall  be  set  aside  for  corruption]]  or 
undue  means  used  in  its  procurement,  [[or  other  mis- 
behaviour in  the  arbitrators  or  umpire,  proved  on  oath  to 
the  court,  within  one  term  after  the  award  is  made.  And 
in  consequence  of  this  statute,  it  is  now  become  a  con- 
siderable part  of  the  business  of  the  superior  courts  to  set 
aside  such  awards  when  partially  or  illegally  made ;  or  to 
enforce  their  execution,  when  legal,  by  the  same  process 
of  contempt  as  is  awarded  for  disobedience  of  those  rules 
and  orders  which  are  issued  by  the  courts  themselves.]] 

The  law  on  this  subject  has  also  been  much  improved 
by  more  recent  enactments,  it  being  provided  by  3  &  4 
Will.  IV.  c.  42,  that  the  power  of  any  arbitrator  or  um- 
pire appointed  in  pursuance  of  a  submission  containing 
such  agreement  as  aforesaid  to  make  the  arbitration  a  rule 
of  court,  or  appointed  by  any  rule  of  court  or  judge's 
order,  or  order  of  nisi  prius,  in  any  action,  shall  not  be 
revocable  by  either  party  without  leave  of  the  court; 
and  that  the  court  or  a  judge  may  command  the  attend- 
ance of  witnesses  before  the  arbitrator,  whose  failure  to 
attend  shall  be  deemed  a  contempt  of  court ;  and  that  if 
in  any  such  submission,  rule  or  order  of  reference,  it  shall 
be  ao;reed  or  ordered  that  the  witnesses  shall  be  examined 
on  oath,  the  arbitrator  is  required  to  administer  such  oath 
accordingly ;  and  any  witness  giving  false  evidence  shall 
be  deemed  guilty  of  perjury. 

As  to  the  effect  of  an  award,  when  made  and  not  set 
aside  by  tiie  court  for  invalidity,  it  is  in  general  conclusive 
and  final ;  and  upon  an  action  or  other  proceeding  to  en- 
force it,  no  objection  to  its  validity  can  be  made,  unless 
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in  respect  of  such  defect  as  may  happen  to  be  apparent 
on  the  face  of  the  award  itself  ;  the  rule  being,  that  all 
extrinsic  objections  must  be  taken  in  the  shape  of  an  ap- 
plication to  set  the  award  aside  {h) ;  which  application 
must  be  made  before  the  last  day  of  the  term  next  after 
the  award  is  made  and  published  (t). 

(A)  BraJdick  v.  Thompson,  8  East,  S2. 

344;  Paull  v.  Pauil,  2  Duwl.  340;  (i)  9  &   10  WilL  3,  e.  15.  s.  2 ; 

Grazebrook  v.  Davis,  5  B.  &  C  534  ;  Youog  *.  TimmiDt,  1  Tyrw.  390,  b. 

MacarlLui  v,  Caoipbell,  2  Ad.  &l  Kl. 
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CHAPTER  II. 

OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 


[[The  remedies  for  private  wrongs,  which  are  effected  by 
the  mere  operation  of  the  law,  will  fall  within  a  very  nar- 
row compass,  there  being,^  it  is  believed,  [[only  two  in- 
stances of  this  sort]]  capable  of  being  suggested  ;  [[the 
one,  that  of  retainer,  where  a  creditor  is  made  executor 
or  administrator  to  his  debtor ;  the  other,  in  the  case  of 
what  the  law  calls  remitter!^ 

I.  As  to  retainer.  The  law  relating  to  executors  and  admi- 
nistrators has  been  already  discussed  in  a  former  part  of  the 
work  (a),  where  it  appeared  that  [[if  a  person  indebted  to 
another  makes  his  creditor  his  executor,  or  if  such  creditor 
obtains  letters  of  administration  to  his  debtor,  in  these  cases 
the  law  gives  him  a  remedy  for  his  debt  by  allowing  him  to 
retain  so  much  as  will  pay  himself,  before  any  other  cre- 
ditors whose  debts  are  not  of  equal  degree  {b).  This  is  a 
remedy  by  the  mere  act  of  law,  and  grounded  upon  this 
reason,  that  the  executor  cannot,  without  an  apparent 
absurdity,  commence  a  suit  against  himself  as  represent- 
ative of  the  deceased,  to  recover  that  which  is  due  to  him 
in  his  own  private  capacity ;  but,  having  the  whole  per- 
sonal estate  in  his  hands,  so  much  as  is  sufficient  to 
answer  his  own  demand  is,  by  operation  of  law,  applied 
to  that  particular  purpose.  Else,  by  being  made  executor, 
he  would  be  put  in  a  worse  condition  than  all  the  rest  of 
the  world  besides.]]  For  every  other  creditor  but  himself 
is  in  a  condition  to  commence  an  action  and  obtain  judg- 

(a)  Vide  tup.  vol.  ii.  p.  239.  922  ;  Plowd.  543  ;  Glaholm  v.  Rowa- 

(6)  Ibid.  247 ;  %i  vide  1  Rol.  Abr.      tree,  6  A.  &  E.  710. 
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ment  for  recovery  of  his  debt.  The  effect,  however,  of 
this  right  of  retainer  (it  will  be  observed)  is  to  put  them 
in  some  measure  in  a  better  position  than  others ;  because 
it  enables  him  to  obtain  payment  ^r«/  (among  all  creditors 
of  equiil  degree),  and  before  any  other  has  had  time  to 
commence  an  action.  And  this  seems  to  illustrate  a  re- 
mark of  Lord  Bacon,  that  Qthe  benignity  of  the  law  is 
such,  as  when,  to  preserve  the  principles  and  grounds  of 
law,  it  depriveth  a  man  of  his  remedy  without  his  own 
fault,  it  will  rather  put  him  in  a  better  degree  and  con- 
dition than  in  a  worse  (c).]]  QBut  the  executor  shall  not 
retain  his  own  debt  in  prejudice  to  those  of  a  higher  de- 
gree ;  for  the  law  only  puts  him  in  the  same  situation  as 
if  he  had  sued  himself  as  executor,  and  recovered  his 
debt ;  which  he  never  could  be  supposed  to  have  done, 
while  debts  of  a  higher  nature  subsisted.  Neither  shall 
one  executor  be  allowed  to  retain  his  own  debt  in  prejudice 
to  that  of  his  co-executor  in  equal  degree  ;  but  both  shall 
be  discharged  in  proportion  {d ).  Nor  shall  an  executor  of 
his  own  wrong  be  in  any  case  permitted  to  retain  («).]] 

II.  Remitter  is  where  he  who  hath  the  right  of  entry 
in  lands,  but  is  out  of  possession,  obtains  afterwards  the 
possession  of  the  lands  by  some  subsequent,  and  of  course 
defective  title ;  in  this  case  he  is  remitted,  or  sent  back, 
by  operation  of  law,  to  his  antient  and  more  certain 
title  (/).  The  possession  which  he  hath  gained  by  a  bad 
title  shall  be  ipso  facto  annexed  to  his  own  inherent 
good  one ;  and  his  defeasible  estate  shall  be  utterly  de- 
feated and  annulled  by  the  instantaneous  act  of  law,  with- 
out his  participation  or  consent  (^).     As,  if  A.  disseises 

(c)  Bac.  Elem.  c.  9.  modirying   the   doctiiDe  of  rtmitter, 

(d)  Vin.  Abr.  tit.  Executors,  D.  2.  vide  1  Saund.  Uses,  166.     Ai  to  re- 

(e)  5  Rep.  30.  milter  generally,  Doe  c.   Woodroft, 
(/)  Litt.  ss.  659,  693,  695  ;  Co.  10  Mee.  &  VV.  608. 

Liu.  363  b;  Gilb.Ten.  129.     As  to  (^)  Co.  Litt.  358  ;  Wood  •.Sir  J. 

the  effect  of  the  Statute  of  Uses  in       Shuriey,  Cro.  Jac.  409. 
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B.,  that  is,  turns  him  out  of  possession,  and  afterwards 
demises  the  land  to  B.  (without  deed)  for  term  of  years, 
by  which  B.  entereth,  this  entry  is  a  remitter  to  B.  {h), 
who  is  in  of  his  former  and  surer  estate.  But  if  A.  had 
demised  to  him  for  years  by  deed  indented  or  by  matter 
of  record,  there  B.  would  not  have  been  remitted.  For  if 
a  man  by  deed  indented  takes  a  lease  of  his  own  lands, 
it  shall  bind  him  to  the  rent  and  covenants ;  because  a 
man  can  never  be  allowed  to  affirm  that  his  own  deed  is 
ineffectual,  since  that  is  the  greatest  security  on  which 
men  rely  in  all  manner  of  contracting.  The  same  law,  if 
it  had  been  by  matter  of  record ;  for  that  is  of  its  own 
nature  uncontrollable  evidence,  which  a  man  cannot  be 
allowed  to  controvert  (i). 

[[The  reason  given  by  Littleton  (Ji),  why  this  remedy, 
which  operates  silently  and  by  the  mere  act  of  law,  was 
allowed,  is  somewhat  similar  to  that  given  in  the  preced- 
ing article,  because  otherwise  he  who  hath  right  would 
be  deprived  of  all  remedy.^  For  as  he  himself  is  in 
possession  of  the  land,  there  is  no  other  person  upon 
whom  he  can  make  entry  (Z). 

[[And  thus  much  for  these  extrajudicial  remedies,  as 
well  for  real  as  personal  injuries,  which  are  furnished  or 
permitted  by  the  law,  where  the  parties  are  so  peculiarly 
circumstanced  as  not  to  make  it  possible  to  apply  for 
redress  in  the  usual  and  ordinary  methods.]] 

(fc)  Liu.  8.  695;  Gilb.  Ten.  129.  sion  hy  entry.     (Lilt.  s.  693;  Gilb. 

(0  Gilb.  Ten.  ubi  sup.  Ten.  129  ;  Co.  Litt.  by  Bull.  347  b, 

(fc)  Lilt.  s.  661  ;  Co.  Liu.  by  Bull.  n.  (11).)    And  now,  in  consequence 

347  b,  n.(l).  of  that  recent  and  important  ciiange 

(/)  Blackstone  treats  of  remitter  as  of  the   law,  by    wliicii   real    actions 

if  it  had  no  application  except  to  the  are   abolished   (a   subject   to    which 

case  where  the  disseisee  was  out  of  we  shall  have  occasion  to  lefer  more 

possession  under  such  circumstances  particularly  hereafter),  the  former  case 

that  he  could  only  recover  possession  can  no  longer  arise,  and  it  is  onlij  in 

hy  real  action.    But  it  was  also  appli-  the   latter  (altogether   passed   by   in 

cable  (as  it  still  is)  to  the  case  stated  Blackstone)  that  any  example  of  re- 

in  the  text,  of  his  being  out  of  posses-  miller  can  occur, 
■ion,  with  right  of  recovering  pouei- 
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CHAPTER  III. 

OF  THE  COURTS  IN  GENERAL! 


[[The  next  object  of  our  inquiries  is  the  redress  of  injuries 
by  suit  in  courts:  wherein  the  act  of  the  parties  and  the 
act  of  law  co-operate ;  the  act  of  the  parties  being  neces- 
sary to  set  the  law  in  motion,  and  the  process  of  the  law 
being  in  general  the  only  instrument,  by  which  the  parties 
are  enabled  to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  improper  to  observe,  that  al- 
though, in  the  several  cases  of  redress  by  the  act  of  the 
parties  mentioned  in  a  former  chapter  (a),  the  law  allows 
an  extrajudicial  remedy,  yet  that  does  not  exclude  the 
ordinary  course  of  justice :  but  it  is  only  an  additional 
weapon  put  into  the  hands  of  certain  persons  in  particular 
instances,  where  natuml  equity  or  the  peculiar  circum- 
stances of  their  situation  required  a  more  expeditious 
remedy  than  the  formal  process  of  any  court  of  judicature 
can  furnish.  Therefore,  though  I  may  defend  myself,  or 
relations  from  external  violence,  I  yet  am  afterwards  en- 
titled to  an  action  of  assault  and  battery :  though  I  may 
retake  my  goods,  if  I  have  a  fair  and  peaceable  oppor- 
tunity, this  power  of  recaption  does  not  debar  me  from 
my  action  of  trover  or  detinue :  I  may  either  enter  on  the 
lands,  on  which  I  have  a  right  of  entiy,  or  may  demand 
possession  by]]  an  action  of  ejectment :  QI  may  either 
abate  a  nuisance  by  my  own  authority,  or  call  upon  the 
law  to  do  it  for  me :  I  may  distrein  for  rent,  or  have  an 

(a)  Cbap.  1. 
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[[action  of  debt,  at  my  own  option  :  if  I  do  not  distieln  my 
neighbour's  cattle  damage  feasant,  I  may  compel  him  by 
action  of  trespass  to  make  me  a  fair  satisfaction  :  if  a  heriot, 
or  a  deodand,  be  withheld  from  me  by  fraud  or  force,  I 
may  recover  it,  though  I  never  seized  it.  And  with  regard 
to  accords  and  arbitrations,  these,  in  their  nature  being 
merely  an  agreement  or  compromise,  must  indisputably 
suppose  a  previous  right  of  obtaining  redress  some  other 
way,  which  is  given  up  by  such  agreement.  But  as  to 
remedies  by  the  mere  operation  of  law,  those  are  indeed 
given,  because  no  remedy  can  be  ministered  by  action^  or 
entry,  [[without  running  into  the  palpable  absurdity  of  a 
man's  bringing  an  action  against,]]  or  entering  upon,  [[him- 

[[In  treating  of  the  remedies  by  suit  in  courts,  we  shall 
pursue  the  following  method :  first,  we  shall  consider  the 
nature  and  several  species  of  courts  of  justice;  and, 
secondly,  we  shall  point  out  what  injuries  are  cognizable 
and  how  redressed,  in  each  respective  species  of  court. 

First,  then,  of  courts  of  justice.  And  herein  we  will 
consider,  first,  their  nature  and  incidents  in  general;  and, 
then,  the  several  species  of  them  erected  and  acknow- 
ledged by  the  laws  of  England. 

A  court  is  defined  to  be  a  place  wherein  justice  is  judi- 
cially administered  (6).  And,  as  by  our  excellent  consti- 
tution the  sole  executive  power  of  the  laws  is  vested  in 
the  person  of  the  king,  it  will  follow  that  all  courts  of 
justice,  which  are  the  medium  by  which  he  administers 
the  laws,  are  derived  from  the  power  of  the  crown  (c). 
For  whether  created  by  act  of  parliament,  or  letters- 
patent,  or  subsisting  by  prescription,  (the  only  methods 
by  which  any  court  of  judicature  {d)  can  exist,)  the  king's 
consent  in  the  two  former  is  expressly,  and  in  the  latter 
impliedly,  given.      In  all  these   courts  the  king  is  sup- 

(h)  Co.  Lilt.  68.  (d)  Co.  Litt.  260. 

(e)  Vide  lup.  vol.  ii.  p.  625. 
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[[posed  in  contemplation  of  law  to  be  always  present;  but 
as  that  is  in  fact  impossible,  he  is  there  represented  by 
his  judges,  whose  power  is  only  an  emanation  of  the  royal 
prerogative. 

For  the  more  speedy,  universal,  and  impartial  admi- 
nistration of  justice  between  subject  and  subject,  the  law 
hath  appointed  a  prodigious  variety  of  courts,  some  with  a 
more  litnited,  others  with  a  more  extensive  jurisdiction ; 
some  constituted  to  inquire  only,  others  to  hear  and  deter- 
mine ;  some  to  determine  in  the  first  instance,  others  upon 
appeal  and  by  way  of  review. 

All  these  in  their  turns  will  be  taken  notice  of  in  their 
respective  places :  but  we  may  here  mention  one  distinc- 
tion that  runs  throughout  them  all ;  viz.  that  some  of 
them  are  courts  of  record,  others  not  of  record.  A  court 
of  record  is  that  where  the  acts  and  judicial  proceedings 
are  enrolled  in  parchment  for  a  perpetual  memorial  and 
testimony  ;  which  rolls  are  called  the  records  of  the  court, 
and  are  of  such  high  and  supereminent  authority,  that 
their  truth  is  not  to  be  called  in  question  (e).  For  it  is  a 
settled  rule  and  maxim,  that  nothing  shall  be  averred 
against  a  record,  nor  shall  any  plea,  or  even  proof,  be  ad- 
mitted to  the  contrary  (/).  And  if  the  existence  of  a 
record  be  denied,  it  shall  be  tried  by  nothing  but  itself; 
that  is,  upon  bare  inspection  whether  there  be  any  such 
record  or  no ;  else  there  would  be  no  end  of  disputes.  But 
if  there  appear  any  mistake  of  the  clerk  in  making  up 
such  record,  the  court  will  direct  him  to  amend  it.  All 
courts  of  record  are  the  king's  courts,  in  right  of  his  crown 
and  royal  dignity  (^) ;  and  therefore]]  every  court  of  re- 
cord has  authority  to  fine  and  imprison  for  contempt  of 
its  authority  (/< ) ;  while  on  the  other  hand  Qthe  very  erec- 
tion of  a  new  jurisdiction,  with  power  of  fine  or  imprison- 

(«)  As  to  records  vide  Co.  Litt.  by  (h)  8  Rep.  38  b  ;    R.  t.  Clement, 

Harg.260,  n.  (1);  sup.  vol.  i.  c.  47.  4  B.  &   Aid.  233;    R.  v.  Davison, 

(/)Co.  Litt.  260.  ibid.  337. 
(g)  Finch,  L.  231. 
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[[ment,  makes  it  instantly  a  court  of  record  (e).]]  But  the 
courts  not  of  record,  or  those  of  them  at  least  in  which 
the  common  law  is  administered,  are  of  inferior  dignity 
and  in  a  less  proper  sense  the  king's  courts — and  these 
are  not  intrusted  by  the  law  with  any  power  to  fine  or  im- 
prison (j)  the  subjects  of  the  realm,  unless  by  the  express 
provision  of  some  act  of  parliament.  In  these  also  Qhe 
proceedings  are  not  enrolled  or  recorded  ;  but  as  well  their 
existence,  as  the  truth  of  the  matters  therein  contained, 
shall,  if  disputed,  be  tried  and  determined  by  a  jury  (^). 

In  every  court  there  must  be  at  least  three  constituent 
parts,  the  actor,  reus,  and  judex :  the  actor,  or  plaintiff, 
who  complains  of  an  injury  done;  the  reus,  or  defendant, 
who  is  called  upon  to  make  satisfaction  for  it ;  and  the 
judex,  or  judicial  power,  which  is  to  examine  the  truth  of 
the  fact,  to  determine  the  law  arising  upon  that  fact,  and 
if  any  injury  appears  to  have  been  done,  to  ascertain,  and 
by  its  officers  to  apply,  the  remedy.  It  is  also  usual  in 
the  higher  courts  to  have  attorneys  and  counsel  as  as- 
sistants. 

An  attorney  at  law]]  (called  in  the  courts  of  equity  a 
solicitor)  [[answers  to  the  procurator,  or  proctor,  of  the 
civilians  and  canonists  (I).  And  he  is  one  who  is  put  in 
the  place,  stead,  or  turn  of  another,  to  manage  his  pro- 
ceedings in  a  cause.  Formerly  every  suitor  was  obliged  to 
appear  in  person,  to  prosecute  or  defend  his  suit,  (accord- 
ing to  the  old  Gothic  constitution  {m),  )  unless  by  special 
licence  under  the  king's  letters  patent  (n).]]  And  an  infant, 
a  married  woman,  or  an.  idiot,  cannot  to  this  day,  in  point 
of  form,  appear  by  attorney ;  but  even  when  an  attorney  is 
actually  employed  for  them,  should  be  described  as  ap- 

(t)  Groenvelt  v.    Burwell,   Salk.  (0  Fope  Boniface  VIII.,  in  6  De- 

200;  Grenville  v.  College  of  Physi-  cretal.  I.  3,  t.  16,  s.  4,speaks  of  "}))'o> 

cians,  12  Mod.  .388.  curatoribus,  yui   in  aliquibits  partibns 

(j)  Dyson    v.  Wood,  3  Bain.  &  atornali  nuvcupajitur." 
Cm.  449.  (m)  Slicrnhook,  De  Jui.  Goth.  1.  i. 

(k)  2  Inst.  311  ;  8  Ilcp.  38  b  ;  II  c.  6. 
Hep.  43  b;  3  Bl.  Com.  24.  (n)  F.  N.  B.26. 
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pearing  in  person  or  by  guardian,  according  to  the  nature 
of  the  case  (o).  QBut,  as  in  the  Roman  law,  "  cum  olim 
in  usu  fuisset,  alterius  nomine  agi  iion  posse,  sed,  quia  hoc 
nan  minimum  incommoditatem  habehat,  cceptrunt  homine* 
per  procuratores  litigare"  (p),  so  with  us,  upon  the  same 
principle  of  convenience,  it  is  now  permitted  in  general  (^), 
that  attorneys  may  be  made  to  prosecute  or  defend  any 
action  in  the  absence  of  the  parties  to  the  suit.  These 
attorneys  are  now  formed  into  a  regular  corps ;  they  are 
admitted  to  the  execution  of  their  office  by  the  superior 
courts  (r);  and  are  in  all  points  officers  of  the  respective 
courts  in  which  they  are  admitted :  and,  as  they  have 
many  privileges  on  account  of  their  attendance  there  (*), 
80  they  are  peculiarly  subject  to  the  censure  and  animad- 
version of  the  judges.]]  But  as  to  the  particular  regula- 
tions applicable  to  attorneys  and  solicitors  we  must  refer 
the  reader  to  a  former  chapter,  in  which  we  had  occasion 
to  consider  this  matter  in  detail. 

Of  counsel,  called,  among  the  civilians,  advocates, 
there  are  in  our  courts  of  common  law  and  equity  Qwo 
species  or  degrees  :  barristers  and  Serjeants.  The  former 
are  admitted  after  a  considerable  period  of  study,  or 
at  least  standing,  in  the   Inns  of  Court (0;  and  are  in 

(o)  Bro.  Abr.  t.  Ideol,  4 ;  Co.  LiU.  who  had  appeared  in  penoa  might  af- 
135  b;  2  SauDd.  212,  n.(4)  ;  Bever-  lerwardt  appoint  an  attorney  {reipou- 
ley's  case,  4  Rep.   124  b;   Oulds  v.  salU)  to  represent  him  in  the  cause. 
Sansom,    3  Taunt.  26t.     A   lunatic,  Glan.  lib.  xi.  c.  1. 
however,  may  appear  by  attorDey.  Be-  (r)  So  early  as  the  statute  15  F.dw. 
verley's  case,  ubi  sup. ;  Humphreys  v.  2,  regulations  were  made  as  to  the  ad- 
Griffiths,  6  IMee.  &  W.  89.  mission  of  dttorneys  ;  and  by  4  Hen.  4, 
(p)  Inst.  4,  tit.  10.  c.  18,  (both  now   repealed  by  6  &  7 
(q)  According  to  Blackstone   this  Vict.  c.  73,  sched.  part  1,)  it  was  en- 
was  fiist  permitted  by  slat.  VVestm.2,  acted,  that  attorneys  should  be  exa- 
c.  10,  (see  3  Bl.  Com.  26).     It  was  mined  by  the  judges,  and  none  ad- 
provided,  however,  by  a  previous  sta-  mitted   but   such    as   were    virtuous, 
tute,  (statute  of  Merton,  20  Hen.  3,  learned,  and  sworn  to  do  their  duty, 
c.  10.)  that  every  freeman  might  make  («)  As  to   the   privilege  of  being 
attorney  in   suit  to  the  court  of  the  sued  in  their  own  court,  vide  Lewis 
county,  tithing,  hundred  and  wapen-  v.  Kerr,  2  Mee.  &  \V.  226. 
take,  or  the  court  of  his  lord.     And  {t)  \'ide  sup.  vol.  i.  p.  20. 
even  in  the  time  of  Hen.  II.,  a  party 
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[[our  old  books  styled  apprentices,  apprenticii  ad  legem, 
being  looked  upon  as  merely  learners,  and  not  qualified 
to  execute  the  full  office  of  an  advocate  till  they  were  six- 
teen years  standing;  at  which  time,  according  to  For- 
tescue  (y),  they  might  be  called  to  the  state  and  degree  of 
Serjeants,  or  servientes  ad  legem.  How  antient  and  honor- 
able this  state  and  degree  is,  with  the  form,  splendour,  and 
profits  attending  it,  hath  been  so  fully  displayed  by  many 
learned  writers  (z),  that  it  need  not  be  here  enlarged  on.]] 
It  is  sufficient  to  [[observe,  that  Serjeants  at  law  are  bound 
by  a  solemn  oath  (a)  to  do  their  duty  to  their  clients  :  and 
that  by  custom  (b)  the  judgies  of  the  courts  of  Westminster 
are  always  admitted  into  this  venerable  order  before  they 
are  advanced  to  the  bench  (c).  From  both  these  degrees 
some  are  usually  selected  to  be  his  majesty's  counsel 
learned  in  the  law;  the  two  principal  of  whom  are  called 
his  attorney  and  solicitor  general.  The  first  king's  coun- 
sel, under  the  degree  of  serjeant,  was  Sir  Francis  Bacon, 
who  was  made  so  honoris  causa,  without  either  patent  or 
fee(d);  so  that  the  first  of  the  modern  order  (who  are 
now  the  sworn  servants  of  the  crown,  with  a  standing 
salary)  seems  to  have  been  Sir  Francis  North,  afterwards 
lord  keeper  of  the  great  seal  to  King  Charles  II.  (e)  These 
king's  counsel  answer  in  some  measure  to  the  advocates 
of  the  revenue,  advocati  Jisci,  among  the  Romans.  For 
they  must  not  be  employed  in  any  cause  against  the 
crown  without  special  licence  (/);    in  which  restriction 

(v)  De  LL.  c.  60.  (6)  Fortesc.  c.  50. 

(z)  Fortesc.  c.  50 ;   lORep.  pref. ;  (c)  Blackstone    thinks   that   "the 

Dugdal.   Orig.  Jurid.;    Case  of  the  "  original  of  this  was  probably  to  qua- 

Serjeants,  6   Bing.   N.  C.  235.    To  "  lify  the  puisn6  barons  of  the  Kxche- 

which  may  be  added  a  Iracl  by  the  "  quer  to  become  justices  of  assize,  ac- 

late  Serjeant  Wynne,  piinted  in  1765,  "  cording  to  the  exigence  of  the  statute 

entitled  "  Observations  touching  the  "  14Kdw.3,c.  16."  3  Bl.  Com. p.  27. 

Antiquity  and  Dignity  of  the  Degree  (rf)  See  his  Letters,  256. 

of  Serjeant  at  Law  ;"  and  a  late  pub-  (e)  See  his  Life  by  lloger  North, 

licBliun  on  the  same  subject,  by  Mr.  37. 

Serjeant  Manning.  (/>  Hence  none  of  the  king's  coun- 

(a)  3  Inat.  214.  nel  can  publicly  plead  in  court  for  a 
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[[they  agree  with  the  advocates  of  the  fisc  (g) ;  but  in  the 
imperial  law  the  prohibition  was  carried  still  farther,  and 
perhaps  was  more  for  the  dignity  of  the  sovereign ;  for, 
excepting  some  peculiar  causes,  the  fiscal  advocates  were 
not  permitted  to  be  at  all  concerned  in  private  suits  be- 
tween subject  and  subject  (h),  A  custom  has  of  late  years 
prevailed  of  granting  letters  patent  of  precedence  to  such 
barristers,  as  the  crown  thinks  proper  to  honour  with  that 
mark  of  distinction ;  whereby  they  are  entitled  to  such 
rank  and  pre-audience  (i)  as  are  assigned  in  their  respective 
patents  :  sometimes  next  after  the  king's  attorney-general, 
but  usually  next  after  his  majesty's  counsel  then  being. 
These  (as  well  as  the  queen  consort's  attorney  and  solicitor 
general  {J)  )  rank  promiscuously  with  the  king's  counsel, 
and  together  with  them  sit  within  the  bar  of  the  respective 
courts :  but  receive  no  salaries,  and  are  not  sworn ;  and 
therefore  are  at  liberty  to  be  retained  in  causes  against  the 
crown.     And  all  other  Serjeants  and  barristers  indiscri- 


prisoner,  or  a  defendant  in  a  criminal 
prosecution,  without  a  licence,  which 
is  never  refused,  but  an  expense  of 
about  9/.  must  be  incurred  in  obtain- 
ing it. — Christian's  Black,  vol.  iii.  p. 
27,  n.  (n). 

(g)  Cod.  2.  2,  1. 

(h)  Ibid.  2,  7,  13. 

(t)  Pi-e-audience  in  the  courts  is 
reckoned  of  so  much  consequence, 
that  it  may  not  be  amiss  to  subjoin  a 
short  table  of  the  piecedence  at  the 
bar. 

1.  The  king's  (or  queen's)  attorney 
general.  By  the  king's  mandate,  14th 
December,  1814,  the  attorney  and  so- 
licitor-general are  to  have  place  and 
audience  before  the  king's  premier  Ser- 
jeant. See  6  Taunt.  424.  In  the 
time  of  Blackstone  they  took  rank 
after  him,  and  also  after  the  king's  an- 
tient  Serjeant  and  the  king's  advocate- 
general. 

C 


2.  The  king's  solicitor  general. 

3.  The  kiug's  premier  serjeant,  (lo 

constituted  by  special  patent.) 

4.  The  king's   antient  serjeant,  or 

the  eldest  anwng   the  king's 
Serjeants. 

5.  The  king's  advocate  pmnl. 

6.  The  king's  aerjeanu. 

7.  The    king's    counsel,   with   the 

queen  consort's  attorney  and 
solicitor. 

8.  Serjeants  at  law. 

9.  The  recorder  of  London. 

10.  Advocates  of  the  civil  law. 

11.  Barristers. 

In  the  Court  of  Exchequer  two  of  the 
most  experienced  barristers,  called  the 
p<M(-man  and  the  tub-man  (from  the 
places  in  which  they  sit),  have  also  a 
precedence  in  motions.  See  R.  v. 
Bishop  of  Exeter,  7  Met.  fie  W.  188. 
O)  Seld.  Tit  Hon.  1,  6.  7. 
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[[minately  (except  in  the  Court  of  Common  Pleas,  where 
Serjeants  only  are  admitted  (k)  )  may  take  upon  them  the 
protection  and  defence  of  any  suitors,  whether  plaintiff  or 
defendant ;  who  are  therefore  called  their  clients,  like  the 
dependants  upon  the  antient  Roman  orators.  Those  in- 
deed practised  gratis,  for  honour  merely,  or  at  most  for 
the  sake  of  gaining  influence :  and  so  likewise  it  is  esta- 
blished with  us  (/)  that  a  counsel  can  maintain  no  action 
for  his  fees ;  which  are  given,  not  as  locatio  vel  conductio, 
but  as  quiddam  honorarium ;  not  as  a  salary  or  hire,  but 
as  a  mere  gratuity,  which  a  counsellor  cannot  demand 
without  doing  wrong  to  his  reputation  (w) :  as  is  also  laid 
down  with  regard  to  advocates  in  the  civil  law  (n),  whose 
honorarium  was  directed  by  a  decree  of  the  senate  not  to 
exceed  in  any  case  ten  thousand  sesterces,  or  about  80/. 
of  English  money  (o).  And,  in  order  to  encourage  due 
freedom  of  speech  in  the  lawful  defence  of  their  clients, 
and  at  the  same  time  to  give  a  check  to  the  unseemly 
licentiousness  of  prostitute  and  illiberal  men,  (a  few  of 
whom  may  sometimes  insinuate  themselves  even  into  the 
most  honourable  professions,)  it  hath  been  holden  that  a 
counsel  is  not  answerable  for  any  matter  by  him  spoken 
relative  to  the  cause  in  hand,  and  suggested  in  his  client's 
instructions;  although  it  should  reflect  upon  the  reputa- 
tion of  another,  and  even  prove  absolutely  groundless  (;:>)  : 

(k)  By  this  is  to  be  understood  the  the  right  of  voting  at  parliamentary 

court  in  banc  ;  for  the  exclusive  pri-  elections,  all  barristers  shall  be  entillcd 

vilege  of  the  Serjeants  does  not  extend  lo  audience.     And  as  to  the  right  of 

to  sittings  at  nh%  prius.     By  warrant  the  attorney-general  lo  be   heard  in 

under  the  sign  manual,  in   1834,  it  the  Common  Pleas  in  cases  where  the 

was  diiected  that  the  exclusive  privi-  crown  is  concerned,  see  Paddock  v. 

lege  of  the  Serjeants  should  cease;  but  Foi^stei,  8  Dowl.  834 ;  S.  C.  1  Man. 

tti«  Court   of  C-ommon    Pleas  after-  &  G.  687. 

wards  decided,  that  being  founded  on  (/)  Davis,  pref.  22 ;  1  Ch.  Rep.  38. 

immemorial  usage,   it  could    not   be  (m)  Davis,  23. 

Ukeoaway  by  the  warrant  of  the  crown.  (n)  Ff.  11,  6,  1. 

CiM  of  the   Serjeants,   6  liing.   N.  (o)  Tac  Ann.  1,  1 1,  7. 

C.  235.     Ky  statute,  however,  6  &  7  (;»)  Vide  Hodgson  r.  Scarlett.  1  B. 

Vict.  c.  18,  i.  «jl,  it  has  been  lately  &  Aid.  232.    But  the  subsequent  pub- 

•narted,  thai  in  the  particular  case  of  lication  of  such   mutter  is  unlawful, 

•ppcalsto  the  ('otnmon  Pleas  from  the  Flint  i*.  Pike,  4  B.  ^c  C.  473. 
decisiouR  uf  the  r«viting  barriklcri,  on 
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[[but  if  he  mentions  an  untruth  of  his  own  invention,  or 
even  upon  instructions,  if  it  be  impertinent  to  the  cause  in 
hand,  he  is  then  liable  to  an  action  from  the  party  in- 
jured (fj).  And  counsel  guilty  of  deceit  or  collusion  are 
punishable,  by  the  statute  Westm.  1,  3  Edw.  I.  c.  28,  with 
imprisonment  for  a  year  and  a  day,  and  perpetual  silence 
in  the  courts  ;  a  punishment]]  that  even  in  modern  times 
has  been  [[inflicted  for  gross  misdemesnors  in  practice  (r).]] 
We  shall  close  this  chapter  with  a  remark  applicable 
both  to  attorneys  and  counsel,  viz.  that  they  possess  the 
exclusive  privilege  of  transacting  business  in  the  courts  of 
justice  in  matters  in  which  they  are  not  personally  con- 
cerned. For  no  man  can  conduct  the  practical  proceed- 
ings in  a  cause  to  which  he  is  himself  not  party,  except 
he  be  an  attorney  («) ;  nor  be  allowed  to  address  the  court 
in  such  a  cause,  unless  he  be  either  attorney  or  counsel  (0. 
In  the  superior  courts,  indeed,  the  latter  province  belongs 
to  counsel  alone,  exclusively  even  of  the  attorneys  (k). 

{q)  Brook    V.  Sir   H.  Moatague,  668.    TbU  privilege  of  oouaael  is  of 

Cro.  Jac.  90.  very  ADtieDt  date.     Plac.  Ab.   137; 

(r)  Ray.  376.  Kaoc   RoU22,  temp.32Hen.3;  MaU. 

(»)  Vide  6  &  7  Vict.  c.  73,  s.  2.  Par.  Hist.  p.  1077.     We  may  remark 

(t)  As  to  this  privilege  in  the  case  here,  that  by  6  Geo.  4,  c.  SO,  a.  2, 

of  proceediogs  before  the  under  sheriff,  practising  barristers  and  attorneys  are 

videTribe  V.  Wingfield,  2  Mee.  &  W.  exempt  from  serving  on  juries;  and 

128.  by  5  &  6  Vict.  c.  109,  s.  6,  exempt 

(u)  Collier  v.  Hicks,  2  B.  &  Ad.  from  serving  as  parish  constables. 
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CHAPTER  IV. 

OF   THE  COURTS   OF  GENERAL   JURISDICTION AND, 

FIRST,  OF  THOSE  OF  COMMON  LAW  AND  EQUITY. 


[[We  are  next  to  consider  the  several  species  and  distinc- 
tions of  courts  of  justice,  which  are  acknowledged  and 
used  in  this  kingdom.  And  these  are  either  such  as  are 
of  public  and  general  jurisdiction  throughout  the  whole 
realm ;  or  such  as  are  only  of  a  private  and  special  juris- 
diction in  some  particular  parts  of  it.  Of  the  former  there 
are  four  sorts  : — the  universally  established  courts  of  com- 
mon law  and  equity  (a) ;  the  ecclesiastical  courts ;  the 
courts  military ;  and  courts  maritime  (6).  And,  first,  of 
such  public  courts  as  are  courts  of  common  law  and 
equity. 

The  policy  of  our  antient  constitution,  as  regulated  and 
established  by  the  great  Alfred,  was  to  bring  justice  home 
to  every  man's  door,  by  constituting  as  many  courts  of 
judicature  as  there  are  manors  in  the  kingdom ;  wherein 
injuries  were  redressed,  in  an  easy  and  expeditious  man- 
ner, by  the  suffrage  of  neighbours  and  friends.  These 
little  courts,   however,  communicated  with  others   of  a 

(a)  As  to  the  distinction  between  part  of  the  common  law  of  the  realm, 
common  law  and  equity,  vide  sup.  vide  sup.  vol.  i.  pp.  59,  60.  It  will 
vol.  i.  p.  78.  be  observed,  however,  that  in  the  dis- 

(b)  The  eccUiiaitieal,  military  and  tinction  above  laid  down,  they  are 
maritimt  lawi,  though  founded  on  the  distinguished  (as  convenience  usually 
imperial  and  canonical  constitutions,  requires^  from  the  common  law. 

art  in  oo«  i«ni«  to  bo  considered  as 
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[[larger  jurisdiction,   and    those   with    others    of  a   still 
greater  power  ;  ascending  gradually  from  the  lowest  to  the 
supreme  courts,  which  were   respectively  constituted  to 
correct  the  errors  of  the  inferior  ones,  and  to  determine 
such  causes  as,  by  reason  of  their  weight  and  difficulty, 
demanded  a  more  solemn  discussion.     The  course  of  jus- 
tice flowing  in  laige  streams  from  the  king,  as  the  foun- 
tain, to  his  superior  courts  of  record  ;  and  being  then 
subdivided  into  smaller  channels,  till  the  whole  and  every 
part  of  the  kingdom  were  plentifully   watered   and   re- 
freshed.    An  institution  that  seems  highly  agreeable  to 
the  dictates  of  natural  reason,  as  well  as  of  more  enlight- 
ened policy  ;  being  equally  similar  to  that  which  prevailed 
in  Mexico  and  Peru  before  they  were  discovered  by  the 
Spaniards,  and  to  that  which  was  established  in  the  Jew- 
ish republic  by  Moses.     In  Mexico,  each  town  and  pro- 
vince  had  its   proper  judges,  who   heard    and    decided 
causes,  except  when  the  point  in  litigation  was  too  intri- 
cate for  their  determination ;  and  then  it  was  remitted  to 
the  supreme  court  of  the  empire,  established  in  the  capital, 
and  consisting  of  twelve  judges  (c).     Peru,  according  to 
Garcilasso   de  Vega,   (an  historian   descended  from  the 
antient  Incas  of  that  country,)  was  divided  into  small  dis- 
tricts containing  ten  families  each,  all  registered  and  under 
one  magistrate  ;  who  had  authority  to  decide  little  ditter- 
ences  and  punish  petty  crimes.     Five  of  these  composed 
a  higher  class  of  fifty  families;  and  two  of  these    last 
composed  another,  called  a  hundred.     Ten  hundreds  con- 
stituted  the   largest  division,   consisting   of  a   thousand 
families;  and   each  division   had    its   separate  judge   or 
magistrate,  with  a  proper  degree  of  subordination  (rf).     In 
like  manner  we  read  of  Moses,  that,  finding  the  sole  ad- 
ministration of  justice  too  heavy  for  him,  he  "  chose  able 
"  men  out  of  all  Israel,  such  as  feared  God,  men  of  truth, 

(c)  Mod.  Un.  Hist,  xxxviii.  469.  (J)  Ibid,  xxiix.  14. 
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[["  hating  covetousness ;  and  made  them  heads  over  the 
"  people,  rulers  of  thousands,  rulers  of  hundreds,  rulers  of 
"  fifties,  and  rulers  of  tens  :  and  they  judged  the  people 
"  at  all  seasons ;  the  hard  causes  they  brought  unto  Moses, 
"  but  every  small  matter  they  judged  themselves"  (k). 
These  inferior  courts,  at  least  the  name  and  form  of  them, 
still  continue  in  our  legal  constitution  :  but  as  the  supe- 
rior courts  of  record  have  in  practice  obtained  a  concurrent 
original  jurisdiction  with  these ;  and  as  there  is  besides  a 
power  of  removing  plaints  or  actions  thither  from  all  the 
inferior  jurisdictions ;  upon  these  accounts  (among  others) 
it  has  happened  that  these  petty  tribunals  have  fallen  into 
decay,  and  almost  into  oblivion:  whether  for  the  better 
or  the  worse  may  be  matter  of  some  speculation ;  when 
we  consider  on  the  one  hand  the  increase  of  expense  and 
delay,  and  on  the  other  the  more  able  and  impartial  de- 
cision that  follows  from  this  change  of  jurisdiction. 

The  order  we  shall  observe  in  discoursing  on  these 
several  courts,  constituted  for  the  redress  of  civil  injuries, 
(for  with  those  of  a  jurisdiction  merely  criminal  we  are 
not  at  present  concerned,)  will  be  by  beginning  with  the 
lowest,  and  those  whose  jurisdiction,  though  public  and 
generally  dispersed  throughout  the  kingdom,  is  yet  (with 
regard  to  each  particular  court)  confined  to  very  narrow 
limits ;  and  so  ascending  gradually  to  those  of  the  most 
extensive  and  transcendant  power. 

I.  The  court  baron  (I)  is  a  court  incident  to  every 
manor  in  the  kingdom,  to  be  holden  by  the  steward  within 
the  said  manor.  This  court  baron  is  of  two  natures  (m) : 
the  one  is  a  customary  court,  of  which  we  formerly 
spoke  (n),  appertaining  entirely  to  the  copyholders,  in 
which  their  estates  are  transferred  by  surrender  and  admit- 

(k)  Exoil.  c.  18.  (n)  Sup.   vol.  i.   p.  200;  vol.  ii. 

(()  4  luit.  2(J8.  p.  62. 

(m)  Co.  Lilt.  &B. 
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[[tance,and  other  matters  transacted  relative  to  their  tenures 
only.  The  other,  of  which  we  now  speak,]]  and  of  which 
we  also  took  some  notice  in  a  former  place  (n),  \js  a  court 
of  common  law,  and  it  is  the  court  before  the  freeholders 
who  owe  suit  and  service  to  the  manor,  the  steward  being 
rather  the  registrar  than  the  judge.  These  courts,  though 
in  their  nature  distinct,  are  frequently  confounded  toge- 
ther. The  court  we  are  now  considering,  viz.  the  free- 
holders' court,  was  composed  of  the  lord's  tenants,  who 
were  the  pares  of  each  other,  and  were  bound  by  their 
feodal  tenure  to  assist  their  lord  in  the  dispensation  of  do- 
mestic justice.  This  was  formerly  held  every  three  weeks ; 
and  its  most  important  business  was  to  determine,  by  writ 
of  right,  all  controversies  relating  to  the  right  of  lands 
within  the  manor.]]  But  now  by  3  &  4  Will.  IV.  c.  27, 
s.  36,  all  writs  of  right,  and  otlier  real  and  mixed  actions 
(except  writs  of  right  of  dower,  writs  of  dower,  quart  im- 
pedit,  and  ejectment),  and  all  plaints  in  the  nature  of  such 
actions  (except  plaints  for  dower  or  freebench),  are  abo- 
lished. [[It  may  also  hold  plea  of  any  personal  actions,  of 
debt,  trespass  on  the  case,  or  the  like,  where  the  debt  or 
damages  do  not  amount  to  405.  (o) ;  which  is  the  same 
sum,  of  three  marks,  that  bounded  the  jurisdiction  of  the 
antient  Gothic  courts  in  their  lowest  instance,  or  fierding 
courts,  so  called  because  four  were  instituted  within  every 
superior  district  or  hundred  (p).  But  the  proceedings  on 
a  writ  of  right  might  be  removed  into  the  county  court  by 
a  precept  from  the  sheriff  called  a  tolt  (q),  "  quia  toUit 
atque  eximit  causam  e  curia  baronum  (r)."  And  the  pro- 
ceedings in  all  other  actions  may  be  removed  into  the 
superior  courts  by  the  king's  writ  of  ponCy  or  accedas 
ad  curiam,  according  to  the  nature  of  the  suit  («).     After 

(n)  Sup.  vol.  i.  pp.  202.  208.  (q)  F.  N.  B.  3,  4. 

(o)  Finch,  248.  (r)  3  Rep.  Pref. 

(p)  Sliernhook.  De  Jure  Goth.  1.  i.  (s)  F.  N.  B.  4,  70 ;  Finch,  L.  444, 

c.  2.  445. 
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[judgment  given,  a  writ  also  oi  false  judgment  (u)  lies  to 
the  courts  at  Westminster,  to  rehear  and  review  the  cause  ; 
and  not  a  writ  of  error,  for  this  is  not  a  court  of  record  : 
and  therefore,  in  some  of  these  writs  of  removal,  the  first 
direction  given  is  to  cause  the  plaint  to  be  recorded,  recor- 
dari  facias  loquelam  (a:).]]  This  court,  however,  has  now 
fallen  into  almost  entire  disuse. 

[|II.  A  hundred  court  is  only  a  larger  court  baron, 
being  held  for  all  the  inhabitants  of  a  particular  hundred 
instead  of  a  manor.  The  free  suitors  are  here  also  the 
judges  and  the  steward  the  registrar,  as  in  the  case  of  a 
court  baron.  It  is  likewise  no  court  of  record ;  resembling 
the  former  in  all  points,  except  that  in  point  of  territory 
it  is  of  a  greater  jurisdiction (y).  This  is  said  by  Sir  Ed- 
ward Coke  to  have  been  derived  out  of  the  county  court 
for  the  ease  of  the  people,  that  they  might  have  justice 
done  to  them  at  their  own  doors,  without  any  charge  or 
loss  of  time (2)  ;  but  its  institution  was  probably  coeval 
with  that  of  hundreds  themselves,  which  were  formerly 
observed  (a)  to  have  been  derived  from  the  polity  of  the 
antient  Germans.  The  centeni  were  the  principal  inha- 
bitants of  a  district  composed  of  different  villages,  origin- 
ally in  number  an  hundred,  but  afterwards  only  called  by 
that  name  {h) ;  and  who  probably  gave  the  same  denomi- 
nation to  the  district  out  of  which  they  were  chosen. 
Ccesar  speaks  positively  of  the  judicial  power  exercised  in 
their  hundred  courts  and  courts  baron.     "  Principes  re- 

(u)  F.  N.  B.  18.     As  to  writs  of  G.  {a). 

false  judgment,  see  ScoU  r.  B^e,  2  (y)  Finch,  L.  248 ;  4  Inst.  267. 

Bing,344;  Walker  v.  Watson,  8  Bing.  (»)  2  Inst.  71. 

414  ;    Finch  v.  Brook,  I  Bing.  N.  C.  (o)  Vol.  i.  p.  117. 

253  ;  8.  C.  2  Bing.  N.  C.324  ;  Over-  (6)  "  Centeni  ex  singulis  pagis  sunt, 

ton  v.Swcttcnham,3  Bing.  N.C.786  i  idque  ipsum  inter  stios  vocantnr ;  et, 

1  Man.  Ac  Gr.  41,  n.  (u)  ;   Crookes  v.  quod  primo  numerus  fuit,  jam  nomen 

LoDgdcn,6  Bing.  N.  C.  410.  ithonoreit,"  Tac.DeMor.  Germ.c.6. 

(x)  4  lost.  267  ;    Via.  Abr.  Court, 
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\^gionum,  atque  pagorum,  (which  we  may  fairly  construe, 
the  lords  of  hundreds  and  manors,)  inter  suos  jus  dicunt 
controversiasque  minuunt"  (c).  And  Tacitus,  who  had  ex- 
amined their  constitution  still  more  attentively,  informs  us 
not  only  of  the  authority  of  the  lords,  but  of  that  of  the 
centeni,  the  hundredors,  or  jury ;  who  were  taken  out  of 
the  common  freeholders,  and  had  themselves  a  share  in 
the  determination.  "  Eliguntur  in  conciliis  et  principes, 
gui  jura  per  pagos  vicosque  reddunt :  centeni  singulii,  ex 
plebe  comites,  consilium  simut  et  auctoritas,  adsuni"  {d). 
This  hundred  court  was  denominated  haereda  in  the 
Gothic  constitution  («).]]  [[Causes  are  equally  liable  to  re- 
moval from  hence,  as  from  the  common  court  baron,  and 
by  the  same  writs,  and  may  also  be  reviewed  by  writ  of 
false  judgment.^  But  in  practice  no  resort  to  this  court 
is  ever  made. 

QUI.  The  county  court  (/")  is  a  court  incident  to  the 
jurisdiction  of  the  sheriff.  It  is  not  a  court  of  record,  but 
may  hold  pleas  of  debt  or  damages  under  the  value  of 
405.  (g).  Over  some  of  which  causes]]  (viz.  in  trespaaieB 
for  goods)  Qhese  inferior  courts  have,  by  the  express 
words  of  the  statute  of  Gloucester  (A),  a  jurisdiction  totally 
exclusive  of  the  king's  superior  courts.]]  And  in  causes 
in  general,  if  it  appear  that  the  sum  for  which  the  action 
is  brought  is  less  than  40*.,  the  proceedings  will  be  stayed 
unless  it  appear  that  the  debt  is  not  recoverable  in  any 
county  court,  or  in  any  of  those  local  courts,  of  which  we 
shall  speak  hereafter,  called  courts  of  requests  (»).  QThe 
county  court  might  also  hold  plea  of  many  real  actions,]] 
before  such  actions  were  abolished,  and  may  still  enter- 
tain []all  personal  actions  to  any  amount,  by  virtue  of  a 
special  writ  caWed^jiisticies  ;  which  is  a  writ  empowering 

(c)  De  Bell.  Gall.  1.  6,  c.  22.  (g)  4  Inst.  266. 

(d)  De  Morib.  Genn.  c.  13.  (A)  6  Edw.  1,  c.  8. 
(«)  Stiernhook,  1.  i.  c.  2.  (i)  2  Arch.  Pr.  61. 
(f)  4  Inst.  266. 
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[[the  sheriff,  for  the  sake  of  despatch,  to  do  the  same  justice 
in  his  county  court,  as  might  otherwise  be  had  at  West- 
minster (k).  The  freeholders  of  the  county  are  the  real 
judges  in  this  court,  and  the  sheriff  is  the  ministerial 
officer.  The  great  conflux  of  freeholders,  which  are  sup- 
posed always  to  attend  at  the  county  court,  (which  Spel- 
man  calls  "forum  plebeicB  justitia  et  theatrum  comitiva 
potestatis{l),")  is  the  reason  why  all  acts  of  pariiament  at 
the  "end  of  every  session  were  wont  to  be  there  published 
by  the  sheriff;  why  all  outlawries  of  absconding  offenders 
are  there  proclaimed  ;  and  why  all  popular  elections  which 
the  freeholders  are  to  make,  as  formerly  of  sheriffs  and 
conservators  of  the  peace,  and  still  of  coroners,  verderors, 
and  knights  of  the  shire,  must  ever  be  made  in  p/eno 
comitatu,  or  in  full  county  court.  By  the  statute  2  Edw. 
VI.  c.  25,  no  county  court  shall  be  adjourned  longer  than 
for  one  month,  consisting  of  twenty-eight  days.  And  this 
was  also  the  antient  usage,  as  appears  from  the  laws  of 
King  Edward  the  elder  (jn) :  "propositus  (that  is,  the 
sheriff)  ad  quartam  circiter  septimanam  frequentem  populi 
concionem  celehrato :  cuique  jus  dicito :  litesque  singulas 
dirimito."  In  those  times  the  county  court  was  a  court 
of  great  dignity  and  splendour,  the  bishop  and  the  ealdor- 
man  (or  earl),  with  the  principal  men  of  the  shire,  sitting 
therein  to  administer  justice,  both  in  lay  and  ecclesiastical 
couses  (n).  But  its  dignity  was  much  impaired,  when  the 
bishop  was  prohibited  and  the  earl  neglected  to  attend  it ;]] 
and  at  the  present  day,  owing  chiefly  perhaps  to  the  in- 
troduction of  courts  of  request,  the  resort  to  it  is  not  very 
frequent.  [[Proceedings  are  removable  from  hence  into  the 
king's  superior  courts,  by  writ  of  pone  or  recordari  (o),  in 
the  same  manner  as  from  hundred  courts  and  courts 
baron;  and  the  same  writ  of  false  judgment  may  be  had 
in  nature  of  a  writ  of  error.]] 

(fc)  Finch,  :j1«;   F.  N.  H.  152.  («)  LL.  Fadgari,  c.  6. 

(/)  GImi.  v.  Comitulu$.  (o)  F.  N.  U.TO  ;  Fiuch,  445. 

(m)  C.  II. 
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These  several  species  of  common  law  courts,  though 
confined  to  particular  districts,  have  nevertheless  been 
considered  in  this  place  under  the  head  of  courts  of  ge- 
neral jurisdiction,  because  [^dispersed  universally  through- 
out the  realm,]]  and  at  the  same  time  [[communicating 
with,  and,  as  it  were,  members  of]]  the  courts  of  general 
jurisdiction,  properly  so  called,  [[which  are  calculated  for 
the  administration  of  redress  not  in  any  one  lordship, 
hundred,  or  county  only,  but  throughout  the  whole  king- 
dom at  large.     Of  which  sort  is,]] 

IV.  The  Court  of  ExchequeVy — the  origin  of  which  is 
as  follows  : — QBy  the  antient  Saxon  constitution  there  was 
only  one  superior  court  of  justice  in  the  kingdom  ;  and 
that  court  had  cognizance  both  of  civil  and  spiritual 
causes,  viz.  the  tcittenugemote  or  general  council  (p), 
which  assembled  annually  or  oflener,  wherever  the  king 
kept  his  Christmas,  Easter,  or  Whitsuntide,  as  well  to  do 
private  justice  as  to  consult  upon  public  business.  At  the 
Conquest  the  ecclesiastical  jurisdiction  was  diverted  into 
another  channel  ;  and  the  Conqueror,  fearing  danger  from 
these  annual  parliaments,  contrived  also  to  separate  their 
ministerial  power,  as  judges,  from  their  deliberative,  as 
counsellors  to  the  crown.  He  therefore  established  a  con- 
stant court  in  his  own  hall,  thence  called  by  Bracton  {q), 
and  other  antient  authors,  aula  regia  or  aula  regis.  This 
court  was  composed  of  the  king's  great  officers  of  state 
resident  in  his  palace,  and  usually  attendant  on  his  per- 
son ;  such  as  the  lord  high  constable  and  lord  mareschal, 
who  chiefly  presided  in  matters  of  honour  and  of  arms ; 
determining  according  to  the  law  military  and  the  law  of 
nations.  Besides  these,  there  were  the  lord  high  steward 
and  lord  great  chamberlain,  the  steward  of  the  household, 
the  lord  chancellor,  whose  peculiar  business  it  was  to 
keep  the  king's  seal,  and  examine  all  such  writs,  grants 

(p)  See  an  account  of  it,  Turaer,  (7)  Lib.  3,  tr.  1,  c.  7. 

HisU  Ang.  Sax.  vol.  iii.  p.  1 77, 6tb  ed. 
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[[and  letters  as  were  to  pass  under  that  authority,  and  the 
lord  high  treasurer,  who  was  the  principal  adviser  in  all 
matters  relating  to  the  revenue.  These  high  officers  were 
assisted  by  certain  persons  learned  in  the  laws,  who  were 
called  the  king's  justiciars  or  justices,  and  by  the  greater 
barons  of  parliament,  all  of  whom  had  a  seat  in  the  aula 
regia,  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  great  moment  and  difficulty.  All 
these,  in  their  several  departments,  transacted  all  secular 
business,  both  criminal  and  civil,  and  likewise  the  matters 
of  the  revenue ;  and  over  all  presided  one  special  magis- 
tate,  called  the  chief  justiciar,  or  capitalis  j usticiarius 
totius  Angli(r,  who  was  also  the  principal  minister  of  state, 
the  second  man  in  the  kingdom,  and,  by  virtue  of  his  office, 
guardian  of  the  realm  in  the  king's  absence.  And  this 
officer  it  was  who  principally  determined  all  the  vast  va- 
riety of  causes  that  arose  in  this  extensive  jurisdiction; 
and,  from  the  plenitude  of  his  power,  grew  at  length  both 
obnoxious  to  the  people  and  dangerous  to  the  government 
which  employed  him  (r). 

This  great  universal  court  being  bound  to  follow  the 
king's  household  in  all  his  progresses  and  expeditions,  the 
trial  of  common  causes  therein  was  found  very  burthen- 
some  to  the  subject.  Wherefore  King  John,  who  dreaded 
also  the  power  of  the  justiciar,  very  readily  consented  to 
that  article  which  now  forms  the  eleventh  chapter  of 
Magna  Charta,  and  enacts,  that  "  communia  placita  non 
sequantur  curiam  regis,  sed  teneantur  in  aliquo  loco  certo" 
This  certain  place  was  established  in  Westminster  Hall, 
the  place  where  the  aula  regis  originally  sate,  when  the 
king  resided  in  that  city ;  and  there  it  hath  ever  since 
continued.  And  the  court  being  thus  rendered  fixed  and 
stationary,  the  judge  became  so  too,  and  a  chief,  with 
other  justices  of  the  Common  Pleas,  was  thereupon  ap- 
pointed, with  jurisdiction  to  hear  and  determine  all  pleas 

(r;  Hptlin.  Gl.  331,  332.  333  ;  Gilb.  Hi»l.  C.  P.  Intixxl.  17. 
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\\){  land,  and  injuries  merely  civil  between  subject  and 
subject.  Which'  critical  establishment  of  this  principal 
court  of  common  law,  at  that  particular  juncture  and  that 
particular  place,  gave  rise  to  the  inns  of  court  in  its  neigh- 
bourhood; and,  thereby  collecting  together  the  whole 
body  of  the  common  lawyers,  enabled  the  law  itself  to 
withstand  the  attacks  of  the  canonists  and  civilians,  who 
laboured  to  extirpate  and  destroy  it  («).  This  precedent 
was  soon  after  copied  by  King  Philip  the  Fair,  in  France, 
who  about  the  year  1302  fixed  the  Parliament  of  Paris  to 
abide  constantly  in  that  metropolis,  which  before  used  to 
follow  the  person  of  the  king  wherever  he  went,  and  in 
which  he  himself  used  frequently  to  decide  the  causes 
that  were  there  depending ;  but  all  were  then  referred  to 
the  sole  cognizance  of  the  parliament  and  its  learned 
judges  (t).  And  thus  also,  in  1495,  the  Emperor  Maxi- 
milian I.  fixed  the  imperial  chamber  (which  before  always 
travelled  with  the  court  and  household)  to  be  constantly 
held  at  Worms,  from  whence  it  was  afterwards  translated 
to  Spire  (u). 

The  aula  regia  being  thus  stripped  of  so  considerable  a 
branch  of  its  jurisdiction,  and  the  power  of  the  chief 
justiciar  being  also  considerably  curbed  by  many  articles 
in  the  great  charter,  the  authority  of  both  began  to  decline 
apace  under  the  long  and  troublesome  reign  of  King 
Henry  the  Third.  And  in  farther  pursuance  of  this  ex- 
ample, the  other  several  offices  of  the  chief  justiciar  were, 
under  Edward  the  First  (who  new  modelled  the  whole 
frame  of  our  judicial  polity),  subdivided  and  broken  into 
distinct  courts  of  judicature.  A  court  of  chivalry  was 
erected,  over  which  the  constable  and  mareschal  presided, 
as  did  the  steward  of  the  household  over  another,  consti- 
tuted to  regulate  the  king's  domestic  servants.  The  high 
steward,  with  the  barons  of  parliament,  formed  an  august 
tribunal  for  the  trial  of  delinquent  peers ;  and  the  barons 


(t)  Vide  sup.  vol.  i.  p.  16.  (u)  Ibid.  xxix.  467. 

(0  Mod.  Un.  Hist,  xxiii.  396. 
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[preserved  to  themselves  in  parliament  the  right  of  review- 
ing the  sentences  of  other  courts  in  the  last  resort.  The 
distribution  of  common  justice  between  man  and  man  was 
thrown  into  so  provident  an  order,  that  the  great  judicial 
officers  were  made  to  form  a  check  upon  each  other  :  the 
Court  of  Chancery  issuing  all  original  writs  under  the 
great  seal  to  the  other  courts ;  the  Exchequer  managing 
the  king's  revenue ;  the  Common  Pleas  being  allowed  to 
determine  all  causes  between  private  subjects  ;  and  the 
Court  of  King's  Bench  retaining  all  the  jurisdiction  which 
was  not  cantoned  out  to  other  courts,  and  particularly  the 
sole  cognizanceof  pleas  of  the  crown,  or  criminal  causes  (a;).]] 
The  Court  of  Exchequer,  then,  (to  which  our  attention 
is  at  present  particularly  directed,)  was  at  first  [[intended 
principally  to  order  the  revenues  of  the  crown,  and  to 
recover  the  king's  debts  and  duties  (y),^  though  it  has 
since  acquired,  and  originally  by  usurpation  {z),  the  ad- 


(j)  The  King's  Bench  had  also  as- 
signed to  it  the  superintendence  of 
both  the  other  courls,  by  way  of  ap- 
peal. And  this  superiority  it  con- 
tinued to  retain  until  a  recent  period  ; 
but  by  11  Geo.  4  &  1  Will.  4,  c.  70, 
s.  8,  the  writ  of  error  from  the  Com- 
mon Pleas  and  the  Exchequer  into  the 
King's  Bench,  was  taken  away  and 
transferred  to  the  Court  of  Exchequer 
Chamber  hereafter  mentioned. 

(t/)  4  Inst.  103—116;  vide  Gil- 
bert's Exch. ;  Attorney  General  v. 
Sewell,  4  Mee.  &  W.  77. 

(()  The  nature  of  this  usurpation 
was  as  follows: — By  the  original  con- 
stitution of  the  court  to  which  it  was 
incident,  as  stated  in  the  text,  to  call 
the  king's  farmers  and  debtors  to  ac- 
count, such  parties  as  these  were  pri- 
vileged in  their  turn  to  sue  and  implead 
all  manner  of  persons  in  the  same 
court  that  they  wore  themselves  thus 
called  into.  For  this  purpose  they  re- 
sorted to  a  writ  called  a  ijuo  miitut,  in 
which  the  jilainlifF  suggested  that  ho 


was  the  king's  farmer  or  debtor,  and 
that  the  defendant  had  done  him  the 
injury  or  damage  complained  of,  quo 
minus  sufficiens  eiistit,  by  which  he  is 
the  less  able  to  pay  the  king  his  debt 
or  rent.  Afterwards,  and  by  gradual 
connivance,  this  surmise  of  being 
debtor  to  the  king  was  allowed  to  be 
inserted  by  persons  who  did  not  really 
stand  in  tliat  capacity,  and  came  to  be 
considered  as  mere  words  of  course, 
so  as  to  open  the  court  to  all  the  na- 
tion equally.  The  same  fiction  was 
permitted  on  the  equity  side  of  the 
court,  where  any  person  might  file  a 
bill  against  another  upon  a  bare  sug- 
gestion that  he  was  the  king's  account- 
ant,—  a  suggestion  which  was  never 
controverted.  This  usurpation  has 
long  since,  as  well  as  the  analogous 
one  in  the  Queen's  Bench,  to  be  here- 
after noticed,  ripened  into  an  inde- 
feasible and  unquestionable  title.  And 
by  2  Will.  4,  c.  39,  the  quo  minim  is 
abolished. 


CHAP,  IV.  —  OF  THE  COURTS  OP  GENERAL  JURISDICTION.  401 

ditional  character  of  an  ordinary  court  of  justice  between 
subject  and  subject.  [|It  is  called  the  Exchequer  {Scac- 
cariurn),  from  the  chequed  cloth,  resembling  a  chess-board, 
which  covered  the  table  there,  and  on  which,  when  cer- 
tain of  the  king's  accounts  were  made  up,  the  sums  were 
marked  and  scored  with  counters.  It  consists  of  two  di- 
visions, the  Receipt  of  the  Exchequer  (a),  which  manages 
the  royal  revenue,^  and  which  is  not  material  to  our  pre- 
sent purpose,  Qand  the  Court,  or  judicial  part  of  it.]] 

This  court  was,  from  the  time  of  the  separation  of  the 
Exchequer  from  the  aula  regia  down  to  a  very  recent 
period,  [[subdivided  into  a  court  of  equity  and  a  court  of 
common  law.]]  But  by  statute  5  Vict.  c.  5,  reciting  that 
the  business  of  the  latter  branch,  or  plea  sidef  of  the  court 
had  greatly  increased,  and  that  the  judges  thereof  might 
advantageously  be  relieved  from  the  equity  business,  all 
the  power  and  jurisdiction  of  the  Exchequer,  as  a  court 
of  equity,  or  otherwise  than  as  a  court  of  law  or  court  of 
revenue  unconnected  with  equity,  was  transferred  to  the 
Court  of  Chancery  (i).  The  Court  of  Exchequer  is  now 
therefore  a  court  of  revenue  and  a  court  of  common  law 
only.  In  the  former  capacity  it  ascertains  and  enforces, 
by  proceedings  appropriate  to  the  case,  the  proprietaiy 
rights  of  the  crown  against  the  subjects  of  the  realm  ;  in 
the  latter  it  administers  redress  between  subject  and  sub- 
ject, in  all  actions  whatever,  except  in  the  few  species  of 
real  actions  which  still  survive  the  general  demolition  of 
that  class.  It  is  a  court  of  record,  and  its  judges  are  at 
present  five  in  number,  consisting  of  one  chief  and  four 

(a)  Vide  sup.  vol.  ii.  p.  544.  ^  The  attorneys  of  the  Queen's  Bench, 

(b)  l$y  a  subsetiuent  act.  5  &  6  Common  Pleas,  and  Exchequer  of 
Vict.  c.  8ff,  certain  offices  on  the  re-  Pleas,  are  also  by  the  same  statute 
venue  side  are  abolished,  and  their  admissible  to  practise  in  the  Exchequer 
duties  transferred  to /ler  Majesty's  re^  on  the  revenue  side;  and  all  process 
membrancer  i)i  the  Eichequer,  whose  from  the  revenue  side  may  be  tested 
oflice  the  lords  comniissiooeis  of  the  and  made  returnable  either  in  term 
Treasury  are  empowered  to  regulate.  or  vacation. 

VOL.  III.  D  D. 
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puisne  harojis,  as  in  this  court  the  judges  are  termed  (c). 
A  writ  of  error  lies  from  this  court  into  the  Court  of 
.Exchequer  Chamber,  to  which  we  shall  have  occasion 
more  particularly  to  advert  in  the  course  of  the  present 
chapter. 

V.  The  Court  of  Common  Pleas,  or,  as  it  is  sometimes 
technically  called,  the  Court  of  Common  Bench,  whose 
origin  has  been  already  explained,  is  also  a  court  of  re- 
cord, and  in  that  capacity  takes  cognizance  of  all  actions 
between  subject  and  subject,  without  exception,  including 
formerly  the  extensive  class  of  real  actions, — of  which  it 
still  retains  the  few  surviving  species.  And  over  remedies 
of  this  kind  (which  formerly  excelled  all  others  in  im- 
portance) it  has  always  exercised  an  exclusive  jurisdic- 
tion, as  it  did  also  over  fines  and  recoveries,  while  these 
modes  of  assurance  existed,  and  still  does,  over  the  forms 
of  conveyance  now  substituted  for  them.  For  these  rea- 
sons, and  also  because  its  authority  in  these  matters  was 
original  and  not  usurped  (as  in  the  case  of  the  Exchequer 
and  Queen's  Bench\  it  has  always  been  considered  as  the 
principal  seat  of  the  learning  relative  to  ordinary  actions 
between  man  and  man,  and  is  styled  by  Lord  Coke  the 
lock  and  key  of  the  common  law  {d).  It  has  no  authority, 
however,  like  the  Exchequer,  in  matters  relating  to  the 
revenue.  The  judges  are  at  present  five  in  number,  one 
chief  and  four  puisne  justices ;  and  from  their  decision  a 
writ  of  error  lies  into  the  Exchequer  Chamber. 

(c)    "  These,"    says     Blackstone,  "  which   directs    that  the  earls  and 

"  Mr.  Selden  conjectures  (Til.  Hon.  2,  "  barons  be  amerced   by  their  peers, 

"  6,  16)  to  have  been  antiently  made  "  that  is,  says  he,  by  the  buions  of 

"  out  of  such  as  were  barons  of  the  "  the   ICxchequcr.     Bract.  1.  3,  tr.  2, 

"  kingdom   or   parliamentary  barons,  "  c.  l,s.  3."     3  I3la.  Com.  p.  45. 
"  and  thence  to   have   derived   their  As  to  the  regulations  of  the  othcers 

"  name  ;    whicii   conjecture  receives  of  this  court  on  the   plea  side,  see 

"  great  strength  from  Itracton'sexpla-  2  &  3  Will.  4,  c.  1 10. 
"nation    of    Magna  Charta,  c.  14,  (J)  4  Inst.  99. 
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[[VI.  The  Court  of  Queen's  Bench  (c)  (so  called  because 
the  sovereign  used  formerly  to  sit  there  in  person  (d ),  the 
style  of  the  court  still  being  coram  ipso  regey^]  is  also  a  court 
of  record,  and  the  Qsupreme  court  of  common  law  in  the 
kingdom  ;  consisting  of  a  chief  justice  and  four  puisne  jus- 
tices, who  are  by  their  office  the  sovereign  conservators  of 
the  peace  and  supreme  coroners  of  the  land.  Yet,  though 
the  sovereign  himself  used  to  sit  in  this  court,  and  still  is 
supposed  so  to  do ;  he  did  not,  neither  by  law  is  he  em- 
powered (e)  to,  determine  any  cause  or  motion,  but  by  the 
mouth  of  his  judges,  to  whom  he  hath  committed  his  whole 
judicial  authority  {f). 

Tiiis  court,  which  (as  we  have  seen)  is  the  remnant  of 
the  aula  regia,  is  not,  nor  can  be,  from  the  very  nature 
and  constitution  of  it,  fixed  to  any  certain  place,  but  may 
follow  the  sovereign's  person  wherever  he  goes;  for  which 
reason  all  process  issuing  out  of  this  court  in  the  sove- 
reign's name  is  vti\yvuvAAe^*uhicunquefuerimu»in  Angliu.'' 
It  hath  indeed,  for  some  centuries  past,  usually  sat  at 
Westminster,  being  an  antient  palace  of  the  crown ;  but 
might  remove  with  the  sovereign  to  York  or  Exeter,  if  h« 

(c)  This  court  is  called  the  King's  person,  but  was  informed  by  his  judges 

Bench  in  the  reign  of  a  king  ;    and  that  he  could  not  deliver  an  opinioo. 

during  the  protectorate  of  Cromwell  it  (/)  4  Inst.  71.  Ix>id  Coke  says,  that 

was  styled  the  Upper  Bench.  the  woidsio  A/a^n«  C'Aar(a.c.29."Mcv 

((/)  4  Inst.  73.  super  eum  ibimu$,  nee  suptr  eum  mil' 

(f)   Vide  sup.  vol.  ii.  p.  5'26.     The  temus,  nisi,  ^c,"  signify  that  we  shall 

king  used  to  decide  causes  in  person  not  sit  in  judgment  ourselves,  nor  send 

in  the  Aula  Regia.   "  In  curia  domini  ourcommissionersor  judges  to  try  him. 

regii  ipie  in  propria  peruma  jura  de-  2  Inst.  46.      But  that  this  is  an  erro- 

eeriiit."     (Dial,  de  Scacch.  I.  i.  a.  4.)  neous  construction  oi  these  words,  ap- 

After  its  dissdlulion,  Edw.  IV.,  in  the  pears  from  a  MagnaChartu  granted  by 

second  year  of  his  reign,  sat  in  the  King  John  in  the  sixteenth  year  of  his 

Court   of  King's  Bench    three   days  reign,  which  is  thus  expressed:  "  nee 

together,    but   probably    not    for   the  super  eos  per  tim  vtl  per  arma  ibimut 

purpose  of  acting  as  a  judge.     (See  nisi  per  legem  regni  noilri.vel  perju- 

Christian's  Black,  vol.  iii.  p.  41,  (n  ),  dicium  parium  suarum."     See  Int.  to 

and   Henry's   Hist,  of  Great  Britain,  Bl.  Mag.  Ch.  p.  xiii.— Christian's  Bl. 

vol.  V.  p.  382.)     And,  in  later  times,  vol.  iii.  p.  41,  (n.) 
James  I.  is  said  to  have  sat  there  in 
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[[thought  proper  to  command  it.  And  we  find  that,  after 
Edward  I.  had  conquered  Scotland,  it  actually  sat  at 
Roxburgh  (g).  And  this  moveable  quality,  as  well  as  its 
dignity  and  power,  are  fully  expressed  by  Bracton,  when 
he  says  that  the  justices  of  this  court  are  "  capitales,  gene- 
rales,  perpetui,  et  majores  ;  a  latere  regis  residentes ;  quia 
omnium  aliorum  corrigere  tenentur  injurias  et  errores"  (Ji). 
And  it  is  moreover  especially  provided  in  the  Articuli  super 
Cartas  (i)  that  the  king's  chancellor,  and  the  justices  of  his 
bench,  shall  follow  him,  so  that  he  may  have  at  all  times 
near  unto  him  some  that  be  learned  in  the  laws. 

The  jurisdiction  of  this  court  is  very  high  and  tran- 
scendant.  It  keeps  all  inferior  jurisdictions  within  the 
bounds  of  their  authority,  and  may  either  remove  their 
proceedings  to  be  determined  here,  or  prohibit  their  pro- 
gress below.  It  superintends  all  civil  corporations  in  the 
kingdom.  It  commands  magistrates  and  others  to  do  what 
their  duty  requires,  in  every  case  where  there  is  no  other 
specific  remedy.  It  protects  the  liberty  of  the  subject,  by 
speedy  and  summary  interposition.  It  takes  cognizance 
both  of  criminal  and  civil  causes  ;  the  former  in  what  is 
called  the  crown  side  or  crown  office  (j) ;  the  latter  in  the 
plea  side  of  the  court  (7t).  The  jurisdiction  of  the  crown 
side  it  is  not  our  present  business  to  consider ;  that  will  be 
more  properly  discussed  in  the  ensuing  volume.  But  on 
the  plea  side,  or  civil  branch,^  it  enjoys,  though  chiefly 
by  usurpation,  as  in  the  case  of  the  Exchequer,  a  general 
jurisdiction  and  cognizance  over  all  actions  between  sub- 
ject and  subject,  those  of  the  real  class  only  excepted  (l). 

(g)  M.20,  21  Edw.  Ij  Hale,  Hist.  (/)  The  usurpation  of  the  Queen's 

C.  L.  200.  Bench  originated   as   follows  : — The 

(h)  L.  3,  c.  10.  jurisdiction  of  tiiis  court  in  civil  actions 

(j)  28  Kdw.  1,  c.  5.  was    formerly  confined  to  actions  of 

(j)  Vide  6  &   7   Vict.  c.  20,  for  trespass,  or  other  injury  alleged  to  be 

abolishing  offices  on  the  crown  side  of  cotninitted  vi  et  annis.    But  this  court 

the  Queen's  Bench,  and  regulating  the  might  always  have  held  plea  of  any 

crown  ofHce.  civil   action  other  than  actions  real, 

(k)  Vide  6  Geo.  4,  c.  82,  to  abo>  provided  the  defendant  was  an  officer 

liib  the  sale  of  offices  in  the  Court  of  of  the  couit,  or  in  the  custody  of  the 

King's  Uencli,  &0.  marshal,  that  is,  prison  keeper  of  tho 
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It  does  not  meddle  however  with  matters  of  revenue. 
A  writ  of  error  Hes  from  this  court  to  the  Exchequer 
Chamber  (m). 

The  three  courts  last  enumerated,  when  mentioned  col- 
lectively, are  usually  described  as  the  superior  courts  of  the 
common  law  (n) ;  or  when  taken  in  connection  with  the 
Court  of  Chancery,  to  be  presently  mentioned,  as  the 
superior  courts  generally,  or  the  courts  at  Westminster, 
where  they  are  all  in  fact  holden.  And  by  this  appel- 
lation they  are  usually  distinguished  from  the  courts  of 
special  jurisdiction,  of  which  we  are  to  speak  hereafter, 
and  also  from  the  court  baron,  hundred  court,  and  county 
court,  of  which  we  spoke  at  the  beginning  of  this  chapter, 
all  of  which  are  described  as  inferior  courts,  though  dis- 
criminated from  each  other,  as  being  either  of  record,  or 
not  of  record  (o).     The  judges  of  these  superior  courts  of 

court.  On  this  latter  privilege  was 
built  the  fiction  of  surmising  that  the 
defendant  had  committed  a  breach  of 
the  peace  in  the  county  in  which  the 
court  sits,  and  in  which  it  was  held  to 
possess  an  extraordinary  criminal  ju- 
risdiction, and  then  issuing  a  wiit 
(called  a  bill  of  Middlesex)  against 
him  as  for  this  trespass,  and  supposing 
him  to  be  afterwards  committed  by 
virtue  of  that  writ,  and  as  foi  that 
trespass,  to  the  custody  of  the  mar- 
shal, so  as  to  biing  bim  within  the 
proper  jurisdiction  of  the  court.  3  Bl. 
Com.  43,  285.  Where  the  proceeding 
was  against  a  piisooer  (whether  by 
aid  of  this  fiction  or  othi-rwise),  or 
against  an  ofticer  of  the  court,  the 
action  was  said  to  be  commenced  by 
bill.  But  in  other  cases  the  com- 
mencement was  by  an  original  u-rit ; 
that  is,  a  writ  out  of  the  Court  of 
Chancery,  under  the  gieat  seal.  Both 
of  these  modes  of  proceeding  are  now 
abolished  by  the  effect  of  2  Will.  4,  c. 
39,  and  a  new  method  substituted. 

(m)  This  is  the  case  not  only  in 
actions  first  commenced  in  tht  Quten's 


Bench,  but  also  upon  judgments  in 
the  Queen's  bench  upon  error  from  a 
county  palatine.  Nesbit  v.  Ki&hton, 
9  A.  &  E.  426.  It  is  the  case,  also, 
where  error  is  brought  upon  an  io" 
dictuient.  K.  v.  WiigLt,  1  A.  &  E. 
434. 

(n)  The  legislature  has  adopted  this 
appellation.  See  1 1  Geo.  4  &  1  Will. 
4,  c.  58;  3  &c  4  Will.  4.  c.  42 ;  1  &  2 
Vict.  c.  100,  &c.  The  term  of  a  «<• 
perior  eourt,  however,  in  its  strict  and 
technical  application,  has  a  wider 
meaning,  and  embraces  the  courts  of 
the  counties  palatine.  Peacock  v. 
Bell,  1  Saund.  73. 

(tf)  From  the  inferior  courts  of  re- 
cord, and  from  the  courts  of  the  coun- 
ties palatine,  a  writ  of  error  lies  in 
general  into  the  Queen's  Bt^nch.  3 
Bl.  Com.  411;  1  Rol.  Ab.  745.  Sem. 
ble,  into  the  Common  Pleas  also. 
Carter,  222.  As  to  the  removal  into 
the  superior  courts  of  the  judgments 
of  inferior  courts  of  record,  in  order  to 
obtain  more  effectual  execution,  see  19 
Geo.  3,  c.  70,  s.  4  ;  1  &  2  Vict.  c. 
110,  s.  22.    As  to  bailiffs  of  inferior 
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the  common  law  are  also  often  popularly  called,  by  way 
of  pre-eminence,  the  judges  of  the  land,  or  simply  the 
judges  {p);  and,  though  inferior  in  rank  to  the  judge  of 
the  CJourt  of  Chancery  (or  lord  chancellor),  are  of  high 
dignity  and  precedence,  taking  rank  before  baronets  (5'), 
and  beins:  the  constitutional  advisers  of  the  House  of 
Peers  on  matters  of  law  (r).  They  are  at  present,  as  we 
have  seen,  fifteen  in  number,  that  is,  five  for  each  court; 
but  the  number  has  varied  considerably  at  different  periods 
of  our  legal  history  (s).  In  modern  times,  indeed,  it  re- 
mained fixed  for  a  long  period  at  twelve ;  but  in  conse- 
quence of  the  increase  of  business,  an  additional  judge 
was  appointed  about  fourteen  years  ago  {t)  to  each  of  the 
three  courts  {u).  The  salaries  of  chief  justices  of  these 
courts  respectively  are  fixed  by  2  &;  3  Will.  IV.  c.  116,  at 
10,000/.,  8,000/.,  and  7,000/.  respectively ;  of  the  puisne 
judges  at  5,000/.  per  annum.  They  are  all  created  by  the 
queen's  letters  patent;  and  by  13  Will.  III.  c.  2,  and  1 
Geo.  III.  c.  23,  they  are  not  liable  to  removal  except  upon 
address  of  both  houses  of  parliament  (x). 


courts  generally,  and  execution  under 
process  thereof,  7  Vict.  c.  19  ;  7  &  8 
Vict.  c. 96,3.60,  &c.  Astoappoint- 
ing  assessirrs  for  the  same,  s.  72. 

(p)  As  to  \\\e  judges,  see  also  vol.  ii. 
pp.  479.  492. 

(7)  Vide  sup.  p.  14. 

(r)  Vide  sup,  vol.  ii.  p.  373. 

(5)  Dugd.  Orig.  Jurid.  c,  18. 

(0  See  Stat  1 1  Geo.  4  &  1  Will.  4, 
c.  70,  ss.  1,  2. 

(u)  King  James,  during  the  greater 
part  of  his  reign,  appointed  five  judges 
in  liie  Courts  of  Qiieen'5  liench  and 
Commoa  Pleas  for  the  benefit  of  a 
casting  voice  in  case  of  a  difTerence  of 
opinion,  and  that  the  circuits  might  at 
all  times  be  fully  supplied  with  judges 
of  the  Kuporiur  couits.  And  in  sub- 
S4!quent  reigns,  upon  the  permanent 
indisposition  of  a  judge,  a  fifth  hath 
been  sometimes  appointed.  .')  Ul. 
Com.  40,  n..  cites  llaym.  475. 

(x)  A«tolhr'judg«»  I'ldoflicorsof  the 
OonrU  at  Westminster,  or  the  «up«rior 


courts  of  commoa  law  collectively,  the 

following  statutes  may  also  be  noticed  : 

3  Geo.  4,  c.  69,  to  enable  the  judges 
of  the  several  courts  of  record  at 
Westminster  to  make  regulations 
res|)ecting  the  fees  of  the  otficers, 
clerics,  and  ministers  of  the  said 
courts.  (And  see  7  Will.  4  &  1 
Vict.  c.  30,  s.  6.) 

U  Geo.  4  &  1  Will.  4,  c.  58,  for  re- 
gulating the  receipt  and  future 
appropriation  of  fees  and  emolu- 
ments receivable  by  olficers  of  the 
superior  courts  of  common  law. 

11  Geo.  4  &  1  Will.  4,  c.  70,  8.  1, 
enabling  one  judge  to  sit  apart  from 
the  rest. 

3  &  4  Will.  4.  c.  42,  s.  1,  (continued 
by  I  &  2  Vict.  c.  100,)  giving 
power  to  the  judges  of  the  superior 
courts  of  common  law  at  West- 
minster to  alter  the  mode  of  plead- 
ing, &c. 

7  Will.  4  Ac  1  Vict.  c.  30,  to  abolish 
c-crlnin  ofEces  in  the  superior  courts 
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QVII.  The  High  Court  of  Chancery  is  the  only  remain- 
ing, and  in  matters  of  civil  property  by  much  the  most 
important  of  any,  of  the  king's  superior  and  original  courts 
of  justice.  It  has  its  name  of  Chancery,  cancellaria,  from 
the  judge  who  presides  here,  the  lord  chancellor,  or  cancel- 
larius  ;  who.  Sir  Edward  Coke  tells  us,  is  so  termed  a 
cancellando,  from  cancelling  the  king's  letters  patent  when 
granted  contrary  to  law,  which  is  the  highest  point  of  his 
jurisdiction  (y).  But  the  office  and  name  of  chancellor 
(however  derived)  was  certainly  known  to  the  courts  of 
the  Roman  emperors;  where  it  originally  seems  to  have 
signified  a  chief  scribe  or  secretary,  who  was  afterwards 
invested  with  several  judicial  powers,  and  a  general  su|>er- 
intendency  over  the  rest  of  the  officers  of  the  prince. 
From  the  Roman  empire  it  passed  to  the  Roman  church, 
ever  emulous  of  imperial  state ;  and  hence  every  bishop 
has  to  this  day  his  chancellor,  the  principal  judge  of  his 
consistory.  And  when  the  modern  kingdoms  of  Europe 
were  established  upon  the  ruins  of  the  empire,  almost 
every  state  preserved  its  chancellor,  with  diH'erent  juris- 
dictions and  dignities,  according  to  their  different  consti- 
tutions. But  in  all  of  them  he  seems  to  have  had  the 
supervision  of  all  charters,  letters,  and  such  other  public 
instruments  of  the  crown  as  were  authenticated  in  the 
most  solemn  manner  :  and  therefore,  when  seals  came  in 
use,  he  had  always  the  custody  of  the  king's  great  seal. 
So  that  the  office  of  chancellor,  or  lord  keeper,  (whose 
authority,  by  statute  SEliz.  c.  18,  is  declared  to  be  exactly 
the  same,)  is  with  us  at  this  day  created  by  the  mere  deli- 

of  common  law,   and  to  make  pio-  courts  of  common  law  to  transact 

vision  for  a  more  elective  and  uni-  out  of  court  sucb   business  relatiag 

form   establishment   of   oiticers   in  to  the  proceedings  in  any  of  iheie 

those  courts.  courts  as  may  by  the  practice  be 

1  &  2  Vict.  c.  32,  to  enable  her  ma>  transacted  by  a  single  judge, 
jesty's    courts    at   Westminster    to       1  &  2  Vict.  c.  110,  s.  20,  empowering 

hold    sittings   in    banc   in  time  of  the  judges  of  the  superior  courts  at 

vacation.  Westminster  to   frame  new   writ* 

1  &  2  Vict.  c.  45,  (extending  11  Geo.  under  that  act. 

4  &  1  Will.  4,  c.  70,  s.  4.)  empow-  (jy)  A  Inst.  88. 
ering  every  judge  of  the  superior 
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[[very  of  the  king's  great  seal  into  his  custody  (z)  ;  whereby 
he  becomes,  without  writ  or  patent,  an  officer  of  the  greatest 
weight  and  power  of  any  now  subsisting  in  the  kingdom ; 
and  superior,  in  point  of  precedency,  to  every  temporal 
lord  (a).  He  is  a  privy  councillor  by  his  office  (b) ;  and, 
according  to  Lord  Chancellor  Ellesmere  (c),  prolocutor  of 
the  House  of  Lords  by  prescription.  To  him  belongs  the 
appointment  of  all  justices  of  the  peace  throughout  the 
kingdom.  Being  formerly  usually  an  ecclesiastic,  (for 
none  else  were  then  capable  of  an  office  so  conversant  in 
writings,)  and  presiding  over  the  royal  chapel  (c?),  he  be- 
came keeper  of  the  king's  conscience;  visitor,  in  right  of 
the  king,  of  all  hospitals  and  colleges  of  the  king's  foun- 
dation ;  and  patron  of  all  the  king's  livingsj  of  the  value 
of  20/.  per  annum  or  under  (^),[[in  the  king's  books.  He 
is  the  general  guardian  of  all  infants,  idiots,  and  lunatics ; 
and  has  the  general  superintendence  of  all  charitable  uses 
in  the  kingdom.  And  all  this,  over  and  above  the  vast 
and  extensive  jurisdiction  which  he  exercises  in  his  judicial 
capacity  in  the  Court  of  Chancery;  wherein,  as^]  formerly 
\jn  the  Exchequer,  there  are  two  distinct  tribunals ;  the 
one  ordinary,  being  a  court  of  common  law;  the  other 
extraordinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the 
court  of  equity.  Its  jurisdiction  is  to  hold  plea  upon  a 
scire  facias  to  repeal  and  cancel  the  king's  letters  patent, 
when  made  against  law  or  upon  untrue  suggestions ;  and 
to  hold  plea  of  petitions,  monstrans  de  droit,  traverses 
of  offices,  and  the  like,  when  the  king  hath  been  advised 

(i)  Lamb,  Archeion,  65 ;  1   Roll.  F.  N.  B.  35.     But,  according  to  Mr. 

Abr.  385.  Chiistian,  since  the  new  valuation  of 

(a)  Stat.  31  Hen.  8,  c.  10.  benefices  in  the  time  of  Henry  VHI.,  it 

(6)  Selden,  Office  of  Lord  Chan.  has  been  considered  as  20/.  jier  annum 

t.  8.  or  under,  probably  on  the  ground  that 

(c)  Of  the  Office  of  Lord  Chancel-  the  twenty  marks  temp.  Kdw.  Hi.  were 
lor,  edit.  1651.  equivalent  lo  20/.  temp.  Hen.  VIIL— 

(d)  Madox,  IliM.of  Kxrhpqucr,42.       Christian's   Black.,  vol.  iii.  p.  476,  n., 
(«)  This  limit  in  Hialud  by  Black-       cites  (iibs.  764  ;  1  Burn's  Kcc.  Law, 

stone  ai  "under  iho  value  of  twenty  12<J.  And  see  l-iord  Chancellor's  cuso, 
marki;"  aod  ho  cites  38  Kdw.  3^  3      Hobart,  214. 
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[[to  do  any  act,  or  is  put  in  possession  of  any  lands  or  goods, 
in  prejudice  of  a  subject's  right  («).  On  proof  of  which, 
as  the  king  can  never  be  supposed  intentionally  to  do 
any  wrong,  the  law  questions  not  but  he  will  immediately 
redress  the  injury  ;  and  refers  that  conscientious  task  to 
the  chancellor,  the  keeper  of  his  conscience.  It  also  ap- 
pertains to  this  court  to  hold  plea  of  all  personal  actions, 
where  any  officer  or  minister  of  the  court  is  a  party  (/). 
It  might  likewise  hold  plea  (by  scire  facias)  of  partitions 
of  lands  in  coparcenary  (5/),  and  of  dower  (A),  where  any 
ward  of  the  crown  was  concerned  in  interest,  so  long  as 
the  military  tenures  subsisted  :  as  it  now  may  also  do  of 
the  tithes  of  forest  land,  where  granted  by  the  king  and 
claimed  by  a  stranger  against  the  grantee  of  the  crown  (i) ; 
and  of  executions  on  statutes,  or  recognizances  in  nature 
thereof  by  the  statute  23  Uen.  VIII.  c.6{k).  But  if  any 
cause  comes  to  issue  in  this  court,  that  is,  if  any  fact  be 
disputed  between  the  parties,  the  chancellor  cannot  try  it, 
having  no  power  to  summon  a  jury ;  but  must  deliver  the 
record  propria  manu  into  the  Court  of  King's  Bench, 
where  it  shall  be  tried  by  the  country,  and  judgment  shall 
be  there  given  thereon  (/).  And  when  judgment  is  given 
in  Chancery  upon  demurrer  or  the  like,  a  writ  of  error,  in 
nature  of  an  appeal,  lies  out  of  this  ordinary  court  into 
the  Court  of  King's  Bench  (wi) :  though  so  little  is  usually 
done  on  the  common  law  side  of  the  court,  that]]  Black- 
stone  states  himself  to  Qhave  met  with  no  traces  of  any 
writ  of  error  («)  being  actually  brought,  since  the  four- 
teenth year  of  Queen  Elizabeth,  a.  d.  1572. 

(e)  4  Rep.  54.  17  Ass.  24 ;  29  Ass.  47  ;  Dyer.  315 ; 

(/)  4  Inst.  80.  Bishop    of    Bristol    v.    Sir   Stephen 

(g)  Co.  Litt.  171;  F.N.B.  62.  Procter,   1  Roll.  Rep.   287  ;  4  lost. 

(h)  Bro.  Abr.  tit.  Dower,  66;  Moor,  80. 

565.  (m)  The   opinion  of  Lord  Keeper 

(i)  Bro.  Abr.  tit.  Dismes,  10.  North,  in  1682.  (1  Vera.  131  ;  1  Equ. 

(/c)  2  Roll.  Ab.  469.  Cas.  Abr.  129.;  that  no  such  writ  of 

(0  Gervase    Molineux   v.   Lacon,  error  lay,  and  that  an  injunction  might 

Cro.  Jac.  12  ;  Latch.  112.  be  issued  against  it,  seems  not  to  have 

(m)  Year    Book,   18  Ed w.  3,  25;  been  well  considered. 
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[[In  this  ordinary,  or  legal,  court  is  also  kept  the  officina 
justitice ;  out  of  which  all  original  writs  that  pass  under 
the  great  seal,  all  commissions  of  charitable  uses,  sewers, 
idiotcy,  lunacy,  and  the  like,  do  issue,  and  for  which  it  is 
always  open  to  the  subject,  who  may  there  at  any  time 
demand  and  have,  ex  debito  justitia',  any  writ  that  his 
occasions  may  call  for.  These  writs  (relating  to  the  busi- 
ness of  the  subject)  and  the  returns  to  them  were,  accord- 
ing to  the  simplicity  of  antient  times,  originally  kept  in  a 
hamper,  in  hanaperio ;  and  the  others  (relating  to  such 
matters  wherein  the  crown  is  immediately  or  mediately 
concerned)  were  preserved  in  a  little  sack  or  bag,  inparva 
haga  ;  and  thence  hath  arisen  the  distinction  of  the  hana- 
per  office  (n),  duxd  petty  bag  office,  which  both  belong  to  the 
common  law  court  in  Chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now 
become  the  court  of  the  greatest  judicial  consequence. 
This  distinction  between  law  and  equity,  as  administered 
in  different  courts,  is  not  at  present  known,  or  seems  to 
have  ever  been  known,  in  any  other  country  at  any 
time  (o) :  and  yet  the  difference  of  one  from  the  other, 
when  administered  by  the  same  tribunal,  was  perfectly 
familiar  to  the  Romans  (p) ;  the  jus  prcttorium,  or  discre- 
tion of  the  ppffitor,  being  distinct  from  the  leges,  or  stand- 
ing laws  {(]) ;  but  the  power  of  both  centered  in  one  and 
the  same  magistrate,  who  was  equally  intrusted  to  pro- 
nounce the  rule  of  law,  and  to  apply  it  to  particular  cases 

(n)  As   to   tlie  comptrollers  of  the  able  account,  found  all  their  decisions 

hanapei;  see  5  &  6  Vict.  c.  103,  trans-  as  well  upon  principles  of  equity  as 

ferring  their  duties  to  other  officers.  those  of  positive  law.    (Lord  Kaynis, 

(o)  The  coutwil  of  cmiscience,  insli-  Uistor.    Law    Tracts,   i.    325,  330; 

tuled  by  John  IIL  King  of  Portug^a),  Princ.of  Equit.  44.) 
to  review  the  sentences  of  all  inferior  (q)  Thus  Cicero :  "jam  iltis  pro- 

courts,  and  moderate  thcin  hy  c()uity,  mttsis  nan  ttse  stamlnm,  qnis  non  videt, 

(Mod.    Un.    lliH.    xxii.   237,)    seems  yuic  coartus  ijuis  melu  el  deceplus  dolo 

rather  to  h-ive  been  a  court  of  appeal.  promiferit?  Quw  quidem  pleraqitejnre 

(p)  Thus  too  the  court  of  session  pr<rtoi  to liheraulur,  voiinitlla  tegibus." 

in  Scotland,  and  every  jurisdiction  in  — OfKc.  1.  i.  x. 
Europe  of  which   wc  huvu  any  toler- 
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[[by  the  principles  of  equity.  With  us  too,  the  aula  regia, 
which  was  the  supreme  court  of  judicature,  undoubtedly 
administered  equal  justice  according  to  the  rules  of  both 
or  either,  as  the  case  might  chance  to  require  :  and,  when 
that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  as 
distinguished  from  a  court  of  law,  did  not  subsist  in  the 
original  plan  of  partition.  For  though  equity  is  mentioned 
by  Bracton(r),  as  a  thing  contrasted  to  strict  law,  yet 
neither  in  that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in 
Britton,  (composed  under  the  auspices  and  in  the  name 
of  Edward  I.  and  treating  particularly  of  courts  and  their 
several  jurisdictions,)  is  there  a  syllable  to  be  found  re- 
lating to  the  equitable  jurisdiction  of  the  Court  of  Chan- 
cery. It  seems  therefore  probable,  that  when  the  courts 
of  law,  proceeding  merely  upon  the  ground  of  the  king's 
original  writs  and  confining  themselves  strictly  to  that 
bottom,  gave  a  harsh  or  imperfect  judgment,  the  applica- 
tion for  redress  used  to  be  to  the  king  in  person  assisted 
by  his  privy  council ;  (from  whence  also  arose  the  jurisdic- 
tion of  the  Court  of  Requests  (a),  which  was  virtually 
abolished  by  the  statute  16  Car.  I.  c.  10,)  and  they  were 
wont  to  refer  the  matter  either  to  the  chancellor  and  a 
select  committee,  or  by  degrees  to  the  chancellor  only, 
who  mitigated  the  severity  or  supplied  the  defects  of  the 
judgments  pronounced  in  the  courts  of  law,  upon  weigh- 
ing the  circumstances  of  the  case.  This  was  the  custom 
not  only  among  our  Saxon  ancestors,  before  the  institu- 
tion of  the  aula  regia  (0>  but  also  after  its  dissolution,  in 

(r)  L.  ii.  c.  7,  fol.  23  ;  also  f.  3  a,  which  they  were  entitled  to  have  right 

8.  5 ;  see  Plowd.  467.  without  payment  of  any  money  for  the 

(()  The  matters  cognizable  in  this  same.    (Smith's  Commonwealth,  b.  3, 

court,  immediately  before  its  dissolu-  c.  7.) 

tion,  weie  "  almost  all  suits,  that  by  (()  "  Nemo  ad   regem  mpptlUt  fro 

colour  of  equity,  or  supplication  made  aliqua  lite,  nisijuM  domi  mue^ui  mmi 

to  the  prince,  might  be  brought  before  p  stil.     Siju$  uimis  tevervm  tit,  miit- 

him  :  but  originally  and  properly  all  viatio  delude  qutn^ntur  »pud  regem." 

poor  men's  suits,  which  were  made  to  LL.  £dg.  c.  2. 
his  majesty  by  supplication  i  and  upon 
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[[the  reign  of  King  Edward  I.  (u)  ;  and  perhaps  during  its 
continuance,  in  that  of  Henry  II.  (x). 

In  these  early  times  the  chief  judicial  employment  of 
the  chancellor  must  have  been  in  devising  new  writs,  di- 
rected to  the  courts  of  common  law,  to  give  remedy  in 
cases  where  none  was  before  administered.  And  to 
quicken  the  diligence  of  the  clerks  in  the  chancery,  who 
were  too  much  attached  to  antient  precedents,  it  is  pro- 
vided by  statute  Westm.  2,  13  Edward  I.  c.  24,  that 
"  whensoever  from  thenceforth  in  one  case  a  writ  shall  be 
"  found  in  the  chancery,  and  in  a  like  case  falling  under 
"  the  same  right  and  requiring  the  like  remedy,  no  pre- 
"  cedent  of  a  writ  can  be  produced,  the  clerks  in  chancery 
"  shall  agree  in  forming  a  new  one:  and,  if  they  cannot 
"  agree,  it  shall  be  adjourned  to  the  next  parliament, 
"  where  a  writ  shall  be  framed  by  consent  of  the  learned 
"  in  the  law  (y),  lest  it  happen  for  the  future,  that  the 
"  court  of  our  lord  the  king  be  deficient  in  doing  justice 
"  to  the  suitors."  And  this  accounts  for  the  very  great 
variety  of  writs  of  trespass  on  the  case,  to  be  met  with  in 
the  register  ;  whereby  the  suitor  had  ready  relief,  accord- 
ing to  the  exigency  of  his  business,  and  adapted  to  the 
specialty,  reason  and  equity  of  his  very  case  (z).  Which 
provision  (with  a  little  accuracy  in  the  clerks  of  the 
chancery,  and  a  little  liberality  in  the  judges,  by  extending 
rather  than  narrowing  the  remedial  effects  of  the  writ) 
might  have  effectually  answered  all  the  purposes  of  a  court 
of  equity  (a);  except  that  of  obtaining  a  discovery  by  the 
oath  of  the  defendant. 

(u)  LAmhan],  A rcheion,  7].  (y)  A  great  variety  of  new  prece- 

(x)  Johannes   Sarisburiensis   (who  dents  of  writs,  in  cases  before  unpro- 

died  A.  D.  1 182,  26  Hen.  2,)  speaking  vided  for,  are  given  by  this  very  statute 

of  the  chancellor's  office  in  the  verses  of  Westm.  2. 

prefixed  to  his  Polycraticon,  has  these  (s)  Lamb.  Arcbeioii,  61. 

linei :  ((i)  This  was  the  opinion  of  Fair- 

"  Hie  *it,  qui  Itgu   regtii  canceltat  fax,  a  very  Icaineil  jiiilgc  in  the  time 

Mqnat,  of  Kdward  the  l-'ourth.  •'  Lesnbputna" 

T'.t   rmiiiilata   pii  priiiripit  a  qua  (says  he)  "  ne  terroit  my  cy  soventt- 

J'lfit-  "  ment  me  come   il  «tl   ore,  si  nous 


CHAP.  IV. OF  THE  COURTS  OF  GENERAL  JURISDICTION.  413 

[[But  when,  about  the  end  of  the  reign  of  King  Edw.  III. 
uses  of  land  were  introduced  (b),  and,  though  totally  dis- 
countenanced by  the  courts  of  common  law,  were  consi- 
dered as  fiduciary  deposits,  and  binding  in  conscience  by 
the  clergy,  the  separate  jurisdiction  of  the  chancery  as  a 
court  of  equity  began  to  be  established  (c) ;  and  John 
Waitham,  who  was  bishop  of  Salisbury  and  chancellor  to 
King  Richard  II.,  by  a  strained  interpretation  of  the 
above-mentioned  statute  of  Westm.  2,  devised  the  writ  of 
suhposna,  returnable  to  the  Court  of  Chancery  only,  to 
make  the  feoffee  to  uses  accountable  to  his  cestui  que  use: 
which  process  was  afterwards  extended  to  other  matters 
wholly  determinable  at  the  common  law,  upon  false  and 
fictitious  suggestions ;  for  which,  therefore,  the  chancellor 
himself  is,  by  statute  17  Rich.  II.  c.  6,  directed  to  give 
damages  to  the  party  unjustly  aggrieved.  But  as  the 
clergy,  so  early  as  the  reign  of  King  Stephen,  had  at- 
tempted to  turn  their  ecclesiastical  courts  into  courts  of 
equity,  by  entertaining  suits  ytro  Itesioite  fidei^  as  a  spi- 
ritual oftence  against  conscience,  in  case  of  non-payment 
of  debts  or  any  breach  of  civil  contracts  (J) ;  till  checked 
by  the  Constitutions  of  Clarendon  (e),  which  declared  that, 
"  placita  de  debitis,  qua  fide  interposita  debentur,  vel 
absque  inter positione  fidel,  sint  in  justitia  regis :"  there- 
fore probably  the  ecclesiastical  chancellors,  who  then  held 
the  seal,  were  remiss  in  abridging  their  own  new-acquired 
jurisdiction  j  especially  as  the  spiritual  courts  continued  (/) 

"  atteiuinmus  tieli  actions  mr  leseaie$,  poral  contracts,  were  adjudged  to  b« 

"  et  mainteinomui   le  jurisdiction  de  contrary  to  law.     (Bro.  Abr.  tit.  Pro- 

"  ceo  court,  et  d'uHter  courts."    (Year  hibition,  15.)     But  in  the  statute  or 

B.  21  Edw.  4.  23.)  writ  of  circutnspecte  agatis,  supposed 

(6)  Vide  sup.  vol.  i.  p.  330.  by  some  to  have  issued  13  Edw.  1, 

(c)  Spelm.    Gloss.    106;     11.    v.  but   more    probably   (3    Pryn.    Rec. 
Standish,  1  Lev.  242.  336)  9  Edw.  2,  suiu  pro  l^sione  Jidei 

(d)  Lord  Lyttelt.  Hen.  2,  Book  3,  were    allowed    to    the    ecclesiastical 
p.  361,  note.  courts;  according  to  some  antient  co- 

(e)  10    Hen.    2,    c.    15;    Speed.  pies,  (Berlhelet,   Stat.  Antiq.   Lond. 
468.  1531,  90  6;  3  Pryn.  Rec.  336.)  and 

(/)  In   4  Hen.  3,  suits  in  court       the  common   English    translation  of 
christian,  pro  iieiioiu  Jidei  upon  tern*      that  sutute  ;  though  in  Lyndewood's 
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Qo  grasp  at  the  same  authority  as  before,  in  suits  -pro  Ice- 
sione  fidei,  so  late  as  the  fifteenth  century  {g),  till  finally 
prohibited  by  the  unanimous  concurrence  of  all  the  judges. 
However,  ft  appears  from  the  parliament  rolls  {h),  that  in 
the  reigns  of  Henry  IV.  and  V.  the  commons  were  re- 
peatedly urgent  to  have  the  writ  of  subpcena  entirely  sup- 
pressed, as  being  a  novelty  devised  by  the  subtilty  of 
Chancellor  Waltham,  against  the  form  of  the  common  law ; 
whereby  no  plea  could  be  determined,  unless  by  examina- 
tion and  oath  of  the  parties,  according  to  the  form  of  the 
law  civil,  and  the  law  of  holy  church,  in  subversion  of  the 
common  law.  But  though  Henry  IV.,  being  then  hardly 
warm  in  his  throne,  gave  a  palliating  answer  to  their  peti- 
tions, and  actually  passed  the  statute  4  Hen.  IV.  c.  23, 
whereby  judgments  at  law  are  declared  irrevocable  unless 
by  attaint  or  writ  of  error,  yet  his  son  put  a  negative  at 
once  upon  their  whole  apphcation :  and  in  Edward  the 
Sixth's  time,  the  process  by  bill  and  subpcena  was  become 
the  daily  practice  of  the  court  (i). 

But  this  did  not  extend  very  far;  for  in  the  antient 
treatise,  entitled  Diversite  des  Courtes  (A),  supposed  to  be 
written  very  'early  in  the  sixteenth  century,  we  have  a 
catalogue  of  the  matters  of  conscience  then  cognizable  by 
subpoena  in  chancery,  which  fall  within  a  very  narrow 
compass.  No  regular  judicial  system  at  that  time  pre- 
vailed in  the  court;  but  the  suitor,  when  he  thought  him- 
self aggrieved,  found  a  desultory  and  uncertain  remedy, 
according  to  the  private  opinion  of  the  chancellor,  who 
was  generally  an  ecclesiastic,  or  sometimes  (though  rarely) 
a  statesman ;  no  lawyer  having  sat  in  the  Court  of  Chan- 
copy,  (Prov.  1.  2,  t.  2.)  and  in  the  Prynne's  Abr.  of  Cotton's  Records, 
CoUon  MS.  (Claud.  D.  2),  that  clause  410,  422,  424,  548;  4  Inst.  83;  1 
it  omitted.  Roll.  Abr.  370,  37 1 ,  372. 

(g)  Year  Book,  2  Hen.  4,  10;  11  (.)  Rot.  Pari.  14  Edw.  4,  No.  33, 

Hen.  4, 88 ;  38  Hen.  4,  29 ;  20  Edw.  (not  14  Edw.  3,  as  cited  1  Roll.  Abr. 
4,  10.  370,  8ic.) 

(h)  Hot.  I'arl.  4  Hen.  4,  no.  78  {k)  Tit.  Chancery,  fol.  29G ;  Ras- 

and  110;  3  Hen.  6,  no.  46,  cited  in      tell's  edit.  a.  d.  1534. 
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[[eery  from  the  times  of  the  Chief  Justices  Thorpe  and 
Knyvet,  successively  chancellors  to  King  Edward  III.  in 
1372  and  1373  (/),  to  the  promotion  of  Sir  Thomas  More 
by  King  Henry  VIII.  in  1530.  After  which  the  great 
seal  was  indiscriminately  committed  to  the  custody  of 
lawyers,  or  courtiers  (wi),  or  churchmen  (w),  according  as 
the  convenience  of  the  times  and  the  disposition  of  the 
prince  required,  till  Serjeant  Puckering  was  made  lord 
keeper  in  1592  :  from  which  time  to  the  present  the  Court 
of  Chancery  has  always  been  filled  by  a  lawyer,  except- 
ing the  interval  from  1621  to  1625,  when  the  seal  was 
intrusted  to  Dr.  Wilhams,  then  Dean  of  Westminster,  but 
afterwards  Bishop  of  Lincoln ;  who  had  been  chaplain  to 
Lord  Ellesmere,  when  chancellor  (o). 

In  the  time  of  Lord  Ellesmere  (a.  d.  1616)  arose  that 
notable  dispute  between  the  courts  of  law  and  equity,  set 
on  foot  by  Sir  Edward  Coke,  then  chief  justice  of  the 
Court  of  King's  Bench ;  whether  a  court  of  equity  could 
give  relief  after  or  against  a  judgment  at  the  common 
law  ?  This  contest  was  so  warmly  carried  on,  that  indict- 
ments were  preferred  against  the  suitors,  the  solicitors, 
the  counsel,  and  even  a  master  in  chancery,  for  having 
incurred  a  pramunire,  by  questioning  in  a  court  of  equity 
a  judgment  in  the  Court  of  King's  Bench  obtained  by 
gross  fraud  and  imposition  (p).  This  matter  being  brought 
before  the  king,  was  by  him  referred  to  his  learned  coun- 
sel for  their  advice  and  opinion ;  who  reported  so  strongly 
in  favour  of  the  courts  of  equity  (y),  that  his  majesty 
gave  judgment  on  their  behalf:  but,  not  contented  with 
the  irrefragable  reasons  and  precedents  produced  by  his 
counsel  (for  the  chief  justice  was  clearly  in  the  wrong), 
he  chose  rather  to  decide  the  question  by  referring  it  to 

(/)    Spelrn.     Gloss.    Ill;    Dugd.  (o)  Biogr.  Brit  4278. 

Chron.  Ser.  50.  (p)  Bacon's  Works,  iv.  611,  612, 

(m)  Wriolhesly,  St.  John,  and  Hat-  632. 

ton-  (?)  Whitelockeof  Pari.  ii.  390;  1 

(»0  Goodrick,  Gardiner,  and  Heath.  Chan.  Rep.  Append.  11. 
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[[the  plenitude  of  his  royal  prerogative  (r).  Sir  Edward 
Coke  submitted  to  the  decision  (s),  and  thereby  made 
atonement  for  his  error :  but  this  struggle,  together  with 
the  business  of  commendams  (in  which  he  acted  a  very 
noble  part  {t)  ),  and  his  controlling  the  commissioners  of 
sewers  (w),  were  the  open  and  avowed  causes  {x\  first  of 
his  suspension,  and  soon  after  of  his  removal,  from  his 
office. 

Lord  Bacon,  who  succeeded  Lord  Ellesmere,  reduced 
the  practice  of  the  court  into  a  more  regular  system ;  but 
did  not  sit  long  enough  to  effect  any  considerable  revolu- 
tion in  the  science  itself:  and  few  of  his  decrees  which 
have  reached  us  are  of  any  great  consequence  to  posterity. 
His  successors,  in  the  reign  of  Charles  I.,  did  little  to  im- 
prove upon  his  plan :  and  even  after  the  Restoration  the 
seal  was  committed  to  the  Earl  of  Clarendon,  who  had 
withdrawn  from  practice  as  a  lawyer  near  twenty  years ; 
and  afterwards  to  the  Earl  of  Shaftesbury,  who  (though  a 
lawyer  by  education)  had  never  practised  at  all.     Sir  He- 

(r)  "  For  thatitappertaineth  toour  pliance    would   be   contrary    to   their 

"  princely  office  only  to  judge  over  all  oaths  and  the  law:  but  upon  being 

"  judges,  and  to  discern  and  determine  biought  before  the  king  and  council, 

"  such  differences,    as    at   any   time  they  all  retracted  and  promised  obedi- 

"  may  and   shall    arise   between  our  ence  in  every  such  case  for  the  future  ; 

"  several  courts  touching  their  juris-  except  Sir  Edward  Coke,  who  said, 

''  dictions,  and  the  same  to  settle  and  "  that  when    the   case    happened  he 

"determine,   as  we  in  our  princely  "  would  do  his  duty."     (Biogr.  Brit. 

"  wisdom  shall  find  to  stand  most  with  1388.) 

"  our  honour,  &c."    (1  Chanc.  Kep.  (w)  Vide  post,  tit.  Court  of  Com- 

App.  26.)  missioners  of  Sewers. 

(«)  See  the  entry  in  the  Council  (x)  See  Lord  Cllesmere's  speech  to 

Book,  26lh  July,  1616  (liiogr.  Brit.  Sir  Henry  Montague,  the  new  chief 

1390).  justice,  15th  Nov.  1616    (Moor's  lle- 

(()  In  a   cause  of  the   Bishop  of  ports,   828.)      Though    Sir    Edward 

Winchester,  touching  a  commendam,  migiit  probably  have  retained  his  seat, 

King  James,  conceiving  tliat  tiie  mat-  if,  during  his   suspension,    ho   would 

ter  affected  his  prerogative,  sent  letters  have  complimt^ntcd  Lord  Villiers  (the 

to  the  judges  not  to  proceed  in  it  till  new  favourite)  with  the  disposal  of  the 

himKcIf  had  been  first  consulted.    The  most    lucrative    office    in   his  court, 

twelve  judges  joined  in  a  memorial  to  (Biogr.  Brit.  1391.) 
Lift  inujckty,  declaring  that  their  com- 
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[[neage  Finch,  who  succeeded  in  1673,  and  became  after- 
wards Earl  of  Nottingham,  was  a  person  of  the  greatest 
abilities  and  most  uncorrupted  integrity;  a  thorough 
master  and  zealous  defender  of  the  laws  and  constitution 
of  his  country ;  and  endued  with  a  pervading  genius,  that 
enabled  him  to  discover  and  to  pursue  the  true  spirit  of 
justice,  notwithstanding  the  embarrassments  raised  by  the 
narrow  and  technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  imperfect  ideas  of  redress  which 
had  possessed  the  courts  of  equity.  The  reasoQ  and 
necessities  of  mankind,  arising  from  the  great  change  in 
property  by  the  extension  of  trade  and  the  abolition  of 
military  tenures,  co-operated  in  establishing  his  plan,  and 
enabled  him  in  the  course  of  nine  years  to  build  a  system 
of  jurisprudence  and  jurisdiction  upon  wide  and  rational 
foundations ;  which  have  also  been  extended  and  improved 
by  many  great  men,  who  have  since  presided  in  Chancery(y). 
And  from  that  time  to  this,  the  power  and  business  of  the 
court  have  increased  to  an  amazing  degree.]] 

The  judicial  duties  of  this  court  of  equity  have  been  long 
shared  in  some  measure  by  an  officer  of  high  rank,  called 
the  Master  of  the  Rolls,  originally  appointed  only  for  the 
superintendence  of  the  writs  and  records  appertaining  to 
its  common  law  department  (2),  but  accustomed  also  to 
sit  on  the  equity  side  as  a  separate,  though  subordinate 
judge  (a).  [[Concerning  his  authority  to  hear  and  determine 

(y)    Id  reoeot   times  various  acts  (t)  4  Iutt  82. 

have  been  passed  for  the  improvement  (a)  The  Master  of  the  Rolls  is  pro* 

of  this  court.    See  2  Will.  4,  c.  33,  peily  the  chief  of  a  body  of  oihceis 

to  effectuate   the   seivice  of  process  called  the    Masters  in  Chaneery,  of 

from  the  Court  of  Chancery  ;  2  &  3  whom  there  are  eleven  others,  ioclud- 

Will.  4,  c.  Ill,  for  abolition  of  sine-  ing  the  accountant  general.     See  as  to 

cure  offices  in  Chancery  ;  3  &  4  Vict.  these  officers,  4  Inst.  82.     The  office* 

c.  94,  amended  by  4  &  5  Viet.  c.  62,  of  the  eleven  masters  were  nev^ly  re- 

and  5  Vict.  c.  5,  enabling  the  Loid  guiated  by  3  &  4  Wiih  4,  c.  94.  which 

Chancellor,  with  advice  and  consent  provides  that  they  shall  thereafter  be 

of  the  Master  of  the  Rolls  and  Vice-  appointed  by  letters -patent  under  tb« 

Chancellor,  or  one  of  them,  to  alter  the  great  seal, 
pleading  and  practice. 

VOL.  III.  E  E. 
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[[causes,  and  his  general  power  in  the  Court  of  Chancery, 
there  were  formerly  divers  questions  and  disputes  very 
warmly  agitated ;  to  quiet  which  it  was  declared  by  3 
Geo.  II.  c.  30(a),  that  all  orders  and  decrees  by  him 
made,  except  such  as  by  the  course  of  the  court  were  ap- 
propriated to  the  Great  Seal  alone,  shall  be  deemed  to 
be  valid,  subject  nevertheless  to  be  discharged  or  altered 
by  the  Lord  Chancellor,  and  so  as  they  shall  not  be 
enrolled  till  the  same  are  signed  by  his  lordship  (5).^  And 
by  a  late  statute,  3  &  4  Will.  IV.  c.  94  (c),  he  is  specially 
directed  to  hear  motions,  pleas,  and  demurrers,  as  well  as 
causes  generally.  The  vast  increase  of  business,  however, 
to  which  reference  has  been  already  made,  and  the  pro- 
gress of  which  has  been  particularly  marked  during  the 
last  half  century,  having  at  length  become  such  as  to 
render  the  antient  force  of  the  Court  of  Chancery  wholly 
inadequate  to  the  labours  it  had  to  perform,  it  was  found 
necessary  in  the  year  1813  to  appoint  (t?)  another  assistant 
to  the  Lord  Chancellor  under  the  title  of  Vice-Chancellor 
of  England ;  and  upon  the  recent  transfer  to  this  court 
of  the  equity  business  of  the  Exchequer,  two  more  Vice- 
Chancellors  have  now  been  added  to  its  judicial  list(e). 
Each  of  these  sits  (like  the  Master  of  the  Rolls)  separately 
from  the  Lord  Chancellor,  to  whom  an  appeal  lies  from  the 
decisions  of  each  of  his  assistant  judges. 

From  this  court  of  equity  in  Chancery,  that  is,  from 
the  decrees  or  orders  of  the  Lord  Chancellor  (whether  on 
appeal  from  his  assistant  judges  or  not)  an  appeal  lies  to 
the  House  of  Peers. 

[[IX.  The  next  court  that  shall  be  mentioned  is  one 
that  hath  no  original  jurisdiction,  but  is  only  a  court  of 
appeal,  to  correct  the  errors  of  other  jurisdictions.     This 

(a)  As  to  the  salary  of  the  Master  (6)  3  151.  C.  450. 

of  the  llolh,  »ce  7  Will.  4  .«t  I  Vict.  (c)  Sect.  24. 

c.  46.     And  »ce   i  &  2  Vict.  c.  94,  (d)  By  slut.  53  Geo.  3,  c.  24. 

vetting;  in  tlio  Matter  of  the  Rolls  the  (e)  By  stat.  5  Vict.  c.  5,  s.  19. 
custody  of  the  public  records. 
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Qis  the  Court  of  Exchequer  Chamber;]]  which  is  sub- 
ject to  considerable  variety  in  its  form :  for  first  it  exists 
as  a  court  of  mere  debate,  Qsuch  causes  from  the  other 
courts  being  sometimes  adjourned  into  it  as  the  judges, 
upon  argument,  find  to  be  of  great  weight  and  diffi- 
culty, before  any  judgment  is  given  upon  them  in  the 
court  below  (/).]]  And  it  then  [[consists  of  all  the  judges 
of  the  three  superior  courts]]  of  common  law,  Qand  now 
and  then  the  lord  chancellor  also.]]  Considered  as  a 
court  of  error,  in  which  light  we  are  now  principally  con- 
cerned with  it,  it  Qwas  first  erected  by  statute  31  Edw.  III. 
c.  12,  to  determine  causes  upon  writs  of  error  from  the 
common  law  side  of  the  Court  of  Exchequer.  And  to 
that  end  it  consisted  of  the  lord  chancellor  and  lord  trea- 
surer, taking  unto  them  the  justices  of  the  King's  Bench 
and  Common  Pleas.  In  imitation  of  which,  a  second 
Court  of  Exchequer  Chamber  was  erected  by  statute  27 
Eliz.  c.  8,  consisting  of  the  justices  of  the  Common  Pleas 
and  the  barons  of  the  Exchequer ;  before  whom  writs  of 
error  might  be  brought  to  reverse  judgments  in  certain 
suits  originally  begun  in  the  Court  of  King's  Bench.]] 
But  both  these  constitutions  are  now  abolished.  For  a 
royal  commission  having  issued  in  1828  to  inquire  into 
the  pleadings  and  practice  of  the  superior  courts  of  the 
common  law,  it  recommended  among  many  other  improve- 
ments a  new  arrangement  of  this  court,  which  was  after- 
wards carried  into  effect  by  1 1  Geo.  IV.  Sc  1  Will.  IV.  c. 
70,  s.  8.  According  to  this  arrangement  the  judgments  of 
each  of  the  superior  courts  in  all  suits  whatever  are  sub- 
ject to  revision  by  the  judges  of  the  other  two,  sitting  collec- 
tively as  a  court  of  error  for  that  purpose  in  the  Exchequer 
Chamber.  The  composition  of  this  court  consequently 
admits  of  three  different  combinations,  consisting  of  any 
two  of  the  courts  below,  viz.  those  which  were  not  parties 
to  the  judgment  supposed  to  be  erroneous. 

(/■)  4  Inst.  119;  Warraine  v.  Smith,  2  Bulst.  146. 
£  E  2 
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From  each  combination  of  this  court  {h)  \ja.  writ  of  error 
lies  to, 

X.  The  House  of  Peers ;  which  is  the  supreme  court  of 
judicature  in  the  kingdom,  having  at  present  no  origi- 
nal jurisdiction  over  causes,  but  only  upon  appeals  and 
writs  of  error,  to  rectify  any  injustice  or  mistake  of  the 
law,  committed  by  the  courts  below.  To  this  authority 
this  august  tribunal  succeeded  of  course  upon  the  dissolu- 
tion of  the  aula  regia.  For,  as  the  barons  of  parliament 
were  constituent  members  of  that  court ;  and  the  rest  of 
its  jurisdiction  was  dealt  out  to  other  tribunals,  over 
which  the  great  officers  who  accompanied  those  barons 
were  respectively  delegated  to  preside;  it  followed  that 
the  right  of  receiving  appeals,  and  superintending  all 
other  jurisdictions,  still  remained  in  the  residue  of  that 
noble  assembly,  from  which  every  other  great  court  was 
derived.  They  are  therefore  in  all  causes]]  of  common 
law  or  equity  commenced  in  any  court  of  England  (i) 
(subject  only  to  some  slight  exceptions  (A) )  a  tribunal  of 
appeal,  (that  is,  either  originally  or  after  the  intervention 
of  a  previous  appeal  to  another  court,  as  the  case  may  be,) 

(/i)  11  Geo.  4  &  1  Will.  4,  c.  70,  28 ;  39  &  40  Geo.  3,  c.  67,  ArU  8. 
s.  8.  (fc)  One  exception  is  in  the  case  of 

(i)  But  there  is  no  appeal  to  the  the  Court  of  the  Stannaries  of  Corn- 
Lords  from  the  Ecclesiastical,  Mari-  wall,  where  the  appeal  is  to  the  War- 
lime,  or  Prize  Courts  in  England,  nor  den  of  the  Stannaries,  and  from  him 
from  Man,  Jersey,  Guernsey,  Saik,  or  to  the  Privy  Council  of  the  Prince  of 
Aldeiney,  or  from  the  colonies;  the  ap.  Wales,  as  Puke  of  Cornwall ;  and  if 
peal  in  these  cases  being  to  the  Queen  there  be  no  Prince  of  Wales,  then  to 
in  council.  And  the  appeal  from  a  court  the  Queen  in  Council.  So  tlie  appeal 
martial  is  to  the  Queen  in  person.  from  the  decision  of  the  Vice-Chan- 
From  the  courts  of  Scotland  and  Ire-  celior  of  Lancaster  seems  to  be  to  tlie 
land,  however,  tiie  appeal  is  to  the  Chancellor  of  tiie  Duchy  Court  at 
House  of  Lords.  As  to  appeals  from  Westminster,  and  tlie  appeal  from  the 
Scotland,  see  6  Ann.  c. 26,  s.  12;  48  Lord  Chancellor  in  idiotcy  or  lunacy 
Geo.  3,  c.  151  ;  53  Geo.  3,  c.  64;  is  to  the  Queen  in  Council;  2  Chit. 
69  Geo.  3,  c.  35 ;  4  Geo.  4,  c.  85.  As  Gen.  Prac.  593. 
to  tbow  from  Ireland,  23  Geo.  3,  c. 
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and  they  are  also  in  all  such  causes  Qhe  last  resort,  from 
whose  judgment  no  farther  appeal  is  permitted  ;  but  every 
subordinate  tribunal  must  conform  to  their  determinations  ; 
the  law  reposing  an  entire  conhdence  in  the  honour  and 
conscience  of  the  noble  persons  who  compose  this  im- 
portant assembly,  that  (if  possible)  they  will  make  them- 
selves masters  of  those  questions  upon  which  they  under- 
take  to  decide,  and  in  all  dubious  cases  refer  themselyes 
to  the  opinions  of  the  judges,  who  are  summoned  by  writ 
to  advise  them ;  since  upon  their  decision  all  property 
must  finally  depend. 

Hither  may  also  be  referred  the  tribunal  established 
by  statute  14  Edw.  III.  c.  5,  consisting  (though  now  out 
of  use)  of  one  prelate,  two  earls,  and  two  barons,  who  are 
to  be  chosen  at  every  new  parliament,  to  hear  complaints 
of  grievances  and  delays  of  justice  in  the  king's  courts, 
and  (with  the  advice  of  the  chancellor,  treasurer,  and  ju»- 
tices  of  both  benches)  to  give  directions  for  remedying 
these  inconveniences  in  the  court  below.  This  commit- 
tee seems  to  have  been  established,  lest  there  should  be  a 
defect  of  justice  for  want  of  a  supreme  court  of  appeal, 
during  any  long  intermission  or  recess  of  parliament ;  for 
the  statute  farther  directs,  that  if  the  difficulty  be  so  great 
that  it  may  not  well  be  determined  without  assent  of  par- 
liament, it  shall  be  brought  by  the  said  prelate,  earls,  and 
barons  unto  the  next  parliament,  who  shall  finally  deter- 
mine the  same. 

XI. We  have  next  to  notice  [[an  eleventh  species  of  courts, 
of  general  jurisdiction  and  use,  which  are  derived  out  of, 
and  act  as  collateral  auxiliaries  to,  the  foregoing  ;  namely, 
the  courts  of  assise  and  nisi  prius. 

These  are  composed  of  two  or  more  commissioners,]] 
called  judges  of  assise  (or  of  assise  and  nisi  prius),  [[who 
are  twice  in  every  year  (1)  sent  by  the  queen's  special  com- 

(0  Occasionally  a  third  circuit  is  appointed  in  the  course  of  the  year,  for  the 
purpose  of  gaol  delivery. 
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mission]]  on  circuits  [[all  round  the  kingdom,  to  try  by  a 
jury  of  the  respective  counties  the  truth  of  such  matters  of 
fact  as  are  then  under  dispute  in  the  courts  of  Westminster 
Hall  •,'2  there  being,  however,  as  to  London  and  Middlesex, 
this  exception,  that  instead  of  their  being  comprised  within 
any  circuit,  courts  of  nisi  prius  are  held  there  for  the  same 
purpose,  in  and  after  every  term,  before  the  chief  or  other 
judge  of  the  superior  courts,  at  what  are  called  the  London 
and  Westminster  sittings  (m).  [[These  judges  of  assise  came 
into  use  in  the  room  of  the  antient  justices  in  eyre,  justi- 
ciarii  in  itinere ;  who  were  regularly  established,  if  not 
first  appointed,  by  the  Parliament  of  Northampton,  a.d. 
1176,  22  Hen.  ll.{n),  with  a  delegated  power  from  the 
king's  great  court  or  aula  regia,  being  looked  upon  as 
members  thereof:  and  they  afterwards  made  their  circuit 
round  the  kingdom  once  in  seven  years  for  the  purpose 
of  trying  causes  (o).  They  were  afterwards  directed  by 
Magna  Charta,c.  12,  to  be  sent  into  every  county  once  a 
year,  to  take  (or  receive  the  verdict  of  the  jurors  or  re- 
cognitors in  certain  actions,  then  called)  recognitions  or 
assises ;  the  most  difficult  of  which  they  are  directed  to 
adjourn  into  the  Court  of  Common  Pleas  to  be  there 
determined.  The  itinerant  justices  were  sometimes  mere 
justices  of  assise,  or  of  dower,  or  of  gaol  delivery,  and  the 
like  ;  and  they  had  sometimes  a  more  general  commission, 
to  determine  all  manner  of  causes,  being  constituted  Jws^i- 
ciarii  ad  omnia  placita  (p) :  but  the  present  justices  of  assise 
and  nisi  prius  are  more  immediately  derived]]  from  the  stat. 
Westm.  2,  13  Edw.  L  c.  30,  and  consist  principally  of  the 
judges  of  the  superior  courts  of  common  law,  to  whom  the 

(m)  These  sillings  are  regulated  by  jitsticiarii   itiuerantes  veiieruiit  apud 

the  following  statutes  :  18  Kliz.  c.  12  ;  Wigorniam  in  octavis  S.  Johannis  bap- 

12  Geo.  1,  c.  31 ;    24  Geo.  2,  c.  18  ;  thtx  ;—et  totus  comitatus  eos  admiUere 

1  Geo.  4, c. 55;  11  Geo. 4  &  1  Will.  4,  recusavit,   quod  sepltm  anui  nondutn 

C.  70,  ».  7.  evaut  elapsi,  poUqitam  jitsticiarii   ibi- 

(n)  Seld.  Jan.  1.  2,  8.6;   Spelm.  dem  ultimo  sederunt."     (Annal.  Eccl. 

Cod.  329.  Wigorn.  in  Whart.  Angl.Sacr.  i.  495.) 

(o)  Co.  Liu.  293.— '•  Anno  1261,  (p)  Hract.  1,  3,  tr.  1,  c.  11. 


CHAP.  IV. — OP  THE  COURTS  OP  GENERAL  JUBI8DICTION.    423 

duty  is  confided  of  thuo  superintending  the  trial  of  matters  of 
fact  at  the  courts  of  assises  and  nisi  pritu,  as  well  as  that 
of  deciding  matters  of  law,  and  transacting  other  judicial 
business  at  their  sittings  in  baite  (as  it  is  called),  that  is, 
on  the  bench  of  their  respective  courts  at  Westminster. 
For  by  the  above-mentioned  statute  of  13  Edw.  I.  c.  30, 
the  judges  of  assise  and  nisi  priMt  are  to  be  Qataigned  out 
of  the  king's  sworn  justices,  associating  to  themselvea  one 
or  two  discreet  knights  of  each  county  : — by  statute  27 
Edw.  I.  c.  4,  (explained  by  1*2  Edw.  II.  c.  3,)  assises  and 
inquests  are  allowed  to  be  taken  before  any  one  justice  of 
the  court  in  which  the  plea  was  brought ;  associating  to 
him  one  knight  or  other  approved  man  of  the  county : — by 
statute  14  Kdw.  III.  c.  16,  inquests  of  nisi  pritu  may  be 
taken  before  any  justice  of  either  bench  (though  the  plea 
be  not  depending  in  his  own  court)  or  beibre  the  chief 
baron  of  the  Exchequer,  if  he  be  a  man  of  the  law ;  or 
otherwise  before  the  justices  of  assise,  so  that  one  of  such 
justices  be  a  judge  of  the  King's  Bench  or  Common  Pleas, 
or  the  king's  serjeant  sworn  Q — and  lastly,  by  2  &  3  Vict, 
c.  22,  all  justices  of  assise  may  on  their  respective  circuits 
try  causes  pending  in  the  Court  of  Exchequer,  without 
issuing  (as  it  had  till  then  been  considered  necessary  to 
do)  a  separate  commission  from  the  Exchequer  for  that 
purpose.  [[They  usually  make  their  circuits  in  the  respec- 
tive vacations  after  Hilary  and  Trinity  Terms  ;  assises  being 
allowed  to  be  taken  in  the  holy  time  of  Lent  by  consent  of 
the  bishops  at  the  king's  request,  as  expressed  in  statute 
Westm.  1,  3  Edw.  I.  c.  51  (q).  And  it  was  also  usual, 
during  the  times  of  popery,  for  the  prelates  to  grant  annual 
licences  to  the  justices  of  assise  to  administer  oaths  in 
holy  times  :  for  oaths  being  of  a  sacred  nature,  the  logic 
of  those  deluded  ages  concluded  that  they  must  be  of 
ecclesiastical  cognizance  (r).     The  prudent  jealousy  of  our 

(q)  Vide  post,  p.  561.  Original  of  the  Terms,  and  in  Parker*! 

(r)  Instances  hereof  may  be  met       Antiquities,  209. 
with  in  the  Appendix  to  Spelman's 
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[[ancestors  ordained  (s),  that  no  man  of  law  should  be  judge 
of  assise  in  his  own  country,  wherein  he  was  born,  or  doth 
inhabit ;  and  a  similar  prohibition  is  found  in  the  civil 
law  {t),  which  has  carried  this  principle  so  far,  that  it  is 
equivalent  to  the  crime  of  sacrilege  for  a  man  to  be  go- 
vernor of  the  province  in  which  he  was  born,  or  has  any 
civil  connexion  («)•]]  But  in  modern  times,  this  prohibi- 
tion, always  inconvenient,  has  been  also  deemed  unne- 
cessary, the  apprehensions  on  which  it  is  founded  being 
sufficiently  obviated  by  the  high  character  and  position  of 
our  judges.  By  statute  12  Geo.  II.  c.  27,  and  49  Geo.  III. 
c.  91,  it  is  consequently  abolished. 

[[The  judges  upon  their  circuits]]  (which  are  seven  in 
number)  [[now  sit  by  virtue  of]  four  {x)  [[several  autho- 
rities. 1.  The  commission  of  the  peace.  2.  A  commission 
of  or/er  and  terminer.  3.  A  commission  of  general  gaol 
delivery, — The  consideration  of  all  which  belongs  properly 
to  the  subsequent  book  of  these  Commentaries.  The  other 
authority  is,  4.  That  of  nisi  prius,  which  is  a  consequence 
of  the[]  antient  [[commission  of  assise  (y),  being  annexed 
to  the  office  of  justices  of  assise  by  the  statute  of  Westm.  2, 
13  Edw.  I.  c.  30,  and  it  empowers  them  to  try  all  ques- 
tions of  fact  issuing  out  of  the  courts  at  Westminster  that 
are  then  ripe  for  trial  by  jury.  These,  by  the  course  of  the 
courts,  are  usually  appointed  to  be  tried  at  Westminster 
in  some  Easter  or  Michaelmas  term,  by  a  jury  returned 
from  the  county  wherein  the  cause  of  action  arises  ;  but 
with  this  proviso,  nisi  prius,  unless  before  the  day  prefixed 
the  judges  of  assise  come  into  the  county  in  question  (z). 
This  they  are  sure  to  do  in  the  vacations  preceding  each 

(«)  Slat.  4  Edw.  3,  c.  2  ;  8  Rich.  2,  other  real  actions,  have  thrown  that 

c.  2;   33  Hen.  8,  c.  24.  commission  out  of  force. 

(0  Ff.  1.  22,  23.  (y)  Bullock  t).  Parsons,  Salic.  454. 

(u)  C.  9,  29,  4.  («)  These  words  are  now  contained 

(i)  Ulackstone  enumerates  five,  (in-  in  the  award  of  the  distringas,  to  com- 

cluding  the  commiision  of  assise,)  but  pel  the  attendance  of  the  jurors, 
the  recent  abolition  of  asbises,   and 
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[[Easter  and  Michaelmas  term,  which  mtcs  much  expenM 
and  trouble.  These  commissioas  are  conctaotly  accom- 
panied by  writs  of  association,  in  paramiioe  of  the  tUUotM 
of  Edward  I.  and  II.  before  mentioned;  whereby  certain 
persons  (usually  the  clerk  of  aMtise  and  his  subordinate 
officers),  are  directed  to  aMociate  tbenaelvea  with  the 
justices  and  Serjeants,  and  they  are  required  to  admit  the 
said  persons  into  their  society,  in  order  to  take  ihfl  aiaiMa, 
&c.,  that  a  sufficient  supply  of  commiacioneri  may  never 
be  wanting.  But,  to  prevent  the  delay  of  justice  by  the 
absence  of  any  of  them,  there  is  also  issned  of  course  a 
writ  of  si  nom  omnes ;  directing,  that  if  all  cannot  be  pre- 
sent, any  two  of  them  (a  justiee  or  •erjeant  being  one) 
may  proceed  to  execate  the  commiiaMNi  (a).]] 

These  are  the  courts  of  general  jurisdiction  for  the  deter- 
mination of  ordinary  causes  and  matter*,  whether  ariaing 
at  law  or  in  equity ;  but  there  are  other  courts  whose  pro- 
vince, though  more  special  and  peculiar  as  regards  the 
subject-matter  of  litigation,  are  yet  of  jurisdiction  equally 
general  in  respect  uf  place  and  person  ;  and  of  these  there- 
fore it  will  be  proper  to  take  some  notice  before  we 
conclude  the  chapter.  The  courts  to  which  we  refer  are 
the  Judicial  Committee  of  the  Privy  CoumcHy  the  Court  of 
liankruptcy  and  the  Insolvent  Court.  Of  all  these  we 
have  already  given  some  account  in  the  course  of  the 
second  volume  (b) :  but  with  respect  to  the  two  former, 
some  statutes  have  been  passed  since  the  publication  of 
that  volume  introductory  of  additional  provisions,  to  which 
it  may  be  desirable  here  briefly  to  advert.     As  to  the  judi- 

(a)  By  1  Geo.  4,  c.  65,  s.  5,  any  then  on  tbe  day  following.     By  3  &  4 

judge  or  baron  of  the  Exchequer  may  Will.  4,  c.  71,  the  placet  at  which 

amend  a  record,  and  make  an  order  assizes  may  be  held  mav  be  fixed  by 

in  a  cause  on  circuit,  whether  in  a  order  in  council.     By  7  Will.  4  &  1 

suit  depending  in  his  own  court  or  Vict.c.  24(ameoding7  Geo.  4.c.  63.) 

not.     By  3  Geo.  4,  c.  10,  the   com-  provisions  are  made  as  to  baiUiag,  &c« 

mission  of  the  judges  on  circuit  may  shire  halls  for  holding  the  mmmc 
be  opened  on  the  next  day  to  the  one  (6^  Vide  sup.  vol.  ii.  p.  482,225. 

appointed,  or  if  that  be  a  Sunday,  &c. 
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cial  committee,  the  statutes  6  &  7  Vict.  c.  38,  and  7  &  8 
Vict.  c.  69,  have  extended  the  jurisdiction  of  the  Privy 
Council,  and  consequently  of  that  committee,  in  appeals 
from  the  colonies — have  made  various  regulations  for  the 
improvement  of  the  course  of  proceeding  in  case  of  appeal, 
whether  from  the  colonies,  or  from  the  ecclesiastical  or 
admiralty  courts ;  and  have  also  enlarged  the  powers  of 
the  judicial  committee  with  respect  to  the  prolongation  of 
patent  rights,  in  cases  where  the  expense  of  the  invention 
has  been  greater  than  the  term  originally  granted  has 
been  sufficient  to  reimburse.  With  regard  to  the  Court  of 
Bankruptcy  various  amendments  have  been  made  by  7  & 
8  Vict.  c.  96,  in  that  branch  of  the  business  of  the  commis- 
sioners which  relates  to  the  power  of  granting  protection 
and  relief  in  cases  of  insolvency, — and  by  another  act  of 
7  &  8  Vict.  c.  70,  the  commissioners  are  also  empowered 
in  their  several  courts  to  entertain  and  give  effect  to  trust 
deeds  and  other  voluntary  arrangements  made  in  such 
manner,  and  according  to  such  course  of  proceedings,  as  in 
the  act  set  forth,  between  persons  not  subject  to  the  bank- 
rupt law  and  their  creditors. 
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CHAPTER  V. 

OF  COURTS  ECCLESIASTICAL  (a),  MILITARY.    \Mi 
MARITIME. 


QBesidks  the  geveral  courtji  which  were  treated  of  id  the 
preceding  chapter,  and  in  which  all  tnjuriea  are  redreaied 
that  fall  under  the  cognizance  of  common  law,  or  equity, 
there  still  remain  some  otlier  courts  of  a  jurisdiction 
equally  general  Q  but  which  give  redreaa  for  no  injuria*  but 
those  of  an  ecclesiastical,  military,  and  maritime  nature ; 
[[and  therefore  are  properly  distinguished  by  the  title  of 
Ecclesiastical  Courts,  Courts  Military,  and  Courts  Mari- 
time. 

1 .  Before  we  descend  to  consider  particular  ecclesiastical 
courts,  it  must  be  premised  in  general,  that  in  the  time  of 
our  Saxon  ancestors  there  was  no  sort  of  distinction  between 
the  lay  and  the  ecclesiastical  jurisdiction  :  the  county  cuurt 
was  as  much  a  spiritual  as  a  temporal  tribunal :  the  rights 
of  the  church  were  ascertained  and  aaaerted  at  the  same 
time,  and  by  the  same  judges,  as  the  rights  of  the  laity. 
For  this  purpose  the  bishop  of  the  diocese,  and  the  alder- 
man, or  in  his  absence  the  sheriff  of  the  county,  used  to 
sit  together  in  the  county  court,  and  had  there  the  cog- 
nizance of  all  causes  as  well  ecclesiastical  as  civil :  a  supe- 
rior deference  being  paid  to  the  bishop's  opinion  in  spi- 
ritual matters,  and  to  that  of  the  lay  judges  in  temporal  (b). 

(a)  As   to    Ecclesiastical   Courts,         (6)  "  CtUberriwukuuamvtmtui efts' 

vide  Bac,  Ab.  tit.  Courts ;   R.  v.Tho-  eopus  c(  aUierwutnHus  iHtertunto  :  fuo* 

rogood,  12  Ad.&El.l83;  R.v.Baioes,  r«M  alter  jura  divina,  alter  kuwtoMa 

ib.  210  ;  3  &  4  Vict.  c.  93.  populum  tdoeetor—LL.  Edgar,  c.  6. 
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[[This  union  of  power  was]]  in  some  respects,  it  may  be  pre- 
sumed, [[very  advantageous  to  them  both :  the  presence  of 
the  bishop  added  weight  and  reverence  to  the  sheriff's  pro- 
ceedings ;  and  the  authority  of  the  sheriff  was  equally 
useful  to  the  bishop,  by  enforcing  obedience  to  his  decree 
in  such  refractory  offenders  as  would  otherwise  have 
despised  the  thunder  of  mere  ecclesiastical  censures. 

But  so  moderate  and  rational  a  plan  was  wholly  incon- 
sistent with  those  views  of  ambition,  that  were  then  form- 
ing by  the  court  of  Rome.  It  soon  became  an  established 
maxim  in  the  papal  system  of  policy,  that  all  ecclesiastical 
persons,  and  all  ecclesiastical  causes,  should  be  solely  and 
entirely  subject  to  ecclesiastical  jurisdiction  only;  which 
jurisdiction  was  supposed  to  be  lodged  in  the  first  place 
and  immediately  in  the  pope,  by  divine  indefeasible  right 
and  investiture  from  Christ  himself;  and  derived  from  the 
pope  to  all  inferior  tribunals.  Hence  the  canon  law  lays 
it  down  as  a  rule,  that  "  sacerdotes  a  regibus  honorandi 
sunt,  non  judicandi"  (e) ;  and  places  an  emphatical  re- 
liance on  a  fabulous  tale  which  it  tells  of  the  Emperor 
Const antine ;  that  when  some  petitions  were  brought  to 
him,  imploring  the  aid  of  his  authority  against  certain 
of  his  bishops,  accused  of  oppression  and  injustice,  he 
caused  (says  the  holy  canon)  the  petitions  to  be  burnt  in 
their  presence,  dismissing  them  with  this  valediction  :  "  ite 
et  inter  vos  causas  vestras  discutile,  quia  di<jnum  non  est 
ut  nos  judicemus  Deos"  (/). 

It  was  not,  however,  till  after  the  Norman  conquest,  that 
this  doctrine  was  received  in  England ;  when  William  I. 
(whose  title  was  warmly  espoused  by  the  monasteries,  which 
he  liberally  endowed,  and  by  the  foreign  clergy,  whom  he 
brought  over  in  shoals  from  France  and  Italy  and  planted 
in  the  best  preferments  of  the  English  church)  was  at 
length  prevailed  upon  to  establish  this  fatal  incroachment, 
and  separate  the  ecclesiastical  court  from  the  civil:  wiie- 
ther  actuated  by  principles  of  bigotry,  or  by  those  of  a 

(«)  Decret.  part  2,  caus.  II,  qu.  I,  c.  41.  (/)  Ibid. 
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[[more  refined  policy,  in  order  to  discountenance  the  laws 
of  King  Edward,  abounding  with  the  spirit  of  Saxon 
liberty,  is  not  altogether  certain.  But  the  latter,  if  not 
the  cause,  was  undoubtedly  the  consequence,  of  this  sepa- 
ration :  for  the  Saxon  laws  were  soon  overborne  by  the 
Norman  justiciaries,  when  the  county  court  fell  into  dis- 
regard by  the  bishop's  withdrawing  his  presence,  in  obe- 
dience to  the  charter  of  the  Conqueror  (tf),  which  prohi- 
bited any  spiritual  cause  from  being  tried  in  the  secular 
courts,  and  commanded  the  suitors  to  appear  before  the 
bishops  only,  whose  decisions  were  directed  to  conform  to 
the  canon  law  (h). 

King  Henry  the  First,  at  his  accession,  among  other 
restorations  of  the  laws  of  King  Edward  the  Confessor, 
revived  this  of  the  union  of  the  civil  and  ecclesiastical 
courts  (i) ;  which  was,  according  to  Sir  Edward  Coke  (J), 
only  a  restitution,  after  the  great  heat  of  the  conquest 
was  past,  of  the  antient  law  of  England.  This,  however, 
was  ill-relished  by  the  popish  clergy,  who,  under  the 
guidance  of  that  arrogant  prelate  Archbishop  Anselm, 
very  early  disapproved  of  a  measure  that  put  them  on  a 
level  with  the  profane  laity,  and  subjected  spiritual  men 
and  causes  to  the  inspection  of  the  secular  magistrates : 
and  therefore  in  their  synod  at  Westminster,  3  Hen.  I., 

{g)  Hale,  Hist.  C.  L.  102  ;  Selden  (i)"  VoUttpreeipio,ut»mme$dee»' 

ia  Kadin.  p.  6,  1.  24  ;  4  lost.  259 ;  mitatu  emnt  ad  eomitatut  et  kumdrtdm, 

Wilk.  LL.  Angl.  Sax.  292.  ticut  J'eeerimt  tempoit  rtgit  Edvwrdi." 

(h)"NuUuiepiicopu$ietQrehidiaeo-  (Cart.  Hen.  1,  in  S pel m.  Cod.  Vet. 

nut  de  legibus  episeopalibui  amptiut  in  Legum,  305.)     And  what  ic  here  ob- 

hundredptacita  teneant,neceau$amqum  scurely  hinted  at  is  fully  explained  by 

ad  regimen  animarum  pertinet  ad  JU'  his  rode  of   laws  extant    in   the  red 

dictum  ieculariumhomiHumaddueant :  book   of    the    Exchequer,   though   in 

sed    quicuttque    secundum    episcopules  gi-neral    but    of    doubtful    authority. 

leges,  de  quacunque  causa  vel  culpa  in-  Cap.  8.     "  Generalia  eomilatuum  pla- 

terpellatus  fuerit,  ad  locum,  quern  ad  cita  teitit  locif  et  vieibus  teneaHtur. 

hoc  episcopus  elegerit  et  nominaverit,  Intersint  auttm  $pite»pi,  eomite$,  jfc.  ; 

teniat ;  ibique  de  causa  vel  culpa  sua  re-  et  agautur  prima  dtbita  terc  ehriiti^ 

spovdeat  ;etnon  secundum  hundred,  sed  auitatis  jura,   ifcvndo  regit  plaeita, 

secundum  canones  et  episeopales  leges,  postremo  eauta  iingutorum  dignis  ta* 

rectum  Deo  et  episcopo  faciat."    Wilk.  tisj'actionibut  espltantur." 

292.  {j)  2  Inst.  70. 
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[[they  ordained  that  no  bishop  should  attend  the  discussion 
of  temporal  causes  (k) ;  which  soon  dissolved  this  newly 
effected  union.  And  when,  upon  the  death  of  King  Henry 
the  First,  the  usurper  Stephen  was  brought  in  and  sup- 
ported by  the  clergy,  we  find  one  article  of  the  oath  which 
they  imposed  upon  him  was,  that  ecclesiastical  persons 
and  ecclesiastical  causes  should  be  subject  only  to  the 
bishop's  jurisdiction  (Z).  And  as  it  was  about  that  time 
that  the  contest  and  emulation  began  between  the  laws  of 
England  and  those  of  Rome  (m),  the  temporal  courts  ad- 
hering to  the  former,  and  the  spiritual  adopting  the  latter 
as  their  rule  of  proceeding ;  this  widened  the  breach  be- 
tween them,  and  made  a  coalition  afterwards  impracti- 
cable, which  probably  would  else  have  been  effected  at 
the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  species  of  ecclesiastical 
courts,  or,  as  they  are  often  styled,  courts  christian  (curies 
christianitatis),  we  shall  begin  with  the  lowest,  and  so 
ascend  gradually  to  the  supreme  court  of  appeal  («). 

1.  The  Archdeacons  Court  is  the  most  inferior  court  in 
the  whole  ecclesiastical  polity.]]  It  is  held  before  a  judge 
appointed  by  himself  and  called  his  official.  Its  jurisdic- 
tion comprises  the  granting  of  probates  and  administra- 
tions, and  ecclesiastical  causes  in  general  arising  within 
the  archdeaconry ;  and  in  ordinary  cases  the  party  may 
commence  his  suit  either  in  this  court  or  the  bishop's, 
though  in  some  archdeaconries  the  suit  must  be  com- 
menced in  the  former,  to  the  exclusion  of  the  latter  (o). 
From  the  archdeacon's  court  an  appeal  lies,  by  24  Hen. 
VIII.  c.  12,  to  that  of  the  bishop. 

[[2.  The  Consistory  Court  of  every  diocesan  bishop  is 
held  in  their  several  cathedrals,  for  the  trial  of  all  eccle- 

(k)  "  Ne  episcopi  sacularium  pla-  Institute  of  the  Common  Law;  Ough- 

eilorum  nfficium  suicipiaut."    Spelm.  ton's  Ordo  Judiciorum ;  and  Report  of 

(^od.  301.  the  Commissioners  on    Kcclcsiastical 

(/)  Spolm.  Cod.  310.  Courts,  Feb.  1832. 

(m)  See  vol,  i.  p.  1 1,  (o)  Woodward  v.  Vox,  2  Vent.  267  ; 

(n)  For    farther    particulars,    tee  Godolph.6I. 
Burn's  Ecclesiastical   Law  ;  Wood's 
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[[siastical  causes  arising  within  their  respective  diocesesCp),]] 
and  also  for  granting  probates  and  administrations  (y). 
[[The  bishop's  chancellor,  or  his  commissary,  is  the  judge; 
and  from  his  sentence  an  appeal  lies,  by  virtue  of  the  same 
statute,  to  the  archbishop  of  each  province  respr  '      ' 

3.  The  Court  of  Archeg  is  a  court  of  appeal  ag 

to  the  Archbishop  of  Canterbury,  whereof  the  judge  is 
called  the  dean  of  the  arches^  because  he  antieotly  held 
his  court  in  the  church  of  St.  Mary-Ze-ftow  (Sancta  Maria 
de  arcubus),  though  all  the  principal  spiritual  courts  are 
now  holden  at  Doctors'  Commons.  His  proper  juritdie- 
tion  is  only  over  the  thirteen  peculiar  parishes  belonging 
to  the  archbishop,  in  London ;  but  the  office  of  dean  of 
the  arches  having  been  for  a  long  time  united  with  that 
of  the  archbishop's  principal  official,  he  now,  in  right  of 
the  last-mentioned  office  (as  doth  also  the  official  prin- 
cipal of  the  Archbishop  of  York),  receives  and  determines 
appeals  from  the  sentences  of  all  inferior  ecclesiastical 
courts  within  the  province.]]  Many  suits  also  are  brought 
before  him  as  original  judge,  the  c<^iuzance  of  which 
properly  belongs  to  inferior  jurisdictions  within  the  pro- 
vince, but  in  respect  of  which  the  inferior  judge  has 
waived  his  jurisdiction  under  a  certain  form  of  proceed- 
ing known  in  the  canon  law  by  the  denomination  of  letters 
of  request  (r).  And  from  the  Court  of  Arches  an  appeal 
formerly  lay  to  the  pope ;  and  afterwards,  by  statute  25 
Hen.  VIII.  c.  19,  to  the  Court  of  Del^ates ;  but  it  now 
lies  by  2  &  3  Will.  IV.  c.  92,  to  the  Privy  Council. 

[[4.  The  Court  of  Peculiars  is  a  branch  of  and  annexed 
to  the  Court  of  Arches.  It  has  a  jurisdiction  over  all 
those  parishes  dispersed  through  the  province  of  Canter- 
bury in  the  midst  of  other  dioceses,  which  are  exempt 
from  the  ordinary's  jurisdiction,  and  subject  to  the  metro- 
politan only.  All  ecclesiastical  causes  arising  within 
these  peculiar  or  exempt  jurisdictions  («)  are  originally 

(p)  Vide  sup.  p.  66.  goyne'v.  Free,  2  Add.  406. 

(9)  Vide  sup.  vol.  iLpp.  230,  337.  (»)  As  to  the  fpower  of  the  arch- 

(r)  2  Chit,  Gea.  Prac.  496  j  Bur-       bishop  or  bishop  wiiU  respect  to  ex- 
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[^cognizable  by  this  court,]]  from  which  an  appeal  lies  to 
the  Court  of  Arches  {t). 

\^6.  The  Prerogative  Court  is  established  for  the  trial  of 
all  testamentary  causes,  where  the  deceased  hath  left  bona 
notahilia  within  two  different  dioceses ;  in  which  case  the 
probate  of  wills  belongs,  as  we  have  formerly  seen  (m),  to 
the  archbishop  of  the  province,  by  way  of  special  pre- 
rogative {x).  And  all  causes  relating  to  the  wills,  admi- 
nistrations, or  legacies  of  such  persons  are,  originally, 
cognizable  herein,  before  a  judge  appointed  by  the  arch- 
bishop, called  the  judge  of  the  Prerogative  Court,  from 
whom  an  appeal]]  until  of  late  lay  [[by  stat.  25  Hen.  VIII. 
c.  19,  to  the  king  in  Chancery,  instead  of  the  pope  as 
formerly.]]  It  now  lies,  by  stat.  2  &  3  Will.  IV.  c.  92,  to 
the  Privy  Council. 

[]We  have  here  passed  by  such  ecclesiastical  courts  as 
have  only  what  is  called  a  voluntary,  and  not  a  contentious, 
jurisdiction,  which  are  merely  concerned  in  doing  or  settling 
what  no  one  opposes,  and  keeping  an  open  office  for  that 
purpose  (as  granting  dispensations,  licences,  faculties,  and 
other  remnants  of  the  papal  extortions),  but  do  not  con- 
cern themselves  with  administering  redress  to  any  injury  j 
and  shall  proceed  to — 

6.  The  great  court  of  appeal  in  all  ecclesiastical  causes,]] 
viz.  the  Privy  Council  (y).  This  has  been  substituted  in 
our  own  times  for  the  former  appeal  court,  viz,  the  Court 
of  Delegates,  [judices  delegati,  appointed  by  the  king's 
commission  under  his  great  seal,  and  issuing  out  of  Chan- 
cery, to  represent  his  royal  person,]]  and  hear  the  appeal. 
This  court  was  held  by  virtue  of  the  statute  25  Hen.  VIII. 
c.  19,  authorizing  appeals   to  be  made   from   the   arch- 

empl  anil  peculiar  henejices,  under  the  («)  The  Archbishop  of  York  as  well 

act  relative  to  pluralities  and  residence,  as  the  Archbishop  of  Canterbury  has 

see  the  act,  I  &  2  Vict.  c.  106,  ss.  bis  Prerogative  Court. 

107,  108.  (y)  Vide  2  &  3  Will.  4,  c.  92; 

(0  I'arham  v.  Tempter,  3  Phil.  Ec.  3  &  4  Will.  4,  c.  41,  s.  3  ;  6  &  7 

Rep.  223.  Vict.  c.  38. 

(u)  Sup.  vol.  ii.  p.  237. 
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bishops'  courts  to  the  king  in  chancery,  and  was  [[fre- 
quently filled  with  lords  spiritual  and  temporal,  and  alwaya 
with  judges  of  the  courts  at  Westminster,  and  doctors  of 
the  civil  law.]]  Prior  to  that  statute  the  appeal  was  to 
the  pope.  Appeals  to  Rome,  indeed,  Qwere  always  lodged 
uj)on  by  the  English  nation,  even  in  the  timeti  of  popery, 
with  an  evil  eye,  as  being  contrary  to  tlie  liberty  of  the 
subject,  the  honour  of  the  crown,  and  the  independence 
of  the  whole  realm,  and  were  first  introduced,  in  very 
turbulent  tiujes,  in  the  sixteenth  year  of  King  Stephen 
(A.  D.  1151),  at  the  same  period  (Sir  Henry  Spelman  ob- 
serves) that  the  civil  and  canon  laws  were  first  imported 
into  England  (z).  But  in  a  few  years  after,  to  obviate 
this  growing  practice,  the  Constitutions  made  at  Claren- 
don, 11  Hen.  II.  on  account  of  the  disturbances  raised  by 
Archbishop  Becket  and  other  zealots  of  the  holy  see,  ex« 
pressly  declare  (a),  that  appeals  in  causes  ecclesiastical 
ought  to  lie  from  the  archdeacon  to  the  diocesan ;  from 
the  diocesan  to  the  archbishop  of  the  province ;  and  from 
the  archbishop  to  the  king ;  and  are  not  to  proceed  any 
farther  without  special  licence  from  the  crown.  But  the 
unhappy  advantage  that  w  as  given,  in  the  reigns  of  King 
John  and  his  son  Henry  the  Third,  to  the  encroaching 
power  of  the  pope,  who  was  ever  vigilant  to  improve  all 
opportunities  of  extending  his  jurisdiction  hither,  at  length 
riveted  the  custom  of  appealing  to  Rome,  in  causes  eccle- 
siastical,  bo  strongly,  that  it  never  could  be  thoroughly 
broken  off  till  the  grand  rupture  hap|)ened  in  the  reign 
of  Henry  the  Eiglith,  when  all  the  jurisdiction  usurj)ed 
by  the  pope  in  matters  ecclesiastical  was  restored  to  the 
crown,  to  w  hieh  it  originally  belonged  ;  so  that  the  statute 
25  Hen.  VIII.  was  but  declaratory  of  the  antient  law  of 
the  realm  (&).]]  But  in  case  the  king  himself  be  party 
in  any  of  these  suits,  the  appeal  did  not  then  lie  to  him- 

(»)  Cod.  Vet.  Leg.  315.  (6)  4  lost.  341. 

(a)  Chap.  8. 
VOL.  III.  F  F. 
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self  in  the  Delegates,  which  would  have  been  absurd,  but 
by  the  statute  24  Hen.  VIII.  c.  12,  is  given  Qo  all  the 
bishops  of  the  province  assembled  in  the  upper  house  of 
convocation.]]  By  2  &  3  Will.  IV.  c.  92,  it  is  now  pro- 
vided, that  every  person  who  might  formerly  have  appealed 
under  25  Hen.  VIII.  c.  19,  may  now  appeal  to  her  Ma- 
jesty in  council;  and  by  3  &  4  Will.  IV.  c.  41,  s.  3,  and 
6  &  7  Vict.  c.  38,  s.  11,  that  her  Majesty  shall  by  order 
in  council  direct  that  all  appeals  from  ecclesiastical  or 
other  courts  shall  be  referred  to  the  judicial  committee  of 
the  privy  council  (c). 

[[These  are  now  the  principal  courts  of  ecclesiastical 
jurisdiction,  none  of  which,^  except  perhaps  the  last,  Qare 
allowed  to  be  courts  of  record,  no  more  than  was  another 
much  more  formidable  jurisdiction,  but  now  deservedly 
annihilated,  viz.  the  court  of  the  king's  high  commission  in 
causes  ecclesiastical.  This  court  was  erected  and  united  to 
the  regal  power  (c?)  by  virtue  of  the  statute  1  Eliz.  c.  1, 
instead  of  a  larger  jurisdiction  which  had  before  been  exer- 
cised under  the  pope's  authority.  It  was  intended  to  vin- 
dicate the  dignity  and  peace  of  the  church,  by  reforming, 
ordering,  and  correcting  the  ecclesiastical  state  and  persons, 
and  all  manner  of  errors,  heresies,  schisms,  abuses,  of- 
fences, contempts,  and  enormities.  Under  the  shelter  of 
which  very  general  words,  means  were  found  in  that  and 
the  two  succeeding  reigns,  to  vest  in  the  high  commissioners 
extraordinary  and  almost  despotic  powers  of  fining  and  im- 
prisoning, which  they  exerted  much  beyond  the  degree  of 
the  offence  itself,  and  frequently  over  offences  by  no  means 
of  spiritual  cognizance.  For  these  reasons  this  court  was 
justly  abolished  by  statute  16  Car.  I.  c.  11.  And  the 
weak  and  illegal  attempt  that  was  made  to  revive  it  during 
the  reign  of  King  James  the  Second,  served  only  to  hasten 
that  infatuated  prince's  ruin. 

(c)  Ab  to  tlie  Judicial  Commiltee       vol.  ii.  p.  482. 
of  the  Privy  Council,  vide  sup.  p.  425;  (rf)  Inst.  324. 
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QII.  Next,  as  to  the  courts  militar)'  («).  The  only  court 
of  tliis  kind  known  to,  and  established  by,  the  permanent 
laws  of  the  land,  is  the  court  of  ehivairy,  formerly  held 
before  the  lord  high  constable  and  marshal  of  England 
jointly;  but  since  the  attainder  of  BtaflTord,  Duke  of 
Buckingham,  under  Henry  Vlll.  n  \- 

tinguishment  of  the  office  of  lord  1..^..  v,,.... ,  ..  .._ih 

usually,  with  respect  to  civil  matters,  been  held  before 
the  earl  marshal  only  (/).  This  court,  by  statute  13  Rich. 
II.  c.  2,  hath  cognizance  of  contracts  and  other  mattert 
touching  deeds  of  arms  and  war,  as  well  out  of  the  reitlm 
as  within  it.  And  from  its  sentence  an  appeal  lies  imme- 
diately to  the  king  in  person  (g).  This  court  was  in 
great  reputation  in  the  times  of  pure  chivalry,  and  after- 
wards, during  our  connexions  with  the  continent,  by  the 
territories  which  our  princes  held  in  France  :]]  but  has  long 
since  fallen  [[entirely  out  of  use,  on  account  of  the  feeble- 
ness of  its  jurisdiction,  and  want  of  power  to  enforce  its 
judgments;  as  it  can  neither  fine  nor  imprison,  not  being 
a  court  of  record  (A). 

111.  The  maritime  courts  (i),  or  such  as  have  power 
and  jurisdiction  to  determine  all  maritime  injuries,  arising 
upon  the  seas  or  in  parts  out  of  the  reach  of  the  common 
law,  are  only  the  Court  of  Admiralty,  and  its  court  of  ap- 
peal;]] though  in  her  majesty'-s  possessions  beyond  the 
seas  there  are  also  established  courts,  with  jurisdiction 
over  maritime  causes,  including  those  relating  to  prize, 
under  the  denomination  of  Courts  of  Vice-Admiralty  (A). 

(e)  Se«  Com.  Dig.    Couits  (E);  Bac.  Ab.  High  Court  of  Admirally ; 

Bac.  Ab.  Courts,  Court  of  Constable  Re  BUnthard,  2  B.  &  C.  244. 

and  llail  Marshal.  (k)  B>  2  Will.  4.  c.  51.  it  it  ••• 

(/)  Parker's   c-a&e,    1   Lev.  230;  acted,  that  in  all  cases  where  a  ahip 

Show.  Pari.  Cas.  60.  comes  within  the  iocil  iunits  of  a  court 

(g)  4  lust.  125.  of  vice-admiralty,  tuits  may  be  com- 

(A)  Chambers  v.  Jennings,?  Mod.  roenced  therein  for  "  teamen's  wages, 

127.  "  pilotage,  bottomry,  damage  to  ships 

(i)  See  Com.Dig.Admiialty  Courts;  "  by  coltisioo,  breaek  of  Ngalatiow 

F  f2 
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The  Court  of  Admiralty  is  held  before  the  judge  of  the 
admiralty  (?) ;  who  has  besides  a  special  commission 
from  the  crown  to  adjudicate  on  prize  of  icar{m),  and 
power  also  to  decide  on  questions  of  booty  of  war  (i.  e. 
prize  on  shore),  when  specially  referred  to  him  by  her 
majesty  (n).  [[According  to  Sir  Henry  Spelman  (o)  and 
Lam  bard  (j9),]]  this  court  [[was  first  of  all  erected  by  King 
Edward  III.  Its  proceedings  are  according  to  the  method 
of  the  civil  law,  like  those  of  the  ecclesiastical  courts; 
upon  which  account  it  is  usually  held  at  the  same  place 
with  the  superior  ecclesiastical  courts,  at  Doctors  Com- 
mons, in  London  (y).  It  is  no  court  of  record,  any  more 
than  the  spiritual  courts.]] 

From  the  sentence  of  the  admiralty  judge,  the  appeal  used 
to  lie  in  general  to  the  court  of  delegates  (r);  and  from  the 
vice-admiralty  courts  might  be  brought  either  before  the 
Court  of  Admiralty  in  England,  or  the  queen  in  council  (s). 
[[But  in  case  of  prize  vessels  taken  in  time  of  war  in  any 
part  of  the  world,  and  condemned  in  any  courts  of  ad- 
miralty or  vice-admiralty  as  lawful  prize,  the  appeal  lay 
to  certain  commissioners,  consisting  chiefly  of  the  privy 
council,  and  called  lords  commissioners  in  prize  cases. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations, 
by  which  particular  courts  are  established  in  all  the  mari- 
time countries  of  Europe,  for  the  decision  of  this  question, 

"  of  his  majesty's  service  at  sea,  sal-  (n)  3  &  4  Vict.  c.  65,  s.  22. 

"  vage,  and  droits  of  admiralty,"  not-  (o)  Gloss.  13. 

withstanding  the  cause  of  action  may  (/))  Archeion,  41. 

have  arisen  out  of  the  local  limits  of  (9)  By  3  ii  4  Vict.  c.  65,  vaiious 

such  court.  provisions   are    made   to   improve  the 

(/)  This  judge  sat  properly  as  the  practice  and  extend  the  jurisdiction  of 

deputy  of  the  lord  high  admiral  of  Eng-  this  court ;  and  by  c.  66,  the  respective 

land,  while  an  officer  of  that  dcscrip-  salniies  of  the  otficers  therein  are  le- 

tion  was  in  use.  gulated.   As  to  the  power  of  the  Court 

(m)   2    Chit.    Gen.    Vi.  538  a;   1  of  Chancery  to  restrain  its  proceedings, 

Doug.    594  ;    Lindo    v,    Rodney,   2  see  Glasscot  v.  Lang,  8  Sim.  388. 

Doug.  6l3(n.);    MitchclU.  Rodney  (r)  3    Ul.   Com.   69.     See  2  &  3 

(in  error),   2  IJro.   I'.  C.  423  j  Faith  Will.  4,  c.  92,8.  1. 

V.  Tcarsou,  6  Taunt.  439.  (1)  3  Bl.  Cum.  69. 
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[[whether  lawful  prize  or  not ;  for  this  being  a  question  be- 
tween subjects  of  different  states,  it  belongs  entirely  to  the 
law  of  nations,  and  not  to  the  municipal  laws  of  either 
country,  to  determine  it.]]  By2  &  3  Will.  IV.  c.  92,  how- 
ever, the  appellate  jurisdiction  of  the  delegates  was  trans- 
ferred to  his  majesty  in  council.  And  by  3  &  4  Will.  IV. 
c.  41,  s.  2,  all  appeals  in  prize  suits,  and  all  other  pro- 
ceedings in  the  courts  of  admiralty  or  vice-admiralty 
courts,  or  any  other  court  abroad,  which  might  then  be 
made  to  the  High  Court  of  Admiralty  in  England,  or  to 
the  lords  commissioners  in  prize  cases,  was  directed  ia 
future  to  be  also  made  to  his  majesty  in  council,  and  not 
to  the  High  Court  of  Admiralty  in  England,  or  such  com- 
missioners as  aforesaid.  And  by  the  latter  statute,  and 
by  6  &  7  Vict.  c.  38,  the  privy  council  shall  refer  all  such 
appeals  to  the  judicial  committee.  But  it  is  provided, 
that  nothing  in  the  3  &  4  Will.  IV.  c.  41,  contained,  shall 
impeach  any  treaty  or  engagement  with  a  foreign  power 
by  which  it  shall  be  stipulated  that  the  appeal  in  cases  of 
prize  shall  belong  to  another  jurisdiction,  but  that  the 
judgments  of  any  persons  appointed  by  such  treaty  shall 
be  of  the  same  force  as  if  the  act  had  not  been  passed. 
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CHAPTER  VI. 

OF  COURTS  OF  A  SPECIAL  JURISDICTION. 


[[In  the  two  preceding  chapters  we  have  considered  the 
several  courts  whose  jurisdiction  is  general;  and  which 
are  so  contrived  that  some  or  other  of  them  may  admi- 
nister redress  to  every  possible  injury  that  can  arise  in 
the  kingdom  at  large.  There  yet  remain  certain  others, 
whose  jurisdiction  is  special,  confined  to  particular  spots,]] 
or  districts  of  the  realm.     These  are, 

[[I.  The  court  of  piedpoudre  (a),  curia  pedis  pulverizati : 
so  called  from  the  dusty  feet  of  the  suitors  ;  or,  according  to 
Sir  E,  Coke  (Z»),  because  justice  is  there  done  as  speedily 
as  dust  can  fall  from  the  foot.     Upon  the  same  principle 
that  justice  among  the  Jews  was  administered  within  the 
gate  of  the  city  (c),  that  the  proceedings  might  be  the  more 
speedy  as  well  as  public.     But  the  etymology  given  us  by 
a  learned  modern  writer  {d)  is  much  more  ingenious  and 
satisfactory ;  it  being  derived,  according  to  him,  from  pied 
puldreaux,  (a  pedlar,  in  old  French,)  and  therefore  signi- 
fying the  court  of  such  petty  chapmen  as  resort  to  fairs  or 
markets  (e).     It  is  a  court  of  record  (/),  incident  to  every 
fair  and  market,^  though  fallen  into  disuse,  and  [[now  in  a 
manner  forgotten ;[]  of  which  [[the  steward  of  him,  who 
owns  or  has  the  toll  of  the  market,  is  the  judge :  and  its 
jurisdiction  extends  to  administer  justice  for  all  commer- 
cial injuries  done  in  that  very  fair  or  market,  and  not  in 

(a)  See  Bac.  Ab.   Court  of  Pie-      Stat.  337. 

poudre  ;  Com.  Dig.  Market,  G.  1 ,  2.  (e)  As  to  fairs  and  markets,  vide 

(b)  4  Insl.  272.  sup.  vol.  ii.  pp.  15,  123,  535. 

(c)  Ruth,  c.  4.  (/)  As  to  courts  of  record,  vide 

(d)  Barrington's  Observat.  on  the  sup.  p.  382. 
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[[any  preceding  one.  So  that  the  injury  must  be  done, 
complained  of,  heard  and  determined,  within  the  compete 
of  one  and  the  same  day,  unless  the  fair  continues  longer. 
The  court  hath  cognizance  of  all  matters  of  contract  that 
can  possibly  arise  within  the  precinct  of  that  fair  or  mar- 
ket ;  and  the  plaintiff  must  make  oath  that  the  caoae  of 
an  action  arose  there  (^).  From  thin  court  a  writ  of  error 
lies,  in  the  nature  of  an  appeal,  to  the  courts  et  WesUnin- 
ster  (/<).  The  reason  of  its  original  intlitatioo  teeme  to 
have  been,  to  do  justice  exiMnlitiously  •moog  the  TATiety 
of  persons  that  resort  from  di»tant  places  to  ft  ha  or 
market:  since  it  is  probable  that  no  other  inferior  court 
might  be  able  to  serve  its  process,  or  execute  its  judg- 
ments on  both,  or  perhaps  either  of  the  parties ;  and  there- 
fore, unless  this  court  had  been  erected,  the  compkinmt 
must  necessarily  have  resorte<l,  »*v«'m  in  tli^  finit  in&iBnce^ 
to  some  superior  judicature. 

II.  The  forest  courts (i),]]  which,  though  falleu  ...iv.  «.v»o- 
lute  desuetude,  may  yet,  as  institutions  of  some  curiosity, 
deserve  notice.  These  were  [[instituted  for  the  gorem- 
ment  of  the  king's  forests  in  ditl'erent  parts  of  the  king- 
dom, and  for  the  punishment  of  all  injuries  done  to  the 
king's  deer  or  venuoa,  to  the  vert  or  greenswerd,  and  to 
the  covert  in  which  such  deer  are  lodged.]]  They  nmiiiift 
of  Qthe  courts  of  attacftmentg,  of  regard,  of  ntwn'aaaiff, 
and  of  justice  xeat.  The  court  of  attachments,  woodmote, 
or  forty  days'  court,  is  to  be  held  before  the  verderors  of 
the  forest  once  in  every  forty  days  (A);  and  is  instituted  to 
inquire  into  all  offenders  against  vert  and  venison  (/)  :  who 
may  be  attached  by  their  bodies,  if  taken  with  the  mainour, 
(or  mainaeuvre,  a  manu)  that  is,  in  the  very  act  of  killing 
venison  or  stealing  wood,  or  preparing  so  to  do,  or  by 

(g)  Stat.  17  Edw.  4.  c.  2.  R,  1.  2  ;  Bi«.  Ab.  Coarts,  Cearts  of 

(fc)  Howel  V.  Johns,  Cro.  Elii.  773.  ibe  Forect. 

(i)  As  to  foresu,  vide  sup.  vol.  ii.  (fc)  Cart,  de  Forest  9  H«i.  3,  e.  8. 

pp.  17,  18 ;  and  s«e  Com.  Dig  Chase.  (i)  4  last.  289. 
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[]fresh  and  immediate  pursuit  after  the  act  is  done(w);  else 
they  must  be  attached  by  their  goods.     And  in  this  forty 
days'  court  the  foresters  or  keepers  are  to  bring  in  their 
attachments,  or  presentments  de  viridi  et  venatione ;  and 
the  verderors  are  to  receive  the  same,  and  to  enrol  them, 
and  to  certify  them  under  their  seals  to  the  court  of  jus- 
tice-seat or  sweinmote(n) ;  for  this  court  can  only  inquire 
of,  but  not  convict  offenders.     2.  The  court  o^  regard,  or 
survey  of  dogs,  is  to  be  holden  every  third  year  for  the 
lawing  or  expeditation  of  mastiffs,  which  is  done  by  cut- 
ting off  the  claws  and  ball  (or  pelote)  of  the  forefeet,  to 
prevent  them  from  running  after  deer  (o).     No  other  dogs 
but  mastiffs  are  to  be  thus  lawed  or  expeditated,  for  none 
other  were  permitted  to  be  kept  within  the  precincts  of 
the  forest;   it  being  supposed  that  the  keeping  of  these, 
and  these  only,  was  necessary  for  the  defence  of  a  man's 
house  (p).     3.  The   court  of  sweinmote  is  to   be   holden 
before  the  verderors,  as  judges,  by  the  steward  of  the 
sweinmote  thrice  in    every  yearC*^),  the  sweins  or  free- 
holders within  the  forest  composing  the  jury.     The  prin- 
cipal jurisdiction  of  this  court  is,  first,  to  inquire  into  the 
oppressions  and  grievances  committed  by  the  officers  of 
the  forest ;  "  de  super-oneratione  forestarioriim,  et  aliorum 
"  ministrorum  forests ;  et  de  eorum  oppressionihus  populo 
"  regis  illatis :"  and,  secondly,  to  receive  and  try  present- 
ments certified  from  the  court  of  attachments  against  of- 
fences in  vert  and  venison  (r).     And  this  court  may  not 
only  inquire,  but  convict  also,  which  conviction  shall  be 
certified  to  the  court  of  justice-seat  under  the  seals  of  the 
jury  ;  for  this  court  cannot  proceed  to  judgment  (s).     But 
the  principal  court  is,  4.  Tiie  court  oi  justice-seat,  which 
is  held  before  the  chief  justice  in  eyre,  or  chief  itinerant 
judge,  capitalis justitiarius  in  itinere,  or  his  deputy;    to 

(m)  Lord  Lovelace's  case,  Carlh.  79.  (q)  Cart,  de  Forest,  c.  8. 

(n)  Cart,  de  Forest,  c.  16.  (r)  Slat.  34  Edw.  1,  c.  1. 

(o)  Ibid.  c.  fi.  (0  4  Inst.  289. 
(}))  4  Inst.  308. 
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[[hear  and  determine  all  trespasses  within  the  forest,  and 
all  claims  of  franchises,  liberties,  and  privileges,  and  all 
pleas  and  causes  whatsoever  therein  arising  (0-  It  may 
also  proceed  to  try  presentments  in  the  inferior  courts  of 
the  forests,  and  to  give  judgment  upon  ooDTictioo  of  the 
sweinmote.  And  the  chief  justice  may  therefore,  after  pre- 
sentment made  or  indictment  found,  but  not  before  (u), 
issue  his  warrant  to  the  officers  of  the  forest  to  apprehend 
the  offenders.  It  maybe  held  every  third  year;  '  *  !v 
days'  notice  ought  to  be  given  of  its  sitting.      1  it 

may  fine  and  imprison  for  offences  within  the  forest  (j:),  it 
being  a  court  of  record  :  and  therefore  a  writ  of  error  lies 
from  hence  to  the  Court  of  Queen's  Bench,  to  rectify  and 
redress  any  mal-administrations  of  justice  (y);  or  the  chief 
justice  in  eyre  may  adjourn  any  matter  of  law  into  the 
Court  of  Queen's  Bench  (s).  These  justices  in  eyre  were 
instituted  by  King  Henry  II.  a.  d.  1184(rt):  and  their 
courts  were  formerly  very  regularly  held;  but  the  last 
court  of  justice-seat  of  any  note  was  that  holden  in  the 
reign  of  Charles  I.  before  the  Earl  of  Holland  ;  the  rigor- 
ous proceedings  at  which  are  reported  by  Sir  William 
Jones.  After  the  Restoration  another  was  held  pro  forma 
only,  before  the  Earl  of  Oxford  (6) ;  but  since  the  era  of 
the  Revolution  in  1688,  the  forest  laws  have  fallen  into 
total  disuse. 

III.  A  third  species  of  restricted  courts  is  that  of 
commissioners  of  sewers.  This  is  a  temporary  tribunal, 
erected  by  virtue  of  a  commission  under  the  great  seal, 
which  formerly  used  to  be  granted  pro  re  nata  at  the 

pleasure  of  the  crown  (c),  but  now  at  the  discretion  and 
nomination  of  the  lord  chancellor,  lord  treasurer,  and 
chief  justices,   pursuant   to   the   statute    of  sewers,   23 

(0  4  Inst.  291.  (0  Ibid.  295. 

(u)  Stat.  1  Edw.  3,  c.  8 ;  7  Rich.  (a)  Hoveden. 

2,  c.  4.  (6)  North's  Life  of  Loni  G\xM- 

(*)  4  Inst.  313.  ford.  45. 

(y)  Ibid.  297.  (r)  F.  N.B.  113. 
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[]Hen.  VIII.  c.  5  (r).  Their  jurisdiction  is  to  overlook  the 
repairs  of]]  the  banks  and  walls  of  the  sea  coast  and  navi- 
gable rivers ;  or  with  consent  of  a  certain  proportion  of 
the  owners  and  occupiers  to  make  new  ones ;  and  to 
cleanse  such  rivers,  and  the  streams  communicating  there- 
with (s) ;  [[and  is  confined  to  such  county  or  particular 
district  as  the  commission  shall  expressly  name.  The 
commissioners  are  a  court  of  record,  and  may  fine  and 
imprison  for  contempts  (t) ;  and  in  the  execution  of  their 
duty  may  proceed  by  jury,  or  upon  their  own  view,  and 
may  take  order  for  the  removal  of  any  annoyances,  or  the 
safeguard  and  conservation  of  the  sewers  within  their  com- 
mission, either  according  to  the  laws  and  customs  of  Rom- 
ney-marsh  (m),  or  otherwise  at  their  own  discretion.  They 
may  also  assess  such  rates,  or  scots,  upon  the  owners  of 
lands  within  their  district,  as  they  shall  judge  necessary  (x): 
and,  if  any  person  refuses  to  pay  them,  the  commissioners 
may  levy  the  same  by  distress  of  his  goods  and  chattels ; 
or  they  may,  by  statute  23  Hen.  VIII.  c.  5,  sell  his  free- 
hold lands  (and  by  the  7  Ann.  c.  10,  his  copyhold  also)  in 
order  to  pay  such  scots  or  assessments.^  By  4  &  5  Vict, 
c.  45,  they  are  also  empowered,  for  the  purpose  of  defraying 
such  expenses  incident  to  the  commission  as  in  the  act 
particularized,  to  tax  in  the  gross  in  each  parish  (y)  such 
lands  as  are  within  the  jurisdiction,  but  so  that  such  lands 
shall  contribute  thereto  in  proportion  to  the  benefit  re- 

(r)  This  act  was  made  perpetual  by  (u)  Romney-marsh,  in  the  county  of  . 

3  &  4  Edw.  6,  c.  8,  and  amended  by  Kent, a  tract  containing  24,000  acres, 

13£Iiz.  c.  9 ;  3  &  4  Will.  4,  c.  22,  is   governed   by   ceitain  antient  and 

and  4  &  5  Vict.  c.  45.     As  to  sewers  equitable  laws  of  sewers,  composed  by 

generally,  see  Callis's  Pleading  on  the  Henry  de  Bathe,  a  venerable  judge  in 

Statute  of  Sewers.  the  reign  of  King  Henry  the  Third  ; 

(«)  By  3  &  4  Will.  4,  c.  22,  s.  10,  from  which  laws  all  commissioners  of 

the  nature  of  the  banks,  streams,  &c.  sewers  in  England  may  receive  light 

falling  within  the  jurisdiction  of  the  and  direction  ;  4  Inst.  276. 

commissioners   is  defined.      And  see  (a)  As  to  rates,  see  new  provisions 

farther  as  to  the  extent  of  their  power,  3  &  4  Will.  4,  c.  22,  s.  14,  &c. 

lects.  19,  21.  (y)  VideEmerson  «.  Sallmarshc,  7 

(0  Inhabitants  of  Oldbury  v.  Staf-  Ad.  6c  El.  266. 
ford,  1  Sid.  146. 
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ceived  as  compared  with  the  lands  of  the  other  parishes 
— which  tax  shall  be  denominated  the  General  Sewers 
Tax,  and  be  recoverable  by  distress  mnd  saleCt).  [[But 
their  conduct  is  under  the  control  of  the  Coart  of  Queen's 
Bench,  which  will  prevent  or  punish  any  illegal  or  tyran- 
nical pnn  '  ^  (a).  And  yet  in  the  rei«rn  of  King 
James  I.  i  v  -v.    1616,)   the  privy  council   took   upon 

them  to  order,  that  no  action  or  complaint  should  be  pro- 
secuted against  the  commissioners,  uoleM  before  that 
board  ;  and  committed  several  to  prison  who  had  brought 
such  actions  at  common  law,  till  they  should  release  the 
same  :  and  one  of  the  reasons  for  discharging  Sir  Edward 
Coke  from  his  office  of  lord  chief  justice  was  for  counte- 
nancing those  legal  proceedings  (b).  The  pretence  for 
which  arbitrary  measure  was  no  other  than  the  tyrant's 
plea  (c)  of  the  necessity  of  unlimited  powers  in  works  of 
evident  utility  to  the  public,  "  the  supreme  reason  above 
all  reasons,  which  is  the  salvation  of  the  king's  lands 
and  people."  But  now  it  is  clearly  held,  that  this  (as 
well  as  all  other  inferior  jurisdictions)  is  subject  to  the 
discretionary  coercion  of  her  Majesty's  Court  of  Queen's 
Bench  (d). 

IV.  The  court  of  policies  of  assurance ,  when  subsist- 
ing, is  erected  in  pursuance  of  the  statute  43  Eliz.  c.  12, 
which  recites  the  immemorial  usage  of  policies  of  assu- 
rance, "  by  means  whereof  it  cometh  to  pass,  upon  the 
"  loss  or  perishing  of  any  ship,  there  followeth  not  the 
"  undoing  of  any  man,  but  the  loss  lighteth  rather  easily 
"  upon  many,  than  heavy  upon  few,  and  rather  upon  them 
"  that  adventure  not,  than  upon  those  that  do  adventure : 
"  whereby  all  merchants,  especially  those  of  the  younger 
"  sort,  are  allured  to  venture  more  willingly  and  more 
"  freely ,  and  that  heretofore  such  assurers  had  used  to 

(x)  See  Report  on  Local  TaxatioD,  (6)  Moor,  825,  826. 

p.  11  ;  and  App.  A.  379.  (c)  Milt.  Farad.  Lost.  iv.  393. 

(a)  Hetley  v.  Sir  J.  Beyer,  Cro.  (d)  Smith's  case,  1  Vent.  66 ;  the 

Jac.  336.  case  of  Cardiff  Bridge,  Salk.  146. 
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[["  stand  so  justly  and  precisely  upon  their  credits,  as  few 
"  or  no  controversies  had  arisen  thereupon  ;  and  if  any 
"  had  grown,  the  same  had  from  time  to  time  been  ended 
"  and  ordered  by  certain  grave  and  discreet  merchants 
"  appointed  by  the  lord  mayor  of  the  city  of  London ;  as 
"  men  by  reason  of  their  experience  fittest  to  understand 
"  and  speedily  decide  those  causes  :"  but  that  of  late  years 
divers  persons  had  withdrawn  themselves  from  that  course 
of  arbitration,  and  had  driven  the  assured  to  bring  separate 
actions  at  law  against  each  assurer :  it  therefore  enables 
the  lord  chancellor  yearly  to  grant  a  standing  commission 
to  the  judge  of  the  admiralty,  the  recorder  of  London, 
two  doctors  of  the  civil  law,  two  common  lawyers,  and 
eight  merchants ;  any  three  of  which,  one  being  a  civilian 
or  a  barrister,  are  thereby,  and  by  the  statute  13  &  14 
Car.  n.  c.  23,  empowered  to  determine  in  a  summary  way 
all  causes  concerning  policies  of  assurance  in  London, 
with  an  appeal  (by  way  of  bill)  to  the  Court  of  Chancery. 
But  the  jurisdiction  being  somewhat  defective,  as  extend- 
ing only  to  London,  and  to  no  other  assurances  but  those 
on  merchandize  (e),  and  to  suits  brought  by  the  assured 
only,  and  not  by  the  insurers  (/),^  such  commissions  have 
been  long  wholly  disused  ;  and  [^insurance  causes  are  now 
usually  determined  by  the  verdict  of  a  jury  of  merchants, 
and  the  opinion  of  the  judges  in  case  of  any  legal  doubts  ; 
whereby  the  decision  is  more  speedy,  satisfactory,  and 
final.]] 

[[V.  The  court  of  the  marshalsea,  and  the  -palace  court 
at  Westminster,  though  two  distinct  courts,  are  frequently 
confounded  together.  The  former  was  originally  holden 
before  the  steward  and  marshal  of  the  king's  house,  and 
was  instituted  to  administer  justice  between  the  king's 
domestic  servants,  that  they  might  not  be  drawn  into  other 
courts,  and  thereby  the  king  lose  their  service  (^).     It  was 

(c)  Slyl   166.  is)  Cox  V.  Gray,  Bulstr.  211. 

(/  )  IJelbye  v.  Proudfoot,  1  Show.  397. 
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[[formerly  held  in,  though  not  a  part  of,  the  a»iUt  regis  (A); 
and,  when  that  was  subdivided,  rewmed  a  distinct  juris- 
diction, holding  plea  of  all  trespaatea  eomnuited  within  the 
verge  of  the  court,  w  here  only  one  of  the  pwtiea  is  in  the 
king's  domestic  service,  (in  which  caae  the  inqoeat  shall 
be  taken  by  a  jury  of  the  country,)  and  of  all  debts,  coa- 
tracts  and  covenants,  where  both  of  the  contracting  parties 
belong  to  the  royal  household ;  and  then  the  in<|uesl  shall 
be  composed  of  men  of  the  household  only  (•)•  By  the 
statute  of  13  Hie.  II.  st.  1,  c.  3,  (in  affirmance  of  the  com- 
mon  law  (A),  )  the  verge  of  the  court  in  this  respect  extends 
fur  twelve  miles  round  the  king's  place  of  resideQee(l). 
And,  as  this  tribunal  was  never  subject  to  the  jurisdietaoil 
of  the  chief  justiciary,  no  writ  of  error  lay  from  it  (though 
a  court  of  record)  to  the  King'a  Bench,  but  only  to  par<- 
liameut  (m),  till  the  sUtutes  of  5  Edw.  HI.  c.  2,  and  10 
£dw.  111.  St.  2,  c.  3,  which  allowed  such  writ  of  error 
before  the  king  in  his  place.  But  this  court  being  smba* 
latory,  and  obliged  to  follow  the  king  in  all  his  progrsaies, 
BO  that,  by  the  removal  of  the  household,  actions  were 
frequently  discontinued  (a),  and  doubts  having  arisen  as  to 
the  extent  of  its  jurisdiction  (o).  King  Charles  I.  in  the 
sixth  year  of  his  reign,  by  his  letters-patent  erected  a  new 
court  of  record,  called  the  curia  palatii  or  palace  court, 
to  be  held  before  the  steward  of  the  household  and  knight 
marshal,  and  the  steward  of  the  court,  or  his  deputy  ;  with 
jurisdiction  to  hold  plea  of  all  manner  of  personal  actions 
whatsoever  which  shall  arise  between  ities  within 

twelve  miles  of  his  majesty's  palace  at  \»  i !(/>)•]]  But 

C^)  Fiel.  1.  2,  c.  2.  DiDc  palms,  and  oioe  barley  eorns ;  as 

(i)   Artie,  sup.  Cart.  28  Edw.  1,  appears  from  a  frag meDl  of  the  Teatut 

c.  3  ;  Stat.  5  Edw.  3,  c.  2 ;  10  Ldw.  3.  Kiffeutit.  cited  in  Or.  Hickec's  Dis. 

St.  2.  c.  2.  sertat   Epistol.  1 14. 

{k)  2  Inst.  548.  (m)  Cox  t.  Gray.   1  Buhu.  211  ; 

(0  By  the  aatient  Saxon  constitu-  10  Rep.  69. 

tlon.  the  pax  regia,  or  piiviltge  of  the  (m)  F.  N,  13.  241 ;  2  ImI.  548. 

king's  palace,  extended  from  bis  pa-  (j)  Coi  t.  Gray,  ubi  sup. 

late-gate  to  the  distance  of  three  Uiilcs.  (p)  Inman  i.  Bitten,  1  Sid.    180; 

three  fuiluugs,  three  acres,  aioe  feet,  Salk.  439. 
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this  precinct  does  not  include  the  city  of  London.  []The 
court  is  now  held  once  a  week,  together  with  the  antient 
court  of  marshalsea,  in  the  borough  of  Southwark  :  and 
a  writ  of  error  hes  from  thence  to  the  court  of  Queen's 
Bench.  But  if  the]]  damages  are  laid  as  high  as  20/.,  the 
cause  l^is  usually  removed  on  its  first  commencement, 
together  with  the  custody  of  the  defendant,  either  into  the 
Queen's  Bench  or  Common  Pleas,  by  a  writ  of  habeas  cor- 
pus cum  causa  /^  and  that  without  giving  any  security  for 
the  costs  to  be  incurred.  The  utility  of  this  court  is  there- 
fore in  fact  confined  to  causes  where  the  demand  is  below 
20/. 

[[VI.  The  court  of  the  duchy  chamber  of  Lancaster  is 
another  special  jurisdiction,  held  before  the  chancellor  of 
the  duchy,  or  his  deputy,  concerning  all  matter  of  equity 
relating  to  lands  holden  of  the  king  in  right  of  the  duchy 
of  Lancaster  (q) :  which  is  a  thing  very  distinct  from  the 
county  palatine,  (which  hath  also  its  separate  chancery, 
for  sealing  of  writs,  and  the  like  (r),  )  and  comprises  much 
territory  which  hes  at  a  vast  distance  from  it ;  as  particu- 
larly a  very  large  district  surrounded  by  the  city  of  West- 
minster. The  proceedings  in  this  court  are  the  same  as 
on  the  equity  side  in  the  court  of  chancery  (s) ;  so  that  it 
seems  not  to  be  a  court  of  record  :  and,  indeed,  it  has  been 
holden  that  the  court  of  chancery  has  a  concurrent  juris- 
diction with  the  duchy  court,  and  may  take  cognizance  of 
the  same  causes  {t). 

VIL  Another  species  of  private  courts,  which  are  of  a 
limited  local  jurisdiction,  and  have  at  the  same  time  an 
exclusive  cognizance  of  pleas,  in  matters  both  of  law  and 
equity  (m),  are  those  which  appertain  to  the  counties  pala- 

(q)  Owen  V.  Holt,  Hob.  77  ;  Fisher  (t)  1  Chan.  Rep.  55  ;  Toth.  145  ; 

V.  I'ultcn,  2  T^v.  24.  Hard.  171. 

(r)  S.C:.  1  Vent.  167.  (u)  4  Inst.  213,  218;  Finch,  II. 

(<)  4  Inst.  206.  452. 
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[[tine  of  Lancaster  and  Durham  (x).  In  both  these,  the 
queen's  ordinary  writs,  issuing  under  the  great  ua\  oat  ci 
Chancery,  do  not  run ;  that  is,  they  are  of  oo  fotee.  For, 
as  originally  all  jura  regalia  were  granted  to  the  lords  of 
these  counties  palatine,  they  had  of  course  the  aole  admi- 
nistration of  justice,  by  their  own  judges  appointed  by 
themselves,  and  not  by  the  crown.  It  would  therefore  be 
incongruous  for  the  king  to  send  his  writ  to  direct  Uie 
judge  of  another's  court  in  what  manner  to  administer 
justice  between  the  suitors.  But  when  the  privileges  of 
these  counties  palatine  and  franchises  were  abridged  by 
statute  27  Hen.  VIII.  c.  24,  it  was  also  enacted,  that  all 
writs  and  process  should  be  made  in  the  king's  name,  but 
should  be  tested  or  witnessed  in  the  name  of  the  owner  of 
the  franchise.  Wherefore  all  writs,  whereon  actions  are 
founded,  and  which  have  current  authority  here,  nurt  be 
under  the  seal  of  the  res|>ectire  franchises;]]  both  of  which 
are  now  united  to  the  r  **  '     '  the  judges  of  i 

who  sit  therein,  sit  by  \  tl  mmmiifion 

the  owners  of  the  several  franchises,  and  under  the  seal 
thereof,  and  not  by  the  u*'  "      the  great 

seal  of  England.     Hither  u  the  courts 

of  the  cinque  ports^  or  five  most  important  havens,  as 
they  formerly  were  esteemed  in  the  kingdom  ;  viz.  Dover, 
Sandwich,  Romney,  Hastings,  and  Hythe ;  to  which  Win- 
chelsey  and  Rye  have  been  since  added  :  which  have  also 
similar  franchises  in  many  respects  (z)  with  the  counties 
palatine,  and  particularly  an  exclusive  jurisdiction,  (before 
the  mayor  and  jurats  of  the  ports,)  in  which  exclusive 
jurisdiction  the  queen's  ordinary  writ  does  not  run.  A  writ 
of  error  lies  from  the  mayor  and  jurats  of  each  port  to  the 

(x)  Blackstone  speaks  also  of  the  to  the  authority  of  the  Court  of  Ex- 
courts  of  the  counties  palatine  of  Ches-  chequer  undei  the  tint  of  tbeae  ttatste*, 
ter,  and  of  the  royal  franchise  of  Kly..  see  Potter  v.  Moss.  5Tyr.  513 ;  Byrne 
But  these  fntnchises  are  now  abolished,  v.  Filzhugh,  8  Dowl.  P.  C.  278.  As 
seevol.  i.  pp.  120,  1'23.  The  Court  of  to  the  attorneys  of  those  courts,  aet 
Common  Pleas  at  Lancaster  is  now  6  &  7  Vict.  c.  73,  s.  3. 
regulated  by  4  &  5  Will.  4,c.  62;  that  («)  Vide  sup.  »ol.  i.  pp.  121,  122. 
at  Durham  by  2  &  3  Vict.  c.  16.     As  (s)  Hall  v.  Norwood,  I  >'!    ifi«. 
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[[lord  warden  of  the  cinque  ports,  in  his  court  of  Shepway  ; 
and  from  the  court  of  Shepway  to  the  Queen's  Bench  (a). 
So  likewise  a  writ  of  error  lies  from  all  the  other  jurisdic- 
tions to  the  same  supreme  court  of  judicature  (Z»),  as  an 
ensign  of  superiority  reserved  to  the  crown  at  the  original 
creation  of  the  franchises.]] 

[[VIII.  The  stannary  courts  in  Devonshire  and  Corn- 
wall (c),  for  the  administration  of  justice  among  the  tinners 
therein,  are  also  courts  of  record,]]  of  the  same  limited  and 
exclusive  nature  as  those  of  the  counties  palatine.  [[They  are 
held  before  the  lord-warden  and  his  substitutes,  in  virtue  of 
a  privilege  granted  to  the  workers  in  the  tin  mines  there,  to 
sue  and  be  sued  only  in  their  own  courts,  that  they  may  not 
be  drawn  from  their  business,  which  is  highly  profitable  to 
the  public,  by  attending  their  lawsuits  in  other  courts  {d). 
The  privileges  of  the  tinners  are  confirmed  by  a  charter, 
33  Edw.  I.  and  fully  expounded  by  a  private  statute  {e),  50 
Edw.  III.  which  has  since  been  explained  by  a  public  act, 
16  Car  I.  c.  15.  What  relates  to  our  present  purpose  is 
only  this :  that  all  tinners  and  labourers  in  and  about  the 
stannaries  shall,  during  the  time  of  their  working  therein 
bona  fide,  be  privileged  from  suits  of  other  courts,  and  be 
only  impleaded  in  the  stannary  court  in  all  matters]]  arising 
within  the  stannaries  {f),  [[excepting  pleas  of  land,  life,  and 
member.  No  writ  of  error  lies  from  hence  to  any  court 
in  Westminster-hall,  as  was  agreed  by  all  the  judges  {g) 
in  4  Jac.  I.  But  an  appeal  lies  from  the  steward  of  the 
court  to  the  under-warden,  and  from  him  to  the  lord- 
warden,  and  thence  to  the  privy  council  of  the  Prince  of 

(a)  Jenk.  71  ;  Dyveisyt^  des Courts,  wall;  Sir  G.  Harrison's  Report,  1835. 

t.  bank  le  Roy;    Ting  i;.  Meriwether,  (d)  4  lost.  232. 

1  Sid.  336.  (e)  See  this  nt  length  in  4  Inst.  232. 

(6)  IJro.  Abr.  t.  Error,  74,    101  ;  (/)  If  a  cause  of  action  between 

Davis,  62 ;  4  Inst.  38,  214,  218.  tinner  and  tinner  arise  out  of  the  stan- 

(c^  See   6  ftc  7   Will.  4,  c.  106;  naiies,  it  may  be  brought  elsewhere  if 

2At3  Vict  c.  58;   Harvey  i;.  Gilbard,  tiie  i.iaintiff  will.     2  Inst.  231  ;  Com. 

1  W.  W.  &  H.  552;  Rowe  v.  IJrenton,  Dig.  Courts,  L.  1. 

8B.&C.737;   Carcw,  Hist,  of  Corn-  (^)  4  Inst.  231. 
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[[Wales,  as  Duke  of  Cornwall  (A),  when  he  hath  had  livery 
or  investiture  of  the  same  {i) :  and  from  thence  the  appeal 
lies  to  the  king  himself  in  the  kst  resort  (A). 

IX.  The  several  courts  within  the  city  of  London  (/) 
and  other  cities,  boroughs,  and  corpordtionti  throughout 
the  kingdom,  held  by  prescription,  charter,  or  act  of  par- 
liament, are  also  of  the  same  private  and  limited  spe- 
cies (wi).]3     Of  these  it  may  be  said  in  general,  Qihat  they 


(A)  4  InsL  230. 

(i)  Laogwortby  r.  ScoU,  3  BuUt. 
183. 

(k)  Doderidge'i  Hut.ofCorDwaU, 
94.  In  a  convocatioD  or  parliamenl 
of  tiDoers,  held  at  Truro.  I5ib  August. 
12  Car.  I,  article  5,  it  it  aaid,  "  We 
"  present  and  aflirm,  that  by  our  aa- 
"  tient  custom  the  spalliard  workinf 
"  with  pick  aod  &hovel,  the  water* 
"  man,  the  boll  or  barrow-raaD,  the 
"dre&ser,  the  blowei,  and  all  other 
"  tinners,  laboureis,  and  woikroen  that 
"  itecessarily  attend  getting  the  tin,  or 
"  the  dre&aing,  blowing,  or  whitening 
"  \\,  so  long  as  they  continue  their 
"  working  without  fraud,  are  propeily 
"  called  jirivileged  tinners,  and  are  not 
"  tu  $ue  or  be  sued  out  of  the  ttannary 
"  courts,  saving  in  case  of  life,  land, 
•'  or  limb.  And  we  farther  piesent 
"  and  atfirm,  that  all  the  said  former 
"  privileged  tinners,  if  they  shall  dis> 
"  continue  their  working  about  tin  and 
"  tin  works,  and  also  all  the  officers 
*'  and  ministers  of  both  courts,  the 
"  affeerers,  the  owners  of  tin  'xorks  in 
"  wastral  or  several,  the  advtnturers 
"  in  tin  woiks,  the  buyers  of  black  or 
"  white  tin,  and  generally  all  others 
"  that  intermeddle  uith  tin,  ate  called 
"  tinners  at  large,  and  have  also  the 
•  liberty,  privilege,  and  benefit  to  sue, 
"  and  may  be  sued,  in  the  stannary 
'  courts,  for  matters  there  deteimin- 
VOL.  III. 


"  abl«,  and  mmy  mlm  mts  mmd  h»  msd 
"  mt  tkt  MMflMM  law,  mt  tks  pUmwrt 
"  <*/  tka  ft»i*tif."  Lawa  tt  tht  8U*« 
oariea,  p.  36.  And  N.  B.  by  6  &  7 
Will.  4.  e.  106.  Um  kv  vmM  mm. 
to  be  iba  sama  worn  m  to  wwicra  ia 

(i)  11m  cbiafor  tlMaa  ia  Laadaa  ar« 
Um  CMtrl  af  Htutimgt,  wkidk  ia  tha 
eonatj  cottft  of  Laadoo.  bat  ia  wbidi 
BO  aetioaa  eaa  ba  braagbt  ibat  aj« 
marvly  paneaal;  tba  Imd  Jlfayr'< 
Cm  rt,  arbieb  baa  a  juriadirtiaa  b  par> 
tonal  aetioaa  generallj,  aad  alao  ia 
equity  ;  tbe  Sheriffs'  Court  (ia  two 
divistoos),  baving  cogoixaace  of  pcr> 
tooal  aetioaa gcaeralij  ;  aad  tbe  Cmirt 
of  lUqttMta,  aboae  jaritdictioa  ex- 
teodi  to  1(M.  or  tbe  t«N>  Cofaiar. 
tbe  recorder  is,  in  efcet,  tbe  aoic  jadga, 
and  a  wiit  of  anor  liaa  tb«f«fiaai  la 
ceruin  eoaaaiiaaioaatm.  aaaally  iva  of 
the  judgea  of  tbe  Saparior  Coaila. 
from  whoae  judgment  a  writ  of  error 
liea  to  tbe  House  of  Lords.  PulUog'a 
Laws  of  Loudon,  167. 

(m)  A  detailed  statemeat  aa  to  all 
the  borough  courts,  county  courts, 
courts  of  requests,  and  other  local 
courts  throughout  the  kingdom,  show. 
ing  the  extent  of  their  jurisdiction, 
the  authority  under  which  they  are 
held,  and  their  form  of  process,  &c., 
as  returned  to  the  Commissiooets  of 
Commoi>  Law,  will  be  found  in  the 
G  G. 
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[|arose  originally  from  the  favour  of  the  crown  to  those 
particular  districts,  wherein  we  find  thera  erected,  upon  the 
same  principle  that  hundred  courts  and  the  like  were 
established  for  the  convenience  of  the  inhabitants,  that 
they  may  prosecute  their  suits  and  receive  justice  at  home  : 
that,  for  the  most  part,  the  courts  at  Westminster-hall 
have  a  concurrent  jurisdiction  with  these,  or  else  a  super- 
intendency  over  them  («),  and  are  bound  by  the  statute 
19  Geo.  III.  c.  70,;]  and  1  &  2  Vict.  c.  110,  s.  22,  Qo 
give  assistance  to  such  of  them  as  are  courts  of  record, 
by  issuing  writs  of  execution^]  on  their  judgments;  [[and 
that  the  proceedings  in  these  special  courts  ought  to  be 
according  to  the  course  of  the  common  law,  unless  other- 
wise ordered  by  parliament;  for  though  the  king  may 
erect  new  courts,  yet  he  cannot  alter  the  established 
course  of  law.]]  It  is  also  to  be  observed,  that  by  the 
Municipal  Act,  5  k  6  Will.  IV.  c.  76,  the  recorder  is  to 
be  the  judge  in  any  court  of  record  for  civil  actions  in  the 
boroughs  to  which  the  act  extends,  if  such  court  be  not 
regulated  by  the  provisions  of  any  local  act,  or  if  a  bar- 
rister of  five  years'  standing  did  not  sit  as  a  judge  or  as- 
sessor therein  when  the  Municipal  Act  passed ;  and  pro- 
visions are  also  contained  to  regulate  the  jurisdiction  of 
such  courts,  and  the  qualification  and  summoning  of 
jurors  therein  (o).  By  6  &  7  Will.  IV.  c.  105,  s.  9,  the 
recorder  may  also  appoint  a  deputy,  and  make  rules  for 
the  practice  of  such  court,  to  be  approved  by  the  judges 
of  the  superior  courts  (p).  And  by  2  &  3  Vict.  c.  27,  every 
such  court  shall  be  holden  for  the  trial  of  issues,  of  fact 
and  of  law,  four  times  at  least  in  each  year,  and  with  no 

Fourth  Report  of  the  Common  Law  78,  ss.  32—36. 

Commissioners,   Appendix,    Part   II.  (p)  Et  vide  2   &   3  Vict.  c.  27. 

No.  V.  As  to  the  Law  relative  to  these  The  rules  for  the  borough   court  of 

courts,  see  Com.  Dig.Courts(0),(P.)  Wells  have  been  printed,  and  those  of 

(n)  Groenwelt   v.   Harwell,   Salk.  all  other  borough  courts   are   nearly 

144  ;  S.  C.  263.  the  same,  so  that  one  uniform  system 

(o)  Sect.  118,&c. ;  6  &  7  Will.  4,  of  practice  may  be  said  to  prevail. 
c.  105,  8.  9;  7  Will.  4  &  1  Vict.  c. 
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greater  interval  than  four  calendar  moDtha.  From  the 
borough  courts  of  record,  a  writ  of  error  liea  in  general 
into  the  Court  of  Queen's  Bench  (q). 

But  besides  the  borough  courts  of  record,  which  are 
generally  according  to  the  common  law,  Qhere  is  one 
species  of  courts,  constituted  by  act  of  parliament,  in  the 
city  of  London  and  other  towns,  which]]  are  not  court* 
of  record,  and  which  Qin  tlieir  proceedings  vary  from  the 
course  of  the  common  law,  viz.  the  courts  of  reqoesta  or 
courts  of  conscience  for  the  recovery  of  small  debta.  TTie 
first  of  these  was  established  in  London  so  early  as  the 
reign  of  Henry  the  £ighth,  by  an  act  of  their  common 
council,  which,  however,  was  certainly  ii  ""  ut  for  that 
purpose,  and  illegal,  till  confirmed  by  -  .  Jac.  I.  c. 

15,  which  has  since  been  explained  and  amended  by]] 
several  statutes,  the  last  of  '  '  \as  the  5  k  6  Will.  IV. 
c.  xciv.     The  ordinary  con-  i  of  these  courts,  which 

are  generally  for  causes  of  debt  to  the  amount  of  40c 
only,  but  often  to  the  amount  of  5/.,  ia  to  examine  in  a 
summary  way,  and  without  jury,  Qby  the  oath  of  the 
parties  or  other  witnesses,  and  make  such  order  therein  aa 
is  consonant  to  equity  and  good  conscience  (r).]]  Besidea 
the  several  acts  under  which  they  are  respectively  consti- 
tuted, they  are  subject  to  some  legislative  enactments  of  a 
general  kind.  By  the  26  Geo.  III.  c.  38,  provisions  are 
made  for  ascertaining  the  qualifications  of  the  commis- 
sioners («)  of  these  courts.  And  by  7  &  8  Vict.  c.  96,  a 
variety  of  regulations  are  laid  down  with  regard  to  execu- 
tions issued  out  of  inferior  courts  (including  the  courts  of 
requests)    against   the   goods  of  the  debtor  (<),  and   for 

(9)  Vide  sup.  405.  note  (0).  for  these  and  other  inrerior  cotuls.  Me 

(r)  This  implies  that  the  judgment  7  &  8  VicL  c.  96.  s.  72. 

is  not   necessarily    governed    by  the  (t)  By  the  efTert  of  tke  ubm  «et, 

rules  of  the  common  law.     Scott  v.  sect.  57,  abolishing   arrest  for  debts 

Bye.  2  Bing.  348.     No  wiit  of  false  under  20/.,  courts  of  lequests  have  no 

judgment  lies  therefrom.     Ibid.  longer  the  power  of  awarding  execu- 

(«)  See  R.  V.  Hall,  1  B.  &  C.  123.  tion  against  the  person. 
As  to  the  power  of  appointing  auenors 

G  G  2 
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affording  relief  in  cases  of  neglect,  extortion  or  other  mis- 
conduct of  their  bailiffs  and  other  officers.  In  addition  to 
which  we  may  remark  that  by  7  Will.  IV.  &  1  Vict.  c. 
78,  s.  35,  the  crown  may,  on  the  joint  petition  of  the 
council  of  any  borough,  and  the  quarter  sessions  of  the 
adjoining  county,  extend  the  jurisdiction  of  any  court  of 
record  for  civil  actions,  or  any  court  of  requests  or  court 
of  conscience  within  the  borough,  over  any  district  adja- 
cent to  the  borough,  and  within  the  jurisdiction  of  the 
quarter  sessions ;  and  that  by  6  &  7  Will.  IV.  c.  105,  s.  7, 
in  every  case  in  which  a  court  of  requests  or  of  conscience 
was  established  in  any  borough,  the  boundary  of  which 
was  enlarged  by  the  Municipal  Act,  the  jurisdiction  of 
such  court  shall  extend  to  such  enlarged  boundary.  For 
the  recovery  of  small  debts,  the  experiment  has  also  been 
tried  in  one  instance  of  remodelling  the  antient  institution 
of  the  county  courts,  upon  a  plan  analogous  to  that  of  a 
court  of  requests.  [^For  by  statute  23  Geo.  II.  c.  33,  it  is 
enacted,  1,  That  a  special  county  court  shall  be  held  at 
least  once  a  month  in  every  hundred  of  the  county  of  Mid- 
dlesex, by  the  county  clerk.  2.  That  twelve  freeholders 
of  that  hundred,  qualified  to  serve  on  juries,  and  struck  by 
the  sheriff,  shall  be  summoned  to  appear  at  such  court]]  as 
suitors  (the  term  technically  applied  to  freeholders  attend- 
ing the  county  courts),  []by  rotation,  so  as  none  shall 
be  summoned  oftener  than  once  a  year.  3.  That  in  all 
causes  not  exceeding  the  value  of  406\,  the  county  clerk 
and  twelve  suitors  shall  proceed  in  a  summary  way,  ex- 
amining the  parties  and  witnesses  on  oath,  without  the 
formal  process  antiently  used ;  and  shall  make  such  order 
therein  as  they  shall  judge  agreeable  to  conscience. 
4.  That  no  plaints  shall  be  removed  out  of  this  court  by 
any  process  whatsoever,  but  the  determination  herein  shall 
be  final.  6.  That  if  any  action  be  brought  in  any  of  the 
superior  courts  against  a  person  resident  in  Middlesex,]] 
and  liable  to  be  summoned  to  the  said  county  court, 
[[for  a  debt  or  contract,  upon  the  trial  whereof  the  jury 
shall  find  less  than  40*.  damages,  the  plaintiff  shall  recover 
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Qno  costs,  but  shall  pay  the  defendant  cost^C^),]]  unless  the 
judge  shall  certify  that  the  freehold  or  title  to  the  land,  or 
that  an  act  of  bankruptcy,  principally  came  in  question. 
[|6.  Lastly,  a  table  of  very  moderate  fees  is  prescribed  and 
set  down  in  the  act,  which  are  not  to  be  exceeded  upon 
any  account  whatsoever  (r). 

X.  There  is  yet  another  species  of  private  courts,  which 
must  not  be  passed  over  in  silence :  viz.  the  Chancellor's 
Courts  in  the  two  Universities  of  £nglaiid(«).  Which 
two  learned  bodies  enjoy  the  sole  jurisdiction,  in  exclusion 
of  the  king's  courts,  over  all  civil  actions  and  suits  what- 
soever, when  a  scholar  or  privileged  |>erson  is  one  of  the 
parties ;  except  in  such  cases  w  here  tlie  right  of  freehold 
is  concerned,]]  provided  the  defendant  is  resident  there  (I), 
and  provided  (in  the  case  of  Cambridge)  the  cause  of 
action  arose  within  the  town  of  Cambridge  and  its  aub- 
uibs(»i).  QAnd  these,  by  tl»e  university  charter,  they 
are  at  liberty  to  try  and  determine,  either  according  to  the 
common  law  of  the  land,  or  according  to  their  own  local 
customs,  at  their  discretion  ;  which  has  generally  led  them 
to  carry  on  their  process  in  a  course  much  conformed  to 
the  civil  law  (o).]] 

[These  privileges  were  granted,  that  the  students  might 
not  be  distracted  from  their  studies  by  legal  process  from 
distant  courts,  and  other  forensic  avocations.  And  privi- 
leges of  this  kind  are  of  very  high  antiquity,  being  gene- 
rally enjoyed  by  all  foreign  universities  as  well  as  our 
own,  in  consequence,  it  is  apprehended,  of  a  constitution 

(q)  The  act  gives  double  cosU,  but  Browne  ».  Renouird.  12  Eut,   12  ; 

see  5  &  6  Vict,  c,  97,  s.  2.  Thornton  v.  Ford,  15  East.  634  ;  Per- 

(r)  A  full  account  of  the  practice  rin  v.  West.  3  Ad.  &  E.  405  ;   R.  ». 

of  this  court  will  be  found  in  the  Fifth  Chancellor  of  Oxford,  1  A.  &  £.  N.  S. 

Report  of  the  Common  Law  Commis-  952  ;  1  Woodd.  136. 

sioners.  Appendix  B.  No.  5.  (j)  Thornton  v.  Ford,  15  Eait,  634. 

(s)   Leasingby  v.   Smith,   2  Wils.  (u)  Browne  v.  Reoouard,  ubi  sup. 

406  ;  Cases  temp.  Hardw.  240 ;  Wil-  (r)  See  Bac.  Ab.  Univeisities  (B.) 
liaros  V.  Brickenden,  11  East,  543; 
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[[of  the  Emperor  Frederick,  a.d.  1158  (a;).  But  as  to 
England  in  particular,  the  oldest  charter  that  has  been 
cited  {y),  containing  this  grant  to  the  university  of  Oxford, 
was  28  Hen.  III.  a.d.  1244.  And  the  same  privileges 
were  confirmed  and  enlarged  by  almost  every  succeeding 
prince,  down  to  King  Henry  VIII.  ,•  in  the  fourteenth 
year  of  whose  reign  the  largest  and  most  extensive  charter 
of  all  was  granted.  One  similar  to  which  was  afterwards 
granted  to  Cambridge  in  the  third  year  of  Queen  Eliza- 
beth. But  yet,  notwithstanding  these  charters,  the  privi- 
leges granted  therein,  of  proceeding  in  a  course  different 
from  the  law  of  the  land,  were  of  so  high  a  nature, 
that  they  were  held  to  be  invalid ;  for  though  the  king 
might  erect  new  courts,  yet  he  could  not  alter  the  course 
of  law  by  his  letters  patent.  Therefore,  in  the  reign  of 
Queen  Elizabeth,  an  act  of  parhament  was  obtained  (2), 
confirming  all  the  charters  of  the  two  universities,  and 
those  of  14  Hen.  VIII.  and  3  Eliz.  by  name.  Which 
blessed  act,  as  Sir  Edward  Coke  entitles  it  (a),  established 
this  high  privilege  without  any  doubt  or  opposition  (6) : 
or,  as  Sir  Matthew  Hale  (c)  very  fully  expresses  the  sense 
of  the  common  law  and  the  operation  of  the  act  of  parlia- 
ment, "  although  King  Henry  VIII.  14  anno  regni  sui, 
"  granted  to  the  university  a  liberal  charter,  to  proceed  ac- 
*'  cording  to  the  use  of  the  university,  viz.  by  a  course  much 
"  conformed  to  the  civil  law ;  yet  that  charter  had  not  been 
"  sufficient  to  have  warranted  such  proceedings  without 
"  the  help  of  an  act  of  parliament.  And  therefore  in  13 
"  Eliz.  an  act  passed,  whereby  that  charter  was  in  effect 
"  enacted  ,•  and  it  is  thereby  that  at  this  day  they  have  a 
"  kind  of  civil  law  procedure,  even  in  matters  that  are 
"  of  themselves  of  common  law  cognizance,  where  either 
"  of  the  parties  is  privileged." 

(O  Cod.  4,  tit.  13.  (6)  Jenk.  Cent.  2,  pi.  88;  Cent, 

(y)  Vide  3  BI.  Cora.  84.  3,  pi.  33  ;  Hard.  504  ;   Godbolt,  201 . 

(t)  13  Kliz.  c.  29.  (c)  Hist.  C.  L.  33. 
(a)  4  lD>t.  227. 
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QTIiis  privilege,  so  far  as  it  relates  to  civil  causes,  is 
exercised  at  Oxford  in  the  chancellor's  court ;  the  judge 
of  which  is  the  vice-chancellor,  his  deputy,  or  aiieifor. 
From  his  sentence  an  appeal  lies  to  delegates  appointed 
by  the  congregation ;  from  thence  to  other  delegates  of 
the  house  of  convocation  ;  and  if  they  all  three  concur  in 
the  same  sentence,  it  is  final,  at  least  by  the  statutes  of 
the  university  (</),  according  to  the  rule  of  the  civil  law(#). 
But  if  there  be  any  discordance  or  variation  in  any  of  the 
three  sentences,  an  appeal  lies  in  the  last  resort  to  judges 
delegates  appointed  by  the  crown  under  the  great  seal  in 
chancery. 

We  have  now  gone  through  the  several  species  of 
special  courts,  of  the  greatest  note  in  the  kingdom,  in- 
stituted for  the  local  redress  of  private  wrongs  (/),]]  a 
subject  which  may  be  closed  by  [[one  general  o'  "on 

from  Sir  Edward  Coke  (^) :  that  these  particuhu  ^  uc- 
tiuns,  derogating  from  the  general  jurisdiction  of  the 
courts  of  common  law,  are  ever  strictly  restrained,  and 
cannot  be  extended  farther  than  the  express  It-ttti  i>f  tlulr 
privileges  will  most  explicitly  warrant.]] 

(d)  Tit.  21,8. 19.  brought  in  the   Eotlisii   cowtt   «i 

(«)  Co«i.  7,  70,  1.  eauMt  at  MtioM  amiog  is  Wales. 

(/)  Another  kind  of  court  of  tpe-  j«t  by  tk«  Weisb  Jadicatur*  Act.  13 

cial  jurisdiclioD  was  that  of  the  great  Geo.  3,  e.  51,  if  the  defcadMI  ia  aaeh 

&esstoDs  in   Wales.      For   the  king's  aciiona  also  resided  ia  Walea,  ud  tba 

original  writ  formerly  did  not  run  into  plaintiff  did  w>t  obtata  a  veidiel  far 

Wales,  as  it  still  tuns  not  into  the  \0l.,  be  was  in  geoeral  liable  to  be 

counties   palatine  of    Lancaster  and  nonsuited.      But  the  court   of  great 

Durham.     And,  like  them,  Wales  had  sessions  is  now  abolished  by  11  Geo. 

separate  courts  of  its  own.    For   by  4&  1  Will.  4,  c.  70,  and  tbe  Welsh 

Stat.  34  ft  35  Hen.  8,  c.  26,  and   18  judicature  entirely  incorporated  with 

£liz.  c.  8,  a  session  was  appointed  to  that  of  Kugland.     This  alteration  was 

be  held  twice  a  year  in  each  county  of  founded  on  the  First  Report  of  tbe 

Wales,  by  judges  appointed    by  the  Common    Law    Commissiooeis,   •»• 

crown,  to  be  called  the  great  session  pointed  in  1828. 

of  the  several  counties  in  Wales.  And  (g)  2  InsL  648. 
though  actions  might  nevertheless  be 
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CHAPTER  VII. 

OP    CIVIL    INJURIES    COGNIZABLE    IN     THE    COMMON 

LAW    COURTS, AND    HEREIN    OF  THE    REMEDY 

BY  ACTION  GENERALLY. 


We  are  now  to  proceed,  in  pursuance  of  the  method  laid 
down  in  the  third  chapter,  to  the  examination  of  civil 
injuries — for  the  redress  of  which  the  vast  variety  of  courts 
mentioned  in  the  preceding  chapters  have  been  esta- 
blished. And  here,  first,  we  may  remark,  that  in  one  or 
other  of  these  courts,  every  possible  injury  that  can  exist 
in  contemplation  of  our  laws  is  capable  of  being  redressed, 
it  being  a  settled  and  invariable  principle  in  the  laws  of 
England,  that  every  wrong  must  have  a  remedy  (a). 

The  nature  of  civil  injuries,  and  the  law  connected  with 
them,  will  naturally  range  itself  under  a  division  having 
reference  to  the  courts  in  which  they  are  thus  redressed. 
For  they  are  distinguished  from  each  other  the  most  ob- 
viously, as  cognizable  either  in  the  general  courts  of 
common  law  or  equity,  or  in  the  general  courts  of  eccle- 
siastical, military,  or  maritime  law,  or  in  the  courts  of 
special  jurisdiction,  though  the  same  injury  indeed  may 
in  some  instances  find  redress  in  more  than  one  descrip- 
tion of  court.  But  those  cognizable  in  the  courts  last 
mentioned  have  necessarily  been  remarked  upon  as  those 
tribunals  were  respectively  enumerated,  and  therefore  need 
not  be  here  again  repeated ;  which  will  confine  our  pre- 
sent inquiry  to  the  civil  injuries  cognizable  in  the  other 
courts.     And  we  shall  find  it  convenient  to  consider  these 

(a)  3  Bl.  Com.  23.  "  It  is  a  ge-  "  also  a  legal  remedy  by  suitor  action 
"  neral  and  inditputablc  rule,  that  "  at  law,  whenever  that  right  is  in- 
"  where  there  U  a  legal  rigiit,  there  is      "  vaded,"    Et  vide  ibid.  109. 
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in  the  following  order : — First,  the  injuries  cognizable  in 
the  common  law  courts;  secondly,  thoM  cognizable  in 
the  ecclesiastical,  military  and  maritime  coorta;  and, 
lastly,  those  cognizable  in  the  courts  of  equity ;  in  the 
examination  of  each  of  which,  we  shall  also  take  occasion 
to  notice  in  general,  the  nature  of  the  remedies  by  suit, 
which  the  law  has  provided  for  them.  But  in  this  course 
of  disquisition  Qwe  shall  at  present  confine  ourselves  to 
such  wrongs  as  may  be  committed  in  the  mutual  inter* 
course  between  subject  and  subject,  which  the  crown,  as 
the  fountain  of  justice,  is  officially  bound  to  redress  in  the 
ordinary  forms  of  law  ;  reserving  such  injuries  oreoeroftcb- 
ments  as  may  occur  between  the  crown  and  the  subject 
to  be  distinctly  considered  hereafter,  as  the  remedy  in 
such  cases  is  generally  of  a  peculiar  and  eccentrical  na- 
ture.;] 

First,  then,  as  to  the  several  injuries  between  subject 
and  subject,  cognizable  in  the  courts  of  common  law. 

[[Since  all  wrong  may  be  considered  as  merely  a  priva- 
tion of  right  (&),  the  plain  natural  remedy  for  every  spe- 
cies of  wrong  is  the  being  put  in  possession  of  that  right 
whereof  the  party  injured  is  deprived.  This  may  either 
be  effected  by  the  specific  delivery  or  restoration  of  the 
subject  matter  in  dispute  to  the  legal  owner,  as  when 
lands  or  personal  chattels  are  unjustly  withheld  or  in- 
vaded,— or  where  that  is  not  a  possible,  at  least  not  an 
adequate  remedy,  by  making  the  sufferer  a  pecuniary 
satisfaction  in  damages,  as  in  case  of  assault,  breach  of 
contract,  &c. ;  to  which  damages  the  party  injured  has 
acquired  an  incomplete  or  inchoate  right  the  instant  he 
receives  the  injury  (c),  though  such  right  be  not  fiilly 
ascertained  till  they  are  assessed  by  the  intervention 
of  the  law,]]  that  is,  by  the  verdict  of  a  jury.  [[The 
instruments  whereby  this  remedy  is  obtained  (which  are 
sometimes  considered  in  the  light  of  the  remedy  itself),]] 
are  a  diversity  of  actions,  that  is,  suits  at  the  common  law, 

(6)  Vide  vol.  i.  p.  126  ;  et  sup.  p.  (c)  Vide  lup.  vol.  ii.  p.  74. 

355. 
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[[which  are  defined  by  the  Mirror  {d)  to  be  "  the  lawful 
demand  of  one's  right,"  or,  as  Bracton  and  Fleta  express 
it,  in  the  words  o^  3 ustinmn{e),  jus  prosequendi  in  judicio 
quod  alicui  debetur. 

The  Romans  introduced  pretty  early  set  forms  for  ac- 
tions and  suits  in  their  law,  after  the  example  of  the 
Greeks  ;  and  made  it  a  rule  that  each  injury  should  be 
redressed  by  its  proper  remedy  only.  "  Actiones"  say  the 
Pandects,  "  composite  sunt,  quihus  inter  se  homines  discep- 
tarent ;  quas  actiones,  ne  populus  prout  vellet  institueret, 
certas  solennesque  esse  voluerunt  (/)."  The  forms  of  these 
actions  were  originally  preserved  in  the  books  of  the  Pon- 
tifical College  as  choice  and  inestimable  secrets,  till  one 
Cneius  Flavius,  the  secretary  of  Appius  Claudius,  stole  a 
copy  and  published  them  to  the  people  (^).  The  conceal- 
ment was  ridiculous  ;^  but  the  establishment  of  some  for- 
mula was  undoubtedly  useful  to  define  the  cases  in  which 
the  law  considered  a  wrong  to  have  been  sustained,  and 
to  ascertain  the  nature  of  the  remedy  which  it  allowed, 
and  thus  to  prevent  the  uncertainty  that  would  otherwise 
have  attended  a  subject  of  so  much  importance  as  the 
right  of  action  (h).  [[Or,  as  Cicero  expresses  it  (i),  "  sunt 
jura,  sunt  formula,  de  omnibus  rebus  constitutes,  ne  quis  aut 
in  genera  injuries,  aut  in  ratione  actionis,  errare  possit. 
Expresses  enim  sunt  ex  uniuscujusque  damno,  dolore,  incom- 
modo,  calamitate,  injuria,  publicce  a  prcetore  formulat,  ad 
quas  privata  lis  accommodatur''^  With  us  in  England, 
accordingly,  the  several  actions  have  been  from  time 
immemorial  conceived  in  fixed  forms  of  complaint,  each 
exclusively  appropriate  to  the  particular  kind  of  injury 
for  which  redress  is  demanded  ( /). 

(J)  Ch,  2,  s.  I.  "  state  of  a  question  of  right,  lest  in  a 

(e)  Inst.  4,6.  "  long  and  arbitrary  process  it  niiglit 

(_/ )  Ff.  1,  2,  2,  8.  6.  "be  Bhiftcd  continually,  and   be  at 

(^)  Cic.  pro  Murxna,  s.  II  ;  Dc  "  lungtli  no  longer  discernible."   Vol. 

Oral.  l.i.  c.  41.  iii.  p.  116. 

(h)  Dlackitone    sayi,    "the  csta.  (i)  Pro  Q.  Roscio,  s.  8. 

"  bliklimenl  ofiomo  vtandard  wasun-  (,;')  VidcCilanville,  passim;  Bract. 

"  doublcdiy  necessary  to  fix  tlic  true  lib.  6,   Ue  Kxccptionibus,  c,  17,  s.  2. 
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Actions  are  subject,  in  the  first  place,  to  this  principal 
division — that  they  are  either  real,  personal,  or  mixed  {k). 

QReal  actions,  or  (as  they  are  called  in  the  Mirror, 
feudal  actions)  which  concern  real  property  only,^  are 
those  whereby  the  plaintiff',  here  called  the  demandant, 
claims  the  specific  recovery  of  any  lands,   ten-  or 

hereditaments.  [By  these  actions  formerly  ah  ,  fS 
concerning  real  estates  were  decided,  but  in  modern 
times  (/)  they  have  been  pretty  generally  laid  aside  in 
practice,  upon  account  of  the  great  nicety  required  in  their 
management,  and  the  inconvenient  length  of  their  process, 
a  much  more  expeditious  method  of  trying  titles  being 
since  introduced  by  other  actions,]]  and  particularly  by 
the  species  called  ejectment,  of  which  we  shall  have  occa- 
sion presently  to  speak ;  and  subject  to  one  or  two  ex- 
ceptions, real  actions  are  now  at  length,  by  the  provisions 
of  a  recent  act  of  parliament,  abolished. 

Personal  actions  are  those  wheieby  a  man  either  claims 
the  specific  recovery  of  a  debt  (wi),  or  personal  chattel  (w), 
or  [[satisfaction  in  damages  (o)  for  some  injury  done  to  his 
person  or  property ;  being  the  same  which  the  civil  law 
calls  "  actiones  in  personam,  qua  adversus  eum  inteiiduntury 
qui  ex  contractu  vel  delicto  obligatus  est  aliquid  dare  vel 
cojicedere  (p)." 

Mixed  actions  are  suits  partaking  of  the  nature  of  the 
other  two,  wherein  some  real  property  is  demanded,  and 
also  personal  damages  for  a  wrong  sustained.]]  But  they 
partake,  in  the  main,  of  the  character  of  real  actions,  and 
are  often  so  called  (y) ;  and  with  the  abolition  of  real 
actions  these  also,  with  very  few  exceptions,  have  been 
swept  away. 

The  real  and  mixed  actions  which  have  escaped  the 

(k)  Ch.2,  s.  6.  p.  186. 

(/)  Blackstone's  expressioa  is,  that  (h)  As  to   personal  chattels,  vide 

"  they  are  now  pretty  generally  laid  sup.  vol.  ii.  p.  65. 

aside,  &c."     But  this  had  been   the  (o)  As  to  damages,  vide  sup.  457. 

case  long  before  his  time,  see  Co.  Litt.  (/>)  Inst.  4,  6,  15. 

by  Harg.  239  a,  note  (1).  (9)  Ca  Litt.  285  b;  RoMoe,  Real 

(m)  As  to  dehts,   vide  sup.  vol.  ii.  Actions,  I. 
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general  demolition  of  their  class,  are  the  following :  writ 
of  right  of  dower,  dower,  quare  impedit,  and  ejectment  (q). 
The  two  first  of  these  lie  (in  the  language  of  the  law),  that 
is,  are  appHcable,  and  are  the  proper  forms  to  be  used, 
where  the  demandant  claims  lands  or  tenements  by  the 
particular  title  of  dower  (r) ;  the  first  being  applicable 
where  a  woman  is  endowed  of  part  of  her  dower,  and  is 
deprived  of  the  residue,  lying  in  the  same  town,  by  the 
same  tenant  by  whom  she  was  endowed  of  part  (s) ;  and 
the  second,  in  all  other  cases  where  she  is  entitled  to 
dower  (t).  Qvare  impedit  lies  where  the  object  is  to  re- 
cover the  presentation  to  a  benefice,  the  right  to  present 
to  which  is  disturbed  ;  ejectment,  where  the  object  is  to 
recover  land  improperly  withheld,  the  case  of  land  claimed 
in  dower  excepted.  And  as  to  the  three  first  of  these 
actions,  it  may  be  observed  here,  that  by  a  peculiarity 
that  has  always  attached  to  real  and  mixed  actions,  they 
can  be  brought  in  none  of  the  superior  courts  of  common 
law,  except  the  Court  of  Common  Pleas.  But  ejectment 
may  be  brought  in  any  of  them. 

Persona]  actions  are  founded  either  on  contracts  or  on 
torts,  a  term  used  to  signify  such  wrongs  as  are  in  their 
nature  distinguishable  from  breaches  of  contract ; — and 
these  torts  are  often  considered  as  of  three  kinds,  viz.  non- 
feazance,  or  the  omission  of  some  act  which  a  man  is 
bound  to  do  ;  misfeazance,  being  the  improper  performance 
of  some  act  which  he  may  lawfully  do ;  or  malfeazance, 
being  the  commission  of  some  act  which  is  unlawful  (w). 
Actions  founded  on  contract  are  sometimes  described  as 
actions  ex  contractu,  and  those  on  tort  as  actions  ex  delicto. 

(g)  Ejectment  has  been  of  late  con*  Bl.  Com.   200.    And  accordingly  it 

■idered  as  a  mixed  action  (see  3  HI.  is  capable  of  being  brought  in  any  of 

Com.  214),  and   is  expressly  so  de-  the  superior  courts   of  common  law, 

Dominated  by  (he  stat.  3  &  4  Will.  4,  which  is  contrary  to  the   nature  of  a 

c.  27.      Yet  the  correctness  of  that  mixed  action, 

distribution  may  be  doubted,  as  in  its  (r)  Vide  sup.  vol.  i.  p.  249. 

form  it  is  clearly  a  species  of  the  per-  («)  Roscoe  on  Heal  Actions,  29. 

tonol    action  of  trespass.      Sec    Fitz.  (()  Ibid.  39. 

Ab.  til.   Ejeclione  Firme,  2,  cited  3  (u)  1  Chit.  PI.  134,  Istedit. 
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The  forms  of  personal  action  in  use  are  the  following : 
debt,  covenant,  detinue,  trespass,  trespass  on  the  case,  and 
replevin ;  the  two  first  being  founded  generally  on  con- 
tract, the  remainder  on  tort.     Of  these  in  their  order. 

Debt  lies  where  the  object  is  the  recovery  of  a  debt, 
that  is,  a  certain  sum  of  money  alleged  to  be  due  to  the 
plaintiff;  covenant  where  redress  in  damages  is  sought  for 
the  breach  of  a  covenant,  that  is,  of  an  •greement  by 
deed{v);  detinue  where  the  object  is  to  recover  a  chattel 
personal  unlawfully  detained.  Trespass  lies  where  the 
plaintiff  claims  damages  for  a  trespass,  or  (as  it  is  more  fully 
expressed)  a  trespass  vi  et  armis,  that  is,  an  injury  accom- 
panied with  actual  force,  as  in  the  case  of  a  battery  or 
imprisonment— or  at  least  implied  force,  as  in  the  case  of 
an  unlawful  but  peaceable  entry  u|x>n  the  plaintiff's  land. 
And  here  it  may  be  observed,  that  [[trespasses  savour  of 
the  criminal  kind — being  always  attended  with  some  viola- 
tion of  the  peace,^  real  or  supposed,  Qfor  which  in  strict- 
ness of  law  a  tine  ought  to  be  paid  to  the  crown,  as  well 
as  a  private  satisfaction  to  the  party  injured  (ar).]]  Tres- 
pass on  the  case  is  a  form  of  action  less  antient  than  the 
rest,  having  apparently  first  come  into  use  in  the  reign 
of  Edw.  III.  (y)  It  was  invented  under  the  authority  of 
the  Statute  of  Westminster,  13  Edw.  I.  c.  24  (cr),  upon  the 
analogy  of  the  old  form  of  trespass,  and  supplied  a  great 
defect  in  the  original  scheme  of  personal  actions  —a  scheme 
devised  in  comparatively  barbarous  times,  and  comprising 
no  forms  adapted  to  the  redress  of  many  of  those  injuries 
which  in  the  progress  of  society  gradually  attract  notice. 

(v)  As  to  deeds,  vide  sup.  vol.  i.  "  can  be  produced,  the  clerks  iachaa- 

p.  446.  "  eery  shall  agree  in   forming  a  Dew 

(x)  Finch,  L.  198;  Jenk.Cent.  185.  '*  one  ;  and  if  ihey  cannot  agree,  it 

(y)  Reeves's  Hist,  of  Eng.  L.  vol.  "  shall  be  adjourned  to  the  neit  par- 

3,  p.  89  ;  et  vide  ibid.  pp.  243,  391.  "  liameat,    where    a    writ   shall    be 

(t)    This    statute    provided,    that  "  framed  by  consent  of  the  learoed  in 

"  whensoever  from  thenceforth  in  one  "  the  law  ;  lest  it  happen  for  the  fa- 

"  case  a  writ  shall  be  found  in  the  "  ture.  that  the  court  of  our  lord  the 

"  chancery,  and  in  a  like  case,  falling  "  king  be  deficient  in  doing  justice  to 

"  under  the  same  right,  and  requiring  "  the  suitors." 
"  like  remedy,  no  precedent  of  a  writ 
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This  kind  of  action  (which  derives  its  name  from  the 
comparative  particularity  with  which  the  circumstances  of 
the  plaintiff's  case  are  detailed  in  its  written  allegations  (a)) 
is  very  comprehensive  in  its  scope,  and  may  be  said  to  lie 
in  every  case  where  damages  are  claimed  for  an  injury  to 
person  or  property,  not  falling  within  the  compass  of  the 
other  forms.  And  as  regards  its  relation  to  trespass  we 
may  notice  this  [[settled  distinction,  that  where  an  act 
is  done  which  is  in  itself  an  immediate  injury  to  another's 
person  or  property,  there  the  remedy  is  usually  by  an 
action  of  trespass  vi  et  armis — but  where  there  is  no  act 
done,  but  only  a  culpable  omission,  or  where  the  act  is  not 
immediately  injurious,  but  only  by  consequence  or  collater- 
ally, there  no  action  of  trespass  vi  et  armis  will  lie,  but 
an  action  on  the  case  for  the  damages  consequent  on  such 
omission  or  act  (6).]]  To  which  we  may  add  that  where 
the  subject  matter  affected  is  not  corporeal  and  tangible, 
so  that  the  idea  of  force  becomes  inapplicable,  there,  though 
the  injury  be  by  way  of  act  done,  and  its  operation  be 
direct  and  immediate,  yet  the  remedy  is  case  and  not 
trespass  (c).  Lastly,  with  respect  to  replevin,  it  will  be 
sufficient  for  the  present  to  remark,  that  it  is  an  action  of 
very  limited  application,  and  lies  only  where  the  object  is 
to  try  the  legality  of  a  distress  levied  upon  the  plaintiff's 
personal  chattels  {d ). 

A  fitter  opportunity  will  be  found  in  the  next  chapter  of 
entering  more  at  large  into  the  nature  and  the  competency, 
in  different  cases,  of  the  different  actions  above  enumerated, 
and  also  of  referring  to  the  particular  species  which  some 
of  them  comprise — but  there  are  some  points  besides  those 
hitherto  mentioned,  which,  as  relating  to  actions  in  general, 
seem  to  require  notice  in  this  place. 

(o)  3  Bl.  Com.  122.  Replevin  (B.)  ;    Com.  Dig.   Action 

(6>  Scott  r.  Shepherd,  2  Bl.  Rpe.  (M.  6);  but  any  other  application  of 

892.  it  iswholl_y  unknown  in  practice;  and 

(c)  1  Chilty,  PI.  143,  cites  Com.  see  Galloway  v.  Bird,  4  Bing.  300, 
Dig.  Action,  Case,  Disturbance,  A.  2.  that  it  does  not  lie  to  recover  goods 

(d)  It  ii  said  to  lie  in  other  cases  delivered  to  a  carrier  and  retained  by 
alto,  tee  Co.  Litt.  145  b;   Vin.  Ab.  him. 
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Actions  are  either  local  or  transitory  ;  the  former  being 
founded  on  Buch  causes  of  action  as  nnmiiriljr  refer  to 
some  particular  locality,  as  in  the  case  of tnapaMes  to  land  ; 
the  latter  on  such  causes  of  action  as  may  be  supposed  to 
take  place  anywhere,  as  in  the  case  of  trespasMS  to  goods, 
batteries,  and  the  like.  Real  actions  are  alwmys  in  their 
nature  local,  personal  are  for  the  most  part  transitory.  Be- 
tween local  and  transitory  actions,  there  is  this  important 
distinction — that  the  former  must  be  tried  in  the  proper 
county  where  the  cause  of  action  arose,  and  by  a  jury  of 
that  county ;  the  latter  may  be  tried  in  any  county  at  the 
discretion  (in  general)  of  the  plaintiff.  It  follows  from  this, 
that  when  an  injury  is  committed  out  of  England,  and  its 
nature  is  such  as  to  make  the  action  local,  no  action  at  all 
will  lie  for  its  redress  in  any  English  court.  On  the  other 
hand,  where  the  nature  of  the  injury  is  such  that  tlie  action 
is  transitory,  such  action  will  lie  in  the  English  courts,  whe- 
ther the  injury  was  committed  in  England  or  elsewhere. 
In  order  to  justify  indeed  the  institution  even  of  a  transi- 
tory suit  in  the  English  courts  when  the  cause  of  action 
arises  abroad,  it  was  formerly  necessary  to  have  recourse 
to  a  legal  fiction,  and  to  allege  on  the  face  of  the  proceed- 
ings, that  the  cause  of  action  arose  (contrary  to  the  truth 
of  the  fact)  in  an  English  county.  But  by  the  efl'ect  of  a 
recent  improvement  of  the  practice,  any  resort  to  this 
fiction  is  now  rendered  superfluous  (e). 

Personal  actions  are  also  subject  (as  sufficiently  appears 
by  preceding  explanations)  to  the  distinction  of  being 
either  brought  for  the  specific  recovery  of  property,  or  for 
damages.  As  regards  the  competency  of  the  latter  kind 
of  remedy,  it  is  to  be  remarked,  that  an  action  for  damages 
will  in  general  lie  wherever  a  right  has  been  invaded — or, 
in  other  words,  an  injury  committed,  although  no  damage 

(e)  Reg.  Gen.  Hil.  4  Will.  4,  r.  8.  specify  in  the  margia  some  Eoglish 

The  plaintiff,  however,  in  his  decla-  county,  as  that  in  which  he  purposes 

ration  or  statennent  setting  forth  his  that  the  cause  should  be  tried, 
cause  of  action,  is  still   required   to 
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should  have  been  actually  sustained  :  it  being  material  to 
the  establishment  and  preservation  of  the  right  itself,  that 
its  invasion  should  not  pass  with  impunity  (e).  Thus  an 
action  of  trespass  on  the  case  by  one  commoner  against 
another,  for  surcharging  the  common  (that  is,  turning  on 
more  cattle  than  he  was  entitled  to  do,)  may  be  maintained, 
although  the  plaintiff  may  not  himself  have  turned  on  any 
cattle  of  his  own  during  the  same  year,  and  can  therefore 
have  sustained  no  actual  loss  (/).  In  such  cases,  there 
being  no  ground  for  awarding  damages  to  any  considerable 
amount,  the  plaintiff  recovers  some  trifling  sum  by  way  of 
nominal  damages; — in  addition  to  which,  the  defendant 
has  in  general  to  sustain  the  costs  of  the  action,  including 
those  incurred  by  his  adversary  (g). 

It  is  however  requisite,  in  order  to  sustain  an  action 
for  damages,  that  the  plaintiff  should  have  sustained 
some  loss  or  inconvenience,  whether  actual  or  nominal, 
of  a  kind  proper  and  peculiar  to  himself — for  where 
the  damage  is  of  a  merely  public  character,  affecting 
the  subjects  of  the  realm  at  large  as  well  as  the  plain- 
tiff, no  civil  action  lies,  although  the  law  considers  the 
injury  in  that  case  as  amounting  to  a  crime,  and  con- 
sequently as  a  fit  subject  for  an  indictment.  Thus  no 
action  can  be  maintained  for  an  encroachment  on  the 
highway ;  but  the  offender  is  liable  to  be  indicted  as  for 
a  public  misdemeanor.  Wherever  extraordinary  damage, 
indeed,  is  sustained  by  an  individual,  he  has  in  general  a 
right  of  action  as  for  redress  of  a  civil  injury,  though  the 
case  may  in  its  circumstances  also  amount  to  a  crime. 
Thus,  in  the  case  last  supposed,  [[if  by  means  of  a  ditch 
dug  across  a  public  way,  which  is  a  common  nusance,  a 

(e)  1  Saund.  by  Wins.  346  b.  reallynotbroughtto  trya  right,  andthe 

(/)  Wells  V.  Watling,  2  Bl.  Rep.  damages,  as  recovered  by  verdict,  are 

1233  ;  et  vide  Marzetti  v.  Williams,  1  under  40^'.  the  plaintiff  will  in  general 

B.  &  Adol.  426 ;  Ulofcld  v.  Payne,  not  recover  his  costs  ;  see  43  Eliz.  c. 

4  B.  &  Adol.  410.  6;  21  Jac.  1,  c.   16;  3  &  4  Vict. 

ig)  Where  the  action  however  is  c.  24. 
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[[man  or  his  horse  suffer  any  injury  by  falling  therein,  then, 
for  this  particular  damage,  which  is  not  common  to  others, 
the  party  shall  have  his  action  (A).]]  And  so  in  the  case 
of  unlawful  violence  done  to  the  person,  though  that 
always  amounts  in  contemplation  of  law  to  a  crime,  and, 
under  particular  circumstances,  even  to  a  felony,  yet  the 
party  injured  is  entitled  to  his  civil  remedy.  But  even 
here  this  distinction  is  to  be  observed,  that  in  the  case  of 
a  felony  the  remedy  for  the  private  injury  is  suspended 
until  the  sufferer  has  fulfilled  his  duty  to  the  public  by 
prosecuting  the  offender  for  the  public  crime  (i) ;  though 
for  a  mere  misdemeanor,  such  as  assaults,  batteries,  libels, 
and  the  like,  the  right  of  action  is  subject  to  no  such 
impediment. 

Moreover,  though  an  action  will  lie  (as  we  have  seen) 
for  an  injury,  unattended  with  actual  loss  or  damage,  yet 
none  can  be  maintained  even  for  loss  or  damage  actually 
inflicted,  unless  it  result  from  an  injury  ;  it  being  a  maxim, 
that  a  mere  damnum  abstjue  injuria  is  not  actionable.  Thus, 
if  I  have  a  mill,  and  my  neighbour  builds  another  mill  upon 
his  own  ground,  per  quod  the  profit  of  my  mill  is  dimi- 
nished, yet  no  action  lies  against  him,  for  every  one  may 
lawfully  erect  a  mill  on  his  own  ground.  But  if  I  have  a 
mill  by  prescription  (A)  on  my  own  land,  and  another  erects 
a  new  mill,  which  draws  away  some  portion  of  the  stream 
from  mine,  so  as  to  diminish  its  former  power,  an  action 
will  lie  against  him  of  trespass  on  the  case  (/). 

It  may  also  be  remarked,  that  a  plaintiff*  is  not  entitled 
to  recover  in  respect  of  any  damage  that  is  too  remote; 
or,  in  other  words,  flows  not  naturally  and  directly  from 
the  alleged  injury  (w).  Thus,  where  the  plaintiff',  being 
director  of  certain  musical  performances,  brought  an  action 
on  the  case  against  the  defendant  for  publishing  a  libel  on 

(ft)  3Bl.Com.220;  VVilks  v,  Hun-  (/)  Bac.  Ab.  Actions  on  the  Case, 

gerford  Market,  2  Bing.  N.  C.  281.  (C),  and  the  authorities  there  cited. 

(i)  Crosby  V.  Leng,  12  East,  409;  (m)  Com.   Dig.  Action  on   Case, 

7  &  8  Geo.  4,  c.  29.  s.  57.  Defamation. 

(k)  Vide  sup.  vol.  ii.  p.  13. 
VOL.  111.  H  H. 
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a  public  singer  engaged  by  the  plaintiff,  alleging  that  she 
was  thereby  deterred  from  performing  in  public,  through 
the  apprehension  of  being  ill  received,  so  that  the  plaintiff 
lost  the  profits  which  would  otherwise  have  accrued  to 
him  as  such  director,  it  was  held  that  the  damage  was  too 
remote,  and  the  action  not  maintainable  (w). 

As  to  suits  of  every  class,  it  is  generally  true  that  the 
right  of  action  is  not  assignable,  so  as  to  enable  the  assig- 
nee to  sue  in  his  own  name.     But  in  certain  cases  it  is 
transferred  by  the  operation  of  law.     Thus  the  rights  of 
action  of  a  bankrupt  or  an  insolvent  pass  (with  certain 
exceptions)  to   their  assignees ;  and   upon    the    death   of 
either  of  the  parties  between  whom  a  cause  of  action  has 
arisen,  the  right  of  maintaining  such  action  survives  in 
general  to  or  against  his  executors  or  administrators.     But 
in  respect  to  suits  which  are  founded  on  the  violation  of 
personal  rights  (o),  as  in  the  case,  for  example,  of  an  action 
for  slander,  the  maxim  is,  that  they  die  with  the  person  {p). 
And  by  the  common  law  this  extended  to  every  case  of 
tort  (q).     But  it  is  now  no  longer  the  rule  as  regards  torts 
committed  in  respect  of  property.     For  by  4  Edw.  III.  c. 
7,  trespass  may  now  be  maintained  hy  executors  or  ad- 
ministrators for  trespasses  to  the  goods  of  the  testator  or 
intestate ;  and  by  3  &  4  Will.  IV.  c.  42,  s.  2,  it  is  pro- 
vided that  trespass,  or  trespass  on  the  case,  (according  to 
circumstances,)  may  be   maintained   by  the  executors  or 
administrators,  for  any  injury  to  the  real  estate    of  the 
deceased,  conmiitted  in  his  lifetime,  provided  it  were  com- 
mitted within  six  calendar  months  before  his  death,  and 
the  action  brought  within  one  year  after  his  death.     And 
farther,  that  the  same  forms  of  action  may  be  maintained 

(n)  Ashley  v.  FlHrrison,  1  Esp.  48 ;  304. 

et  vide  Kelly  v.  Partington,  5  H.  &c  (o)  As  to  personal  rights,  vide  sup. 

Adol.  645;   Knight  v.  (Jibbs,  1   Ad.  vol.  i.  p.  126. 

&  El.  43 ;  Green  v.  Button,  I  Tyr.  fie  (p)  3  Ml.  Com.  .'^02. 

G.  118;  Langridge  u.  ].evy,  2  Mee.  (q)  1  Chit.  PI.  56.  As  to  torts,  \ide 

&  W.  AI9;  S.  C.  in  error,  4  Mee.  &  sup.  p.  460. 
W.  337;  2  Smith's  Leading  Cases, 
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against  executors  or  administrators  for  any  wrong  com- 
mitted by  the  deceased  against  another  in  re8|)ect  of  bis 
property,  real  or  personal,  provided  it  have  been  committed 
within  six  calendar  months  before  his  death,  and  the  action 
be  brought  within  six  calendar  months  after  the  executors 
or  administrators  have  taken  on  themselves  the  adminis- 
tration. 


H  H  2 
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CHAPTER  VIII. 

OF  CIVIL  INJURIES  COGNIZABLE  IN  THE  COMMON 

LAW  COURTS — continued. 


Having  in  the  course  of  the  last  chapter  entered  into 
some  general  explanations  with  regard  to  the  nature  of 
the  great  common  law  remedy,  by  action,  (a  subject  to 
which  we  shall  have  occasion  to  revert,)  we  now  resume 
our  inquiry  into  the  civil  injuries  cognizable  in  the  courts 
of  the  common  law, — to  the  right  apprehension  of  which 
we  have  deemed  some  preliminary  acquaintance  with  the 
scheme  of  actions  essential. 

The  rights  which  are  severally  due  to  the  different 
members  of  the  community,  and  the  establishment  and 
maintenance  of  which  we  have  considered  as  the  great 
objects  of  municipal  law,  were  divided  (as  we  may  re- 
member) into  personal  rights,  rights  of  property,  rights  in 
private  relations,  and  public  rights  (a).  It  will  be  conve- 
nient, therefore,  in  proceeding  to  a  farther  investigation  of 
the  civil  injuries  cognizable  in  the  courts  of  common  law, 
to  subject  these  injuries  (which  are  but  the  violations  of  so 
many  rights)  to  a  similar  distribution. 

I.  First,  then,  as  to  such  injuries  as  direct  personal  rights, 
viz.  the  right  of  personal  security,  (coraj)rising  those  of  life, 
limbs,  body,  health  and  reputation,)  and  the  right  of  per- 
sonal liberty  {b). 

Ist.  Of  injuries  which  affect  the  life  of  man,  it  is  suffi- 
cient to  remark,  that  they  are  not  merely  civil  wrongs,  but 
[[one  of  the  most  atrocious  species  of  crimes ;]]  and  con- 

(a)  Vide  sup.  vol.  i.  p.  128.  (b)  Vide  sup.  vol.  i.  p.  129. 
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sequently  \j\o  not  fall  under  our  present  contemplation, 
but  must  be  reserved  for  the  next  Book  of  these  Com- 
mentaries. 

2,  3.  The  two  next  species  of  injur'        "     ting  the  limbs 
or  bodies  of  individuals,  shall  be  con  m  one  and  the 

same  view.  And  thege  may  be  committed,  1 .  By  threats 
or  menaces  of  bodily  hurt,  through  fear  of  which  a  man'a 
business  is  interrupted.  A  menace  alone,  without  a  con- 
sequent inconvenience,  makes  not  the  injury ;  but  to  com- 
plete the  wrong,  there  must  be  both  of  them  together  (c)]] 
Q2.  By  assault,  which  is  an  attempt  or  ofler  to  beat  another 
without  touching  him :  as  if  one  lifls  up  his  cane  or  his 
fist  in  a  threatening  manner  at  another,  or  strikes  at  him, 
but  misses  him,  this  is  an  assault,  ituultus,  which  Finch  (d) 
describes  to  be  "  an  unlawful  setting  upon  one's  person."]] 
Q3.  By  battery y  which  is  the  beating  of  another.  The  least 
touching  of  another's  person,  wilfully  or  in  anger,  is  a  bat- 
tery (e) ;  for  the  law  cannot  draw  the  line  between  different 
degrees  of  violence,  and  therefore  totally  prohibits  the  first 
and  lowest  stage  of  it, — every  man's  person  being  sacred, 
and  no  other  having  a  right  to  meddle  with  it  in  any  the 
slightest  manner.  And  therefore  upon  a  similar  principle, 
the  Cornelian  law,  De  injuriis,  prohibited  pulsation  as  well 
as  verberation, — distinguishing  verberation,  which  was  ac- 
companied with  pain,  from  pulsation,  which  was  attended 
with  none  (^ )•]]  Q4.  By  wounding,  which  consists  in  giving 
another  so*"me  dangerous  hurt,  and  is  only  an  aggravated 
species  of  battery.  6.  By  mayhem,  which  is  an  injury  still 
more  atrocious.  It  consists  in  violently  depriving  another 
of  the  use  of  a  member  proper  for  his  defence  in  fight. 

(c)  The  doctrine  that    trespass   is  («)  Vide  Pursell  r.  Horn,3  Nev.St 

the  proper  form  of  action  for  a  threat,  P.  564  ;  Stephens  i-.  Myers,  4  Car.  it 

attended  with  injurious  consequences,  P.  349  ;   Forde  v.  Skinner,  ibid.  239 ; 

has  been  questioned.     But  see  Finch ^  James  r.  Campbfll.  5  Car.&  P.  372; 

L.  202  ;  2  Rol.  Ab.  545 ;  Com.  Dig.  Moriarty  v.  Brooks,  6  Car.  &  P.  684 ; 

Battery    (D.),    in    accordance    with  Blake  v.  Barnard,  9  Car.  &  P.  626. 

Blackstone  on  this  subject.  (  /")  Ff.  47,  10,  5. 

(d)  Finch,  L.  202. 
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[[This  is  a  battery  attended  with  this  aggravating  circum- 
stance, that  thereby  the  party  injured  is  for  ever  disabled 
from  making  so  good  a  defence  against  future  external 
injuries  as  he  might  otherwise  have  done.  Among  these 
defensive  members  are  reckoned  not  only  arms  and  legs, 
but  a  finger,  an  eye,  and  a  foretooth  (/),  and  also  some 
others  {g).  But  the  loss  of  one  of  the  jaw-teeth,  the  ear, 
or  the  nose,  is  no  mayhem  at  common  law,  as  they  can  be 
of  no  use  in  fighting.  For  each  of  these  five  injuries, 
threats,  assault,  battery,  wounding,  and  mayhem,  an  action 
of  trespass  will  lie,  wherein  the  jury  will  give  adequate 
damages  (A).]]  And  for  the  four  last,  at  least,  Qan  in- 
dictment may  be  brought  as  well  as  an  action.^  It  is  to 
be  observed,  however,  as  to  all  these  acts,  that  to  render 
them  either  actionable  or  indictable,  they  must  be  com- 
mitted on  an  unlawful  occasion  ;  for  they  are  all  in  some 
cases  justifiable,  and  form  no^just  ground  of  complaint 
either  civil  or  criminal.  Thus  assault  and  battery  are 
justifiable  [[where  one  who  hath  authority,  a  parent  or 
master,  gives  moderate  correction  to  his  child,  his  scholar, 
or  his  apprentice  (i).  So  also  on  the  principle  of  self- 
defence  ;  for  if  one  strikes  me  first,  or  even  only  assaults 
me,  I  may  strike  in  my  own  defence,  and  if  sued  for  it, 
may  plead  son  assault  demesne  (j ),  or  that  it  was  the 
plaintiff's  own  original  assault  that  occasioned  it ;]]  and 
supposing  a  dangerous  scuffle  thereon  to  take  place,  I  may 
even,  for  my  own  preservation,  wound  or  maim  my  adver- 
sary, and  justify  it  under  a  similar  plea  (A;).     [[So  likewise 

(/)  Finch,  L.  204.  that  it  is  the  same  wound  concerning 

(g)  I  Hawk,  P.  C.  111.  which  evidence  was  given  to  the  jury. 

(h)  VViih  respect  to  the  action  for  Christian's  Black,  vol.  iii.  p.  121,  (n.), 

mayhem,    it  is   said    to   be   attended  cites  Brown  v.  Seymour,  1  Wils.  5  ;  I 

with  this  peculiarity,  that    the  court  Barnes,  106. 

in  which  the  action  is  brought  has  a  (i)  Mawk.  P.  C.  b.  1,  c.  61,  s.  23  ; 

discretionary    power    to  increase  the  Winstone  v.  Linn,  1  B.  &  C.  469. 

damages  if  they  think  the  jury  at  the  (j)  Oakes  v.  Wood,  3  Mce.  &  W. 

trial  have  not  been  sutlicicniiy  liberal  150. 

to  the  plaintiir ;  but  this  must  be  done  (fc)  Cockcroft  v.  Smith,  2  Salk.  642. 

iup«r  viium  t>ii/n«rti,  and  upon  proof 
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pn  defence  of  my  goods  or  possessions,  if  a  man  endeavours 
to  deprive  me  of  them,  I  may  justify  laying  hands  upon 
him  to  prevent  him ;  and  in  case  he  persists  with  violence, 
I  may  proceed  to  beat  him  away  (/).  Thus,  too,  in  the 
exercise  of  an  office,  as  that  of  churchwarden  or  beadle,  a 
man  may  lay  hands  upon  another  to  turn  him  out  of 
church,  and  prevent  his  disturbing  the  congregation  (w) ; 
and  if  sued  for  this  or  the  like  battery,  he  may  set  forth 
the  whole  case,  and  plead  that  he  laid  hands  upon  him 
gently,  molliter  muuus  imposnit,  for  this  purpose.]]  6.  The 
limbs  and  bodies  of  individuals  may  also  be  aH'ected  by 
indirect  or  consequential,  as  well  as  immediate  injury,— > 
particularly  by  negligence  in  the  performance  of  duties  :  as 
in  the  case  where  a  passenger  in  a  coach  is  overturned  by 
the  carelessness  of  the  driver  (»).  The  remedy  for  this  sort 
of  injury  is  an  action  of  trespass  on  the  case,  which  may  be 
brought  not  only  where  the  coach  proprietor  is  guilty  of 
the  negligence  in  his  own  person,  but  also  where  the 
fault  was  that  of  his  servant ;  it  being  a  general  principle 
applicable  not  only  to  torts  of  this  description,  but  to  all 
other  torts,  and  indeed  to  trespasses  also,  that  a  man  is 
civilly  liable  not  only  for  what  he  does  in  his  own  person, 
but  what  he  does  in  the  person  of  another,  acting  at  the 
time  by  his  authority.  For  qui  facit  per  alium,  facit  per 
se.  Another  consequential  injury  to  the  bodies  of  indi- 
viduals, falling  under  the  same  head,  is  that  of  damage  done 
to  the  person,  by  a  dog  or  other  brute  animal,  used  to  do 
mischief;  in  which  case  Qhe  owner  must  answer  for  the 
consequences,  if  he  knows  of  such  evil  habit,^  unless  the 
dog  were  kept  for  the  protection  of  the  house  and  yard, 
and  the  attack  was  owing  to  the  plaintiff's  having  impro- 
perly or  incautiously  entered  the  premises  by  night  (o). 

(/)  Finch,  L.  203.  A.  i  E.  N.  S.29. 

(m)  Hawe  v.  Planner,  1  Sid.  301  ;  (o)  Rlylh  D.Topham,  Cro.  Jac.  158  ; 

S.  C.  1  Saund.  10.  Brock  v.  Copelaod,  1  Esp.  203  ;  Bird 

(n)  Brotherton  v.  Wood,  3  Brod.  &  v.  Holbrook,  4  Bing.  642  ;  Hartley  r. 

Bing.  54;    Randleson  v.  Murray,    8  Harriman,  1  B.  &Ald.  620;  ThooMB 

Ad.&  El.  109;    Lynch  v.  Xurdin,  1  v.  Morgan,  5  Tyr.  1085. 
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[[4.  Injuries  affecting  a  man's  health  are,  where  by  any 
unwholesome  practices  of  another,  a  man  sustains  any 
damage  in  his  vigour  or  constitution,  as  by  selling  him 
bad  provisions  or  wine  {I) ;  by  the  exercise  of  a  noisome 
trade,  which  infects  the  air  in  his  neighbourhood  {m)-^  or 
by  the  neglect  or  unskilful  management  of  the  surgeon, 
apothecary,  or  general  practitioner  who  attends  him  (n). 
[^For  it  hath  been  solemnly  resolved  (o),  that  mala  praxis 
is  a  great  misdemeanor  and  offence  at  common  law,  whe- 
ther it  be  for  curiosity  and  experiment,  or  by  neglect ; 
because  it  breaks  the  trust  which  the  party  had  placed  in 
his  physician,  and  tends  to  the  patient's  destruction.  Thus 
also,  in  the  civil  law  (p),  neglect  or  want  of  skill  in  phy- 
sicians or  surgeons  "  culpcB  adnumerantur  ;  veluti  si  medicus 
curationem  dereliquerit,  male  guempiam  secuerit,  aut  per- 
peram  ei  medicamentum  dederit."  These  are  wrongs  or 
injuries  unaccompanied  by  force,  for  which  there  is  a  re- 
medy in  damages,  by  an  action  of  trespass  on  the  case ;]] 
and  in  case  of  gross  misconduct,  the  party  may  in  some 
cases  also  be  indicted  (q). 

5.  [[Injuries  affecting  a  man's  reputation  or  good  name^ 
are,  first,  by  malicious  and  defamatory  words.  And  as  to 
this  injury  (the  remedy  for  which  is  also  by  trespass  on 
the  case),  we  may  in  the  first  place  remark,  that  though 
malice  is  a  necessary  ingredient,  yet  where  words  are  in  a 
legal  sense  defamatory,  and  it  does  not  appear  that  they 
were  spoken  on  any  such  lawful  occasion  as  to  rebut  the 
supposition  of  malice,  the  law  will  always  conclude  them 
to  be  malicious  (r).  The  cases  in  which  words  will  be 
considered  defamatory,  so  as  to  amount  to  the  legal  in- 

(/)  1  Rol.  Abr.  90 ;  R.  v.  Souther-  Lauphier  v.  Phipos,  8  Car.  &  P.  475. 

ton,  6  East,  133.  (o)  Ld.  Rayn;.  ubi  supra. 

(m)  9  Rep.  58;    Hutt.  135;    R.  v.  (p)  Inst.  4,  3,  6,  7. 

Dewsnap,  16  East,  194.  (q)  R.  v.  Long,  4  Car.  &  P.  398 ; 

(n)    Dr.    Groenvelt's   case,   1    Ld.  ibid.  407,  n.  (a). 

Raym.214;  Scare  «;.  Prentice,  8  East,  (r)  Mromageu.  Prosser,  4  B.  &  C. 

348;    Slater  v.  IJaker,  2  Wils.  359;  247;  Hair  v.  Wilson,  9  B.  8c  C.  643. 
HanckH  v.  Hooper,  7  Car.  &  P.  81  ; 
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jury  of  which  we  now  speak,  are  as  foUowB :  rh  where 
a  man  utters  any  thing  of  another  Qwhich  may  either 
endanger  him  in  law,  by  impeaching  him  of  some]]  punish- 
able (s)  [[crime, — as  to  say  that  he  hath  poisoned  another, 
or  is  perjured  (/) ;  or  which  may  exclude  him  from  society, 
— as  to  charge  him  with  having  an  infectious  disorder,]] 
tending  so  to  exclude  him  (u) ;  Qor  which  may  impair  or 
hurt  his  trade  or  livelihood  (v), — as  to  call  a  tradesman  a 
bankrupt,  a  physician  a  quack,  or  a  lawyer  a  knave  Q  or 
which  may  disparage  him  in  au  office  of  public  trust,— «s 
to  say  of  a  magistrate  that  he  is  partial  and  corrupt  (v). 
But  scandalous  words  [[which  concern  matters  merely 
spiritual,  as  to  call  a  man  heretic  or  adulterer,  are  cog- 
nizable only  in  the  ecclesiastical  court  (x)  []  And  the  case 
is  the  same  as  to  words  imputing  unchastity  to  a  woman, 
except  that,  by  the  custom  of  London,  an  action  may  be 
maintained  for  that  species  of  slander  in  the  city  courts  (y). 
[[Words  spoken  in  derogation  of  a  peer  or  judge,  or  other 
great  officer  of  the  realm,  which  are  called  scandahtm  magna- 
tum,'2  are  held  to  be  particularly  heinous  (r) ;  Qaud  though 
they  may  be  such  as  would  not  be  actionable  in  the  case  of 
a  common  person,  yet  when  spoken  in  disgrace  of  such 
high  and  respectable  characters,  they  amount  to  an  atro- 
cious injury,  which  is  redressed  by  an  action  on  the  case, 
founded  on  many  antient  statutes  (a),  as  well  on  behalf  of 
the  crown,  to  iuHict  the  punishment  of  imprisonment  on 
the  slanderer,  as  on  behalf  of  the  party,  to  recover  damages 
for  the  injury  sustained.]]     But  no  resort  to  this  action 

(«)HoUv.Scholefield.6T.R.691  ;  (y)   Com.  Dig.  obi  sap.  F.  20; 

Heming  v.  Power,  10  Mee.  &  W.  564.  Pulling's  Law*  of  London,  186,  tad 

(t)  Finch's  Law,  185.  see  the  authorities  there  cited.     As  to 

(«)  Such  as  leprosy,  &c. ;    Com.  a  similar  custom  in  the  citj  of  Bristol, 

Dig.  Act  Def.  (D),  28.  vide  Power  v.  Shaw,  1  Wils.  62. 

(v)  Jones  V,  Liuler,  7  Mee.  &  W.  (»)  Earl  of  Peterborough  v.  Sir  J. 

423.  Mordant.  1  Vent.  60. 

(w)  Cora.  Dig.  ubi  sup. ;  2  Cro.  90  ;  (a)  Westm.  1,  3   Edw.  I,  c.  34; 

Ashton  r.  Blagrave,  Ld.  Raym.  1369.  2  Rich.  2,  st.  2,  c.  5  ;  12  Rich.  2, 

(jr)  Parrel  v.  Carpenter,  Noy,  64.  c.  1 1. 
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having  been  made  in  modern  times,  it  is  now  in  a  manner 
forgotten.  [[It  is  said  that  formerly  no  actions  were  brought 
for  words,  unless  the  slander  were  such,  as,  if  true,  would 
endanger  the  life  of  the  object  of  it(i).  But  too  great 
encouragement  being  given  by  this  lenity  to  false  and 
malicious  slanderers,  it  is  now  held,  that  for  scandalous 
words  of  the  several  species  before  mentioned  (that  may 
endanger  a  man  by  subjecting  him  to  the  penalties  of  the 
law,  may  exclude  him  from  society,  may  impair  his  trade, 
or  may  affect  a  peer  of  the  realm,  a  magistrate,  or  one  in 
public  trust),  an  action  on  the  case  may  be  had,  without 
proving  any  particular  damage  to  have  happened,  but 
merely  upon  the  probability  that  it  might  happen.  But 
with  regard  to  words  that  do  not  thus  apparently,  and 
upon  the  face  of  them,  import  such  defamation  as  will  of 
course  be  injurious,  it  is  necessary  that  the  plaintiff  should 
aver  some  particular  damage  to  have  happened,  which  is 
called  laying  his  action  with  a  per  quod.'^  As  if  I  say  of 
a  commission  agent,  that  he  is  an  unprincipled  man,  and 
borrows  money  without  repaying  it,  this  is  not  actionable 
unless  there  be  special  damage ;  but  if  I  say  this  to  a 
person  who  was  going  to  deal  with  him,  and  he  forbears 
to  do  so  in  consequence  of  its  being  said,  an  action  will 
lie  against  me  (c).  So  if  I  impute  heresy  or  adultery  to 
another,  which  are  matters  merely  spiritual,  yet  if  he  can 
show  that  he  was  thereby  exposed  to  temporal  damage, 
he  may  sue  me  in  a  court  of  common  law  {d) ;  and  the 
case  is  the  same  if  I  impute  unchastity  to  a  woman,  and  she 
can  show  that  she  has  thereby  lost  a  marriage  (e).  And  [[in 
like  manner  to  slander  another  man's  title,  by  spreading 
such  injurious  reports  as,  if  true,  would  deprive  him  of  his 
estate  (as  to  call  the  issue  in  tail,  or  one  who  hath  land 
by  descent,  a  bastard),  is  actionable,]]  provided  it  be  not 

(6)  King  V.  Sir  E.  Lake,  2  Vent.       Mapledoram,  2  T.  R.  473  ;   Hois  v. 
28.  Bois,   1    Lev.   134;   Stephens  d.  Cor- 

(c)  Storey  v.  Cballands,  8  Car.  &       ben,  3  Lev.  595. 

P.  234.  (e)  Com.  Dig.  ubi  sup.  D.  30. 

(d)  3  LMa.  Com.  126  ;  Carilake  v. 
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done  in  the  bond  fide  assertion  of  the  defendant's  own 
title,  and  [[provid^  any  special  daoMge  aoeroM  to  the 
proprietor  thereby,  as  if  he  loses  an  opportunity  of  selling 
the  laud  (/).]]  It  is,  however,  to  be  understood,  that  even 
where  special  damage  has  thus  been  i»U!>taiiied  in  conse- 
quence of  words  spoken  with  respect  to  person  or  pro- 
perty, yet  if  the  words  are  not  disparaging  in  tbemielvefl, 
it  is  damnum  abggue  injuria,  and  no  action  can  be  main- 
tained upon  them  (g).  So  even  where  the  words  are  cU§- 
paraging,  and  attended  with  special  damage,  or  of  euch  a 
kind  as  even  without  special  damage  will  sustain  enaction, 
yet  if  they  are  [^spuken  in  a  friendly  manner,  as  by  way 
of  advice,  admonition,  or  concern,  without  any  tincture  or 
circumstance  of  ilUwill,^  they  are  not  actionable,  Qfor  in 
such  case  they  are  not  malicioutly  spoken,]]  which  is  part 
of  the  definition  of  the  injury  in  question.  And  on  the 
same  principle  are  protected  all  such  statements  aa  it  is 
usual  to  comprehend  under  the  name  of  priri^ijj^  com- 
munications (/<),  viz.  those  which  are  made  on  such  law- 
ful occasions  as  tend  to  rebut  i\it  priata  facie  inference  of 
malice  which  otherwise  arises  from  a  statement  derogatory 
to  private  character ;  as  w  here  a  man  communicates  to 
another  circumstances  which  it  is  right  that  he  should 
know  in  relation  to  a  matter  in  which  they  have  a  mutual 
interest,  but  tending  to  the  disparagement  of  a  tliird  person; 
or  where  a  master,  being  called  upon  for  the  character 
of  a  servant  who  has  left  him,  charges  him  with  a  theft. 
For  in  such  cases  as  these  no  action  lies,  unleaa  some 
proof  of  malice  beyond  the  uttering  of  the  words  be 
oflbred,  as  that  the  defendant  knew  them  to  be  false  (t). 

(/)    As  to   slander  of  title,  vide  Hawkins,   1  T.  R.    110;    Rogen  r 

Smith  V.  Spooner,  3  Taunt.  246;    Ho-  Clifion,  3  Bos.  &  Pul.  594  ;    Knight 

bertson  r.  M'Dougall,  4  Hing.  670;  v.   Gibbs.    I   A.  &  £.  43;  Martin*. 

Mdlachy  i'.  Soper,  3  Biog.  N.  C.671.  Strong,  b  \.  6i.  E.  535  ;  Padaora  «. 

(g)  Kelly  V.  Partington,  5  B.  &  Lawrence,  II  A.  &  £.380;  Tuson  ». 

Ad  645.  Evans,   12  A.  it  E.  733  ;   Wright  v. 

{h)    As  to   friendly   or   privileged  Woodgate,  1  Tyr.  St  G.  12. 
communications,   see    Wetlierston   v.  (i)   In   Lord  Northamptoo't  caM, 
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Also,  if  the  defendant  be  able  to  prove  the  words  to  be 
true,  no  action  will  lie  for  any  words  of  defamation  what- 
ever(i),  whether  they  were  spoken  on  a  privileged  occasion 
or  not,  and  whether  special  damage  has  ensued  or  not ; 
for  the  law  then  deems  them  to  be  justifiable.  [|As  if  I 
can  prove  the  tradesman  a  bankrupt,  the  physician  a 
quack,  and  the  lawyer  a  knave,  this  will  destroy  their 
respective  actions,^  a  rule  similar  to  that  which  prevailed 
in  the  civil  law,  and  probably  founded  on  the  same  policy  : 
"  eum  qui  nocentem  infamat,  non  est  aquurriet  bonum  ob  earn 
rem  condemnari ;  delicto  eriim  nocentium  nota  esse  oportet 
et  expedit  (j)." 

A  second  way  of  affecting  a  man's  reputation  is  by  pub- 
lishing a  libel  upon  him,  which,  as  regards  the  present 
purpose,  may  be  defined  to  be  some  writing,  picture,  or 
the  like,  containing  malicious  and  defamatory  matter ; 
and  as  regards  the  nature  of  this  injury  and  the  remedy, 
they  are  in  general  similar  to  what  has  been  already  laid 
down  in  the  case  of  words  spoken,  but  subject  to  some 
material  differences.  For  not  only  such  imputations  as 
will  support  an  action  for  words,  but  all  contumelious 
matter  that  tends  to  degrade  a  man  in  the  opinion  of  his 
neighbours  or  to  make  him  ridiculous,  will  amount,  when 
conveyed  in  writing,  or  by  picture,  or  the  hke,  to  libel  (/<;). 
It  seems  also  always  necessary,  when  the  libel  is  by  way 

12  Rep.    134,  it  is  laid   down   that  Lord  Churchill  v.  Hunt,  2  B.  &  Aid. 

where  the  words  spoken  by  the  de-  685;  Cheese  t).  Scales,  10  Mee.  &  W. 

fendant  are  a  mere  repetition  of  what  488;  Hearne  v.  Stowell,  12  A.  &  E. 

lie  has  himself  heard   from  another,  719.    The  proper  course  at  the  trial 

and  he  names  his  author  at  the  time,  of  an  action  for  libel  is,  for  the  judge 

he  is  not  liable  to  an  action.      Sed  to  define  to  the  jury  what  a  libel  is  in 

vide  M'Phersoni).  Daniels,  10  B.&  C.  point  of  law,  and  then  to  leave  it  to 

269  ;  De  Crespigny  v.   Wellesley,  5  the  jury  to  say  whether  the  publica- 

Bing.  392.  tion  in  question  falls  within  that  defi- 

(t)  As  to   the  manner  of  pleading  nition.   Pariniter  v,  Coupiand,  6  Mee. 

the  truth  of  the  words,  see  Hickinbo-  &  W.  105.     By  Mr.  Fox's  Act,  32 

tham  V.  Leach,  10  Mee.&  W.  361.  Geo.  3,  c.  60,  the  law  is  declared  to 

(j)  Ff.  47,  10,  18.  be  the  same  in  criminal  prosecutions 

(k)  Thorlcy  v.  Lord  Kerry,  4  Taunt.  for  libel. 
355;   Cook  v.   Ward,  6  Bing.  409; 
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of  picture,  or  similar  representation,  [[to  show  by  proper 
innuendoes  and  averments  of  the  defendant's  meaoing,  the 
import  and  application  of  the  scandal,]]  in  order  to  make 
it  appear  that  such  libel  by  picture  was  understood  to  be 
levelled  at  the  plaintiff;  but  in  the  case  of  words,  an 
innuendo,  though  often  used,  is  in  many  cases  superfluous. 
Again,  it  is  to  be  observed,  that  while  oral  defamation  is 
ground  for  an  action  only,  there  are  in  the  case  of  pub- 
lishing a  libel,  Qwo  remedies — one  by  indictment  and  the 
other  by  action  ;  the  former  for  the  public  oSene^,  (for 
every  libel  has  a  tendency  to  the  breach  of  the  peace  by 
provoking  the  person  libelled  to  break  it,)  and  the  latter  to 
repair  the  party  in  danutges,  for  the  injury  done  by  him.]] 
And  formerly  the  rule  was,  that  on  an  indictment  for  pub> 
lishing  a  libel  the  defendant  was  not  allowed  to  alle^  the 
truth  of  it  by  way  of  justification  (/).  But  in  the  actioo  for 
damages  the  defendant  might  (in  like  manner  as  for  words 
spoken)  adopt  that  line  of  defence  (m).  And  on  this  latter 
point  the  law  is  still  the  same;  but  on  the  former  it  is  now 
materially  altered  by  the  late  act  6  k  7  Vict  c.  96,  for 
amending  the  law  respecting  defamatory  words  and  libel. 
By  this  act  it  is  provided,  that  in  pleading  to  any  indict- 
ment or  information  for  a  defamatory  Ubel  the  defendant 
may,  by  way  of  defence,  allege  the  truth  of  the  matters 
charged  ;  and  farther,  that  it  was  for  the  public  benefit  that 
the  matters  charged  should  be  published,  showing  the  par- 
ticular fact  or  facts  by  reason  whereof  it  was  for  the  public 
benefit ;  and  that  if  after  such  plea  the  defendant  shall  be 
convicted,  it  shall  be  competent  to  the  court,  in  pro- 
nouncing sentence,  to  consider  whether  the  guilt  of  the 
defendant  is  aggravated  or  mitigated  by  the  plea  and  the 
evidence  thereon.  The  same  act  also  contains  provisions 
intended  to  relieve  editors  and  proprietors  of  newspapers 
or  other  periodical  publications  from  the  hardship  to  w  hich 
they  were  subject  under  the  former  law,  in  being  held  liable, 

(/)  5  Rep.  125.  (m)  Uke  ».  Hallon,  HoJ>.  253  ;  11 

Mod.  99. 
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absolutely  and  without  qualification,  for  all  libels  therein 
inserted,  though  inserted  without  their  knowledge.  These 
enactments  are  first,  that  in  an  action  for  a  libel  of  this 
description  it  shall  be  competent  to  the  defendant  to  plead 
that  it  was  inserted  without  actual  malice,  and  without 
gross  negligence,  and  that  before  the  commencement  of 
the  action,  or  at  the  earliest  opportunity  afterwards,  he 
inserted  in  the  same  publication  a  full  apology,  (or  if  the 
publication  should  be  ordinarily  pubhshed  at  intervals 
exceeding  a  week,  had  offered  to  publish  the  apology  in 
any  newspaper  or  periodical  publication  to  be  selected  by 
the  plaintiff,)  and  the  defendant  shall,  upon  such  plea,  be 
at  liberty  to  pay  into  court  a  sum  of  money  by  way  of 
amends  for  the  injury  sustained.  And  as  regards  an  in- 
dictment or  information  for  such  a  libel,  that  it  shall  be 
competent  to  defendant  to  prove  that  the  publication  was 
without  his  authority,  consent  or  knowledge,  and  did  not 
arise  from  want  of  due  care  and  caution  on  his  part.  The 
statute  farther  enacts,  that  in  all  indictments  or  informa- 
tions for  libel,  if  judgment  be  given  for  the  defendant,  he 
shall  be  entitled  to  costs  for  the  prosecution,  and  if  it  be 
given  against  him  upon  a  special  plea,  he  shall  be  liable 
to  pay  the  prosecutor  the  costs  occasioned  by  such  plea ; 
and  moreover,  that  every  person  convicted  of  maliciously 
pubhshing  a  defamatory  libel,  knowing  the  same  to  be 
false,  shall  be  liable  to  imprisonment  for  a  term  not  ex- 
ceeding two  years  in  the  common  gaol  or  house  of  cor- 
rection, and  to  pay  such  fine  as  the  court  shall  award,  and 
to  the  like  punishments  even  where  the  aggravation  of 
wilful  falsehood  does  not  exist,  but  with  reduction  of  the 
limit  of  imprisonment,  in  that  case,  to  one  year.  The  act 
also  contains  a  provision  which  applies  to  every  action  for 
defamation,  whether  oral  or  written,  viz.  that  it  shall  be 
lawful  for  the  defendant,  (after  notice  in  writing  of  his 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time 
of  pleading,)  to  give  in  evidence  in  mitigation  of  damages 
that  he  made  or  offered  an  apology  to  the  plaintiff  before 
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the  commencement  of  the  action,  or  as  soon  afterwards  as 
he  had  an  opportunity,  in  case  the  actioo  had  been  com- 
menced before  an  oppurtutiity  could  be  foond. 

\^A  third  way  of  destroying  or  injuring  a  man's  reputa- 
tion is  by  preferring  niahcious  iudictmeotB  or  pfoaacutioos 
against  hiiu,  wliich  under  the  mask  of  justice  and  public 
spirit  are  sometimes  made  the  engines  of  private  spite  and 
enmity.  For  this,  however,  the  law  has  given  a  very 
adequate  remedy  in  damages,  either  by  an  actioo  of  con- 
spiracy, which  cannot  be  brought  but  against  two  at  the 
least,]]  and  is  confined  to  the  particular  case  where  the 
plaintift'  has  been  acquitted  by  verdict,  upon  an  accnaetioD 
of  treason  or  felony  (m),  or  (which  is  the  only  way  now 
known  in  practice)  by  Qan  action  on  the  case  for  a  fake 
and  mahcious  prosecution,]]  which  may  be  brought  either 
against  a  single  person,  or  against  several,  with  an  alle- 
gation that  they  conspired  together  for  the  purpoee  (•). 
And  Qan  action  on  the  case  for  •  maUcioua  proeeeition 
may  be  founded  upon  an  indictment  wherem  no  aequiltel 
can  be  had ;  as  if  it  be  rejected  by  the  grand  jury,  or  be 
coram  nonjudice,  or  be  insufficiently  drawn.  For  it  ia  not 
the  danger  of  the  plaintitl,  but  the  scandal,  vexation  and 
expense  upon  which  this  action  is  founded  (o).  How- 
ever, any  probable  cause  for  preferring  it  is  sufficient 
to  justify  the  defendant.]]  Indeed,  in  order  to  main- 
tain this  action,  the  burthen  lies  on  the  plaintiif  showing 
that  no  probable  cause  existed  (p).  And  it  is  also  nn  until  I 
for  him  to  prove  either  that  he  was  acquitted  upon  such 
prosecution,  by  verdict  of  a  jury,  or  that  it  was  in  some 
other  manner  legally  terminated  in  his  favour(9).  No  action 

(m)  1  Sauad.  by  Wms.  229  a.  Dod,  2  B   &  Adol.  179  ;  Miugrove  v. 

(«)  Ibid.  Newel!.  I  Mee.  4c  W.  582  ;  Deliner 

(o)  Jones  V.  Gwynn.  10  Mod.  219,  v.  Towne,  I  A.  &  E.  N.  S.  333 ;  Pan- 

220  i  Chambers!;.  Robinson,  Str.  691.  loo  v.  VVilliams,2  A.&  E.  \.  S.  169; 

(p)  As  to  ibe  nature  of  this  action,  Miichell  *.  WUliaojs,  II  Alee.  &  W. 

as  founded  on  malice  and  the  want  205. 

of  probable  cause,  and  how   far  the  (9)  Mor^n  v,  Hughes,  2   T.  R. 

question  on  probable  cause  is  a  ques-  225;  VVilles,  520,  n,;  Whitwoith  t. 

tiou  for  the  jury,  vide  Blackford  v.  Hall,  2  B.  ii  Adol.  695. 
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(it  may  be  observed  here)  lies  in  a  court  of  law  for  a  mali- 
cious prosecution  before  a  court  martial  (r) ;  for  "  every 
reason  which  requires  the  original  charge  to  be  tried  by  a 
military  jurisdiction,  equally  holds  to  try  the  probable 
cause  by  that  jurisdiction  (s)." 

6.  Injuries  affecting  the  right  of  personal  liberty  are,  in 
the  first  place,  that  of  [|false  imprisonment  (t),  for  which 
the  law  has  not  only  decreed  a  punishment  as  a  heinous 
public  crime,  but  has  also  given  a  private  reparation  to  the 
party,  as  well  by  removing  the  actual  confinement  for  the 
present,  as  by  subjecting  the  wrongdoer  to  a  civil  action 
on  account  of  the  damage  sustained  by  the  loss  of  time 
and  liberty. 

To  constitute  the  injury  of  false  imprisonment  there  are 
two  points  requisite  :  1.  The  detention  of  the  person  ;  and 
2.  The  unlawfulness  of  such  detention.  Every  confine- 
ment of  the  person  is  an  imprisonment,  whether  it  be  in  a 
common  prison,  or  in  a  private  house,  or  in  the  stocks,  or 
even  by  forcibly  detaining  one  in  the  public  streets  (u). 
Unlawful  or  false  imprisonment  consists  in  such  confine- 
ment or  detention  without  sufficient  authority;  which  au- 
thority may  arise  either  from  some  process  from  the  courts 
of  justice,  or  from  some  warrant  from  a  legal  officer  having 
power  to  commit  under  his  hand  and  seal,  and  expressing 
the  cause  of  such  commitment,  or  from  some  other  special 
cause  warranted  for  the  necessity  of  the  thing,  such  as  the 
arresting  of  the  felon  by  a  private  person  without  warrant, 
or  the  impressment  of  mariners  for  the  public  service. 
False  imprisonment  also  may  arise  by  executing  a  lawful 
warrant  or  process  at  an  unlawful  time,  as  on  a  Sunday ; 
for  the  statute,  29  Car.  II.  c.  7,  s.  6,  hath  declared  that 
such  service  of  process,]]  except  in  cases  of  treason,  felony, 

(r)  At  to  courts  marlial,  vide  sup.  Fraucis,  1  Man.  &  Gr.  222  ;  Glynn  v. 

vol.  ii.  p.  600.  Houstoun,  2  Man.  &  Gr.  337  ;  Jones 

(i)  Johnstone  t).  Sutton  (iu  error),  v.  Gurdon,  2  Gale  &  D.  133  ;  Mit- 

1  T.  R.  649.  chell  v.  Forster,  12  A.  &  E.  72. 

(t)  See  as  to  this,  Smith  v.  Egging-  (u)  2  Inst.  589. 
ton,   7  Ad.  &   El.    167;   Edgcll   v. 
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or  breach  of  the  peace  Qsball  be  void.  Tbu  is  the  injury. 
As  for  the  remedy,]]  it  is  either  for  rewMwai  of  the  injury 
or  for  its  satisfaction  in  damages. 

The  means  of  removal  are  principally  by  writ  of  kabeas 
corpus.  But  this  is  a  subject  on  which  it  wottld  be  pre- 
mature at  present  to  enter,  as  it  will  properly  bdong  to  ft 
subsequent  chapter,  in  w  hich  we  shall  have  occaaioo  to  treat 
of  such  remedies  in  the  common  law  courts  as  are  distinct 
from  the  remedy  by  action  (a).  [^The  satisfactory  remedy 
fur  tills  injury  of  false  imprisonment  is  by  an  action  of 
trespass  &c.,  usually  called  an  action  of  fiilse  imprison- 
ment, which  is  generally  and  almost  ui  '  My  accom- 
panied with  a  charge  of  assault  and  also,  and 
therein  the  party  shall  recover  damages  fur  the  injury  be 
has  received."]] 

Besides  the  injury  of  false  impriioiimeot,  tbe  rigbt  of 
personal  liberty  may,  secondly,  be  invaded  by  an  arrest 
under  process,  lawful  in  itself,  executed  at  a  lawful  time, 
and  in  a  lawful  manner,  but  improperly  set  on  foot  by  a 
party  who  had  in  fact  no  sufficient  ground  or  even  pro- 
bable cause  for  taking  that  course ;  and  this  may  be 
either  in  the  way  of  a  civil  or  criminal  proceeding.  In  tbe 
former  case  the  injury  is  generally  described  as  a  malieious 
arrest  (6).  in  the  latter  as  a  malicious  prosecution,  of  whicb 
enough  has  already  been  said  in  reference  to  the  injury  it  in- 
flicts on  reputation.  As  to  malicious  arrest  it  is  only  another 
species  of  the  same  injury,  and  is  redressed  in  the  same  form 
of  action,  viz.  trespass  on  the  case ;  and  the  law  i   '  to 

it  being  in  almost  every  other  respect  the  sanu ,  lot 

require  to  be  repeated.  Indeed  the  occasions  of  malicious 
arrest  have  now  become  rare,  in  consequence  of  the  late 
change  of  the  law  (c),  by  w  hich  arrests  in  civil  suits  before 
judgment  obtained,  are  no  longer  allowable,  except  under 

(a)  Vide  post,  p.  693.  ulnsiip. 

(b)  See  as  to  this,  Saxon  V.  Castle,  (e)  Vide  statute  1  &  2  \1ct.  c. 
6  Ad.  &  El.  652;  Snailh  t?.  Eggington,       110. 

VOL.  III.  1  I. 
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special  circumstances,  and  under  the  authority  of  a  judge's 
order. 

II.  We  arrive  next,  according  to  the  order  proposed,  at 
the  consideration  of  such  injuries  as  affect  the  right  o^ pro- 
perty in  things  real,  or  (as  they  may  be  more  compen- 
diously described)  the  injuries  to  real  property. 

These  [[are  principally  six:  —  1.  Ouster;  2.  Trespass; 
3.  Nusance;  4.  Waste ;  5.  Subtraction;  6.  Disturbance.]] 

1.  Ouster,  or  dispossession,  is  a  wrong  or  injury  that 
may  be  sustained  in  respect  of  hereditaments  corporeal  or 
incorporeal  (c),  and  [[carries  with  it  the  amotion  of  posses- 
sion ;  for  thereby  the  wrongdoer  gets  into  the  actual  occu- 
pation of  the  land  or  hereditament,  and  obliges  him  that 
hath  a  right  to  seek  his  legal  remedy  in  order  to  gain  pos- 
session and  damages  for  the  injury  sustained  (cf).  And 
such  ouster  or  dispossession  may  either  be  of  the  freehold 
or  of  chattels  real.^ 

Ouster  of  the  freehold  is  effected  by  various  methods  : 
[[1,  3y  abatement ;  which  is  where  a  person  dies  seised 
of  an  inheritance,  and  before  the  heir  or  devisee  enters, 
a  stranger  who  has  no  right  makes  entry,  and  gets  pos- 
session of  the  freehold ;  this  entry  by  him  is  called  an 
abatement,  and  he  himself  is  denominated  an  abator  (e).[] 

(c)  3  Bl.  Com.  170.  The  idea  of  joint  tenants.  Co.  Litt.  199  b  ;  373  b  ; 
ouster,  however,  is  more  directly  appli-       Sraales  v.  Dale,  Hob.  120. 

cable  to  a  corporeal  hereditament,  or  (c)  Finch,  L.  195.     Blackstonere- 

land.     As  regards  those  which  are  in-  marks  here,  that  "  this  expression  of 

corporeal, it  is  in  general, as  Blackstone  "  abating,   which  is  derived  from  the 

remarks,  "  nothing  more  than  a  dis-  "  French,  and  signifies  to  quash,  beat 

turbance  of  the  owner  in  the  means  of  "  down,  or  destroy,  is  used  by  our  law 

coming  at  or  enjoying  them;"    and  "in  three  senses.  The  first,  which  seems 

therefore  it  was  always  held  that  a  "  to  be  the  primitive  sense,  is  that  of 

disseisin  of  these  amounted  to  an  ous-  "  abating  or  beating  down  a  nusance, 

ter  only  at  the  election  of  the  party  in-  "  (and  in  a  like  sense  it  is  used  in  stat. 

jured, — if,  for  the   purpose  of  more  "  Westm.  1,  3  Edw.  1,  c.  17,  whore 

easily  trying  the  right  in  a  real  action,  "  mention  is  made  of  abating  a  castle 

lie  was  pleased  to  suppose  himself  dis-  "  or  fortress)  ;  the  second  is  that  of 

•eised.     3  HI.  Cum.  170.  "  abating  a  writ  or  action,  where  it  is 

(d)  There  may  be  ouster  between  "  taken  figuratively,  and  signifies  the 
teuuuts  ia  common,  coparceners  and  "  overthrow  or  defeating  of  such  writ 
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Q2.  By  intrusion  ;  which  is  the  entry  of  a  stranger,  after  a 
particular  estate  of  freehold  is  determined,  before  him  in 
remainder  or  reversion.  And  it  happens  where  a  tt n mt 
for  term  of  lifedieth  seised  of  certain  lands  aodtMiemt-ui^j 
and  a  stranger  entereth  thereon  aA«r  such  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  rever- 
sion (/)  Q  such  stranger  being  termed,  in  the  technical 
sense  of  tile  word,  an  intruder.  [[3.  By  </useuM(^);]]  which 
is  [[a  wrongful  putting  out  of  him  that  is  setied  of  the  free- 
hold Q  not,  as  in  the  other  cases,  a  wrongful  entry  where 
the  possesiiion  was  vacant,  but  Qan  attack  upon  him  who 
is  in  actual  possession,  and  turning  him  out  of  it;]]  aud  as 
the  two  former  kinds  were  [[an  ouster  from  a  freehold  in 
law,3|  so  this  is  \jblu  ouster  frum  a  freehold  iu  deed.]]  All 
these  three  modes,  it  is  to  be  observed,  are  Qsuch  wherein 
the  entry  of  the  tenant  ab  tMitio,  as  well  as  the  continuance 
of  his  possession,  is  unlawful ;  but  the  two  remaining  are 
where  the  entry  of  the  tenant  was  at  first  lawful,  but  the 
wrong  consists  in  the  detaining  of  poaaeMion  alterwarda.]] 
[]4.  By  deforcement ;  this,  in  its  moat  extenaive  senae,  ia 
nomen  generalissimum ;  a  much  larger  and  more  compre- 
hensive expression  than  any  of  the  former;  it  then  signify- 
ing the  holding  of  any  lands  or  tenements  to  which  another 
person  hath  a  right  (^);  so  that  this  includes  as  well  an 
abatement,  an  intrusion,  or  a  disseisiu,  as  any  other  spe- 
cies of  wrong  whatsoever,  whereby  he  tliat  hath  right  to 
the  freehold  is  kept  out  of  possession.  But,  as  con- 
tradistinguished from  the  former,  it  is  only  such  a  de- 
tainer of  the  freehold  from  him  that  hath  the  right  of 

"  by  some  fatal  exceplioD  to  it ;  the  last  (  ^)  As  to  disseisin,  see  Taylor  t. 

'*  is  also  a  figurative  expression,   to  Horde,  1  Ld.  Ken.  1 43  ;    Doe<f.  Mad- 

"  denote  that  the   rightful  possession  dock  t'.  Lynes.  3  B.  &  C.  388  ;  Doe 

"  or  freehold  of  the  heir  oi  devisee  is  i.  Hall,  2  Dow.  &  Ry.  38  ;  William 

"  overthrown  by  the  rude  intervention  v.  Thomas,  12  East.  141. 

"  of  a  stranger."  (A)  Co.  LiU.  277.     Kl  vide  as  to 

(/  )  Co.  Liu.  277  ;  F.  N.  B.  203,  deforcement,  Co.  LitU  by  BulL  331  b, 

204.  n.(l). 

I  i2 
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[[property,  but  never  had  any  possession  under  that  right, 
as  falls  within  none  of  the  injuries  which  we  have  before 
explained.  As  in  case  where  a  lord  has  a  seigniory,  and 
lands  escheat  to  him  propter  defectum  sanguinis  (i),  bat 
the  seisin  of  the  lands  is  withheld  from  him :  here  the  in- 
jury is  not  ahatement,  for  the  right  vests  not  in  the  lord  as 
heir  or  devisee;  nor  is  it  intrusion,  for  it  vests  not  in  him 
who  hath  the  remainder  or  reversion ;  nor  is  it  dis- 
seisin, for  the  lord  was  never  seised ;  but  being  neither 
of  these  three,  it  is  therefore  a  deforcement  {k).  If  a  man 
marries  a  woman,  and  during  the  coverture  is  seised  of 
lands,]]  in  fee  simple,  or  fee  tail,  [[and  is  disseised  and 
dies,  or  dies  in  possession,]]  no  act  having  been  done  in 
either  of  these  cases  to  bar  or  defeat  his  widow's  dower  (Z), 
[[and  the  disseisor  or  heir  entei's  on  the  tenements,  and 
doth  not  assign  the  widow  her  dower,  this  is  also  a  de- 
forcement to  the  widow,  by  withholding  lands  to  which 
she  hath  a  right  {m) ;[]  that  is,  by  remaining  in  possession 
of  the  entire  lands  of  the  deceased,  without  setting  forth 
for  her  any  particular  lands  in  satisfaction  of  her  general 
claim  to  one-third.  [[In  like  manner,  if  a  man  lease  lands 
to  another  for  term  of  years,  or  for  the  life  of  a  third 
person,  and  the  term  expires  by  surrender,  efflux  of  time, 
or  death  of  the  cestuy  que  vie,  and  the  lessee  or  any 
stranger  who  was,  at  the  expiration  of  the  term,  in  pos- 
session, holds  over,  and  refuses  to  deliver  the  possession 
to  him  in  remainder  or  reversion,  this  is  likewise  a  de- 
forcement («).[]  Another  species  of  deforcement  is,  [[where 
two  persons  have  the  same  title  to  land,  and  one  of  them 
enters  and  keeps  possession  against  the  other, — as  where 
the  ancestor  dies  seised  of  an  estate  in  fee  simple,  which 
descends  to  two  sisters  or  coparceners  (o),  and  one  of  them 

(»)  Vide  sup.  vol.  i.  p.  402.  («)  Finch,  L.  263  ;  F.  N.  B.  201, 

(fc)  F.  N.  H.  143.  205—7. 

(0  Vide  sup.  vol.  i.  p.  249.  (o)  Vide  sup.  vol.  i.  p.  319. 
(in)  F.  N.  li.  8,  147. 
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Qenters  before  the  other,  and  will  not  sufTer  her  sister  to 
enter  and  enjoy  her  moiety :  this  is  also  a  deforce- 
ment (;?).]]  In  addition  to  all  which  modes  of  ouster,  there 
was  formerly  another,  viz.,  5.  By  d'ucomtinuameef  which 
was  where  a  tenant  in  tail  in  poMession  made  [[a  feofiinent 
in  fee  simple,  or  for  the  life  of  the  feoffee,  or  in  tail,  all 
which  are  beyond  the  power  of  a  tenant  in  tail  to  make  ; 
for  tliut  by  the  common  law  extends  no  farther  than  to 
make  a  lease  for  his  own  life,]]  so  as  to  be  available 
against  the  issue  or  those  in  remainder  or  reversion  (^). 
Such  feoffment  would  formerly  pass  an  estate  in  fee 
simple  by  wrong^  and  therefore  on  the  death  of  the 
feofi'or  became  an  injury  to  the  heir  in  tail,  or  those  ia 
remainder  or  reversion,  as  the  case  might  be,  which  was 
termed  a  discontinuance  (r).  But  now  by  7  &  8  Vict-  c. 
76,  no  assurance  shall  create  any  estate  by  wrong,  or 
have  any  other  effect  than  the  same  would  have  if  it 
were  to  take  effect  as  a  release,  surrender,  grant,  lease, 
bargain  and  sale,  or  covenant  to  stand  seised  (as  the  case 
may  be),  so  that  the  title  by  discontinuance  seems  to  be 
abolished  (a). 

(p)  Finch.  L.  293,  294  ;  F.  N.  B.  corporetioB,  or  a  bitkop  ar  d«u  with- 

197 ;  Co.  Liu.  199  b.  out  coDWQt  of  Ute  chapter,  this  wu 

(7)  Blackstooe  lays  il  down  abso-  a  discootinuaoce.     But  by  1  Elii.  e. 

lately,  ihat  his  power  exteods  do  far-  19,  and  13  Eliz.  e.  10,  all  such  alieaa* 

ther  than  to  make  a  lease  for  his  own  tioa«   were  made  absolutely  void   tk 

life  ;  and  this  is  according  to  the  text  initio  (see  Gilb.  Teo.  p.  107).    TUs 

of  Littltton.      But   the   qualification  important  effect  formerly  belonged  to  a 

above  in'.roduced  is  required  to  make  discontiDuaoce.  that  it  took  away  tbo 

that  proposition  an  accurate  one.    See  entry  of  the  heir  in  tail,  remaiadermao, 

Co.  Litt.  by  Butl.  331  a,  n.  (1).  or  reversioner,  as  the  case  might  be, 

(r)  Co.  Lilt.  327  b.  vide  post,  488.  But  the  law  was  alter- 

(s)  By  the  common  law  also  aliena-  ed  in  this  respect  by  3  &  4  Will.  4,  c. 

tion  of  a  husband  who  was  seised  in  27,  vide  post,  491.    As  to  an  estate  by 

the  right  of  his  wife  worked  a  discon-  UTun^,  vide  sup.  vol.  i.  p.  473.     Tho 

tinuance  of  the  wife's  estate,  till  the  law  there  stated  is  now  altered  by  the 

contrary  was  provided  by  the  statute  above  mentioned  statute,  7  &  8  Viet. 

32   Hen.  8,   c.  28 ;  and  formerly  too  c.  76,  which  has  been  passed  since 

if  an  alienation   was  mide  by  a  sole  the  publication  of  that  volume. 
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Secondly.  Ouster  oi  chattels  real  consists — 1.  Of  [^amo- 
tion of  possession  from  estates  held  by  statute,  recogni- 
zance, or  elegit  (0,^  which  happens  by  []a  species  of  dis- 
seisin, or  turning  out  of  the  legal  proprietor  before  his  estate 
is  determined,  by  raising  the  sum  for  which  it  is  given  him 
in  pledge.]]  And  2.  Of  [^amotion  of  possession  from  an 
estate  of  years  (m),]]  which  also  takes  place  []by  a  like  kind 
of  disseisin,  ejection,  or  turning  out  of  the  tenant  from 
the  occupation  of  the  land  during  the  continuance  of  his 
term  {v)r\ 

[[The  several  species  and  degrees  of  injury  by  ouster 
being  thus  ascertained,  the  next  consideration  is  the 
remedy.]] 

But  for  the  better  illustration  of  this  subject,  on  which 
great  changes  have  been  recently  introduced,  it  will  be 
necessary  here  to  take  some  retrospect  of  the  /o/wer  state 
of  the  law  with  respect  to  the  means  of  redress  for  a 
wrongful  ouster. 

According  to  that  system  the  injury  admitted  of  a  va- 
riety of  remedies,  the  competency  of  which  depended  on 
the  lapse  of  time  and  other  circumstances ;  and  the  dis- 
tinctions which  obtained  on  this  subject  may  be  compen- 
diously stated  as  follows : 

First.  In  the  case  of  abatement,  intrusion  and  disseisin, 
the  party  ousted  might  recover  the  possession  by  means  of 
an  action,  that  is,  by  one  of  the  real  (in  which  we  always 
include,  unless  the  contrary  is  indicated,  mixed)  actions : 
which  were  divided  into  two  principal  classes,  viz.  actions 
possessory,  in  which  the  object  was  to  ascertain  the  right 
of  possession;  and  actions  droitural,  brought  to  deter- 
mine the  right  of  property  («?),     But,  as  in  the  particular 

(t)  Vide  sup.  vol.  i.  p.  287,  288.  formerly  belonged  to  the  distinctions 
(u)  Vide  sup.  vol.  i.  p.  263.  regarding  the  different  kinds  of  ouster, 
(tj)  It  may   be  proper  to   remark,  The  subject,  therefore,  has  been  treated 
that  the  abolition  of  almost  all  the  rather  more  summarily  than  in  Black- 
real    actions    has,    to   a  considerable  stone, 
extent,  abated  the  importance  which  (w)  2  Bl.  Com.   197 ;  3  Ul.  Com. 
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cases  of  ouster  just  raentionedy  the  abator,  intruder,  and 
disseisor,  had  obviously  a  mere  naked  potaeasiou  witliout 
colour  of  right,  the  law  alio  pLfe  the  injured  party  the 
alternative  in  such  cases  of  rec  v  ~'  :  pimcwion  at  once, 
(where  land  was  the  subject  <  i  aster,)  by  the  extra- 

judicial and  summary  method  of  ea/ry  mentiooed  in  the 
first  chapter  of  the  present  book.  If  he  neglected,  how- 
ever, to  avail  himself  of  this  for  twenty  years,  (being  «Dd«r 
no  disability  in  respect  of  infancy  or  the  like,)  his  entry 
after  that  time  was  barred  by  the  statute  of  limitations, 
21  Jac.  I.e.  16. 

Next,  if  the  abator,  intruder,  or  disseisor  died  seised, 
and  the  land  descended  to  his  heir,  or  (in  general)  if  the 
ouster  took  place  by  any  of  the  species  of  deforcement, 
the  heir  or  the  deforciant  (as  the  case  might  be)  was  con- 
sidered as  clothed  with  a  species  of  presumptive  title, 
called  by  Blackstone  an  apparent  right  of  pot$e$$iom{*); 
for  the  heir  in  respect  of  his  descent,  and  the  deforciant  in 
respect  of  the  lawful  inception  of  his  title,  had  evidently 
a  better  or  more  colourable   i     '       '  '        ^^ined  by 

mere  ahafement,  intrusion  or  •  >         i   such  cir- 

cumstances, therefore,  the  pc  were  deemed  not 

liable  lo  expulsion  by  mere  entry,  but  the  estate  or  inte- 
rest of  the  person  ousted  was  said  to  be  turned  to  a 
right  (y) ;  and  it  became  necessary  for  him  to  resort  to  a 

179.    The  actioDs  possessory  were  ilU  "  genertlly  awaat,  th»t  th*  parMs 

vidfcd  into  writs  of  tutrii  and  writs  of  "  wboae  poMMUoa  is  iu«rpt4  easBot 

at»ite ;  the  former  being  of  such  a  d«-  "  mtora  it   bjr  eatiy,  aad  ess  oaJy 

ture  »%diipruved  the  title  of  the  teoant,  "  recover  it  by  sclioa."     Co.  I  ««*.  bj 

by  showing  the  unlawful  commeoce-  Bull.  332  b,  n.  (]).     BlackstoaCBMS 

nient  of  his  possession ;  the  second  of  this  expression  as  if  it  applied  to  the 

a  nature  to  prove  the  title  of  demand-  case  where  not  only  the  entry,  bot  tk« 

ant.  by   merely   showing  his   or   her  right  to  bring  a  possessory  action,  was 

ancestor's   possession.     3    Bl.   Com.  taken  away,  and  nothing  rem«iaedbttt 

185.  the  mere  right,  or  right  o/prtftrty,  2 

(i)  2  Bl.  Com,  196 ;  3  Bl.  Com.  Bl.  Com.  p.  197.     But  this  is  not  tb« 

sense  in  which  it  has  been  oidioartly 


179. 


(y)  "  ^y  tiirning  to  a  right  it   is       used 
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real  action  either  possessory  or  droitural.  So  he  might 
be  driven  to  betake  himself  to  a  real  action  even  as  against 
an  abator,  intruder,  or  disseisor,  in  consequence  of  having 
allowed  twenty  years  to  elapse  without  exercising  his 
right  of  entry. 

Here  however  it  becomes  necessary  to  notice  the  fol- 
lowing exceptions : — First,  that  though  in  general  the 
right  of  entry,  as  already  stated,  was  taken  away  (or 
tolled)  by  the  descent  so  cast  (as  the  term  was)  upon  the 
heir  of  the  abator,  intruder,  or  disseisor,  yet  if  the  claimant 
were  under  any  legal  disability  during  the  life  of  the  an- 
cestor, by  whom  the  ouster  was  effected,  such  as  infancy, 
or  the  like,  the  descent  had  no  such  operation.  Secondly, 
that  by  the  statute  32  Hen.  VIII.  c.  33,  if  the  ouster  took 
place  by  way  of  disseisin,  no  descent  to  the  heir  of  the 
disseisor  was  to  take  away  the  entry,  unless  the  disseisor 
himself  had  peaceable  possession  for  five  years.  Lastly, 
that  though  in  general  there  was  no  right  of  entry  on  a 
deforciant,  yet  a  man  might  enter  on  his  tenant  at  suffer- 
ance {y),  []for  such  tenant  hath  no  freehold,  but  only  a  bare 
possession,  which  may  be  defeated,  like  a  tenancy  at  will, 
by  the  mere  entry  of  the  owner.^ 

Again,  if  the  claimant,  where  his  estate  was  turned  to 
a  right  in  the  manner  above  described,  neglected  to  resort 
to  his  possessory  action  within  the  period  allowed  by  law 
in  that  behalf,  (for  every  such  action  was  subject  to  its 
appropriate  time  of  limitation,  varying  from  thirty  to  fifty 
years,)  or  if  the  ouster  took  place  upon  a  discontinuance, 
in  either  of  these  cases  the  adverse  party  was  considered  as 
having  acquired  not  merely  an  apparent,  but  an  actual, 
right  of  "possession  {z)  (subject  however  to  be  defeated  in 
the  event  of  a  decision  against  him  on  the  right  of  pro- 

(y)  As  to  tenant  at  sufferance,  vide  being  given  against  either  party  (whe- 

•up.  vol.  i.  p.  273.  ther   by   default   or  on   trial   of  the 

(t)  2  HI.  Com.  19t>;  3  Bl.  Com.  merits)    in   a   possessory  aclion — for 

179.     These  were  llie  princip,il  cases  ;  such  judgment   for   ever    bound   the 

but  tliere  was  also  that  of  judgment  right  of  possession.     3  Bl.  Com.  191 
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perty,  or  mere  rig  fit,  a«  it  was  also  called  (a), — the  effect 
of  which  was  that  the  cluiumnt  was  driven  to  hi*  real  action 
droitural  (to  deteraiine  the  right  of  property),  as  the  only 
remaining  remedy.  Of  t»uch  ActioDS,  the  principttl  one 
was  the  urit  of  right  (b),  sumetJotiM  called,  to  dittinguish 
it  from  others  of  the  droitural  class,  the  writ  of  right  pro- 
per. They  were  all  '  '  '  actions  possessory,  to  a 
certain  period  of  limn  /  ii  the  writ  ofrieht  f  which 
was  the  most  extended)  being  sixty  years. 

But  though  this  was  the  anttent  and  proper  system  of 
remedy  provided  by  our  law,  for  cases  of  ouster  of  land, 
it  had  long  been  nearly  superseded  in  practice,  by  a  com- 
paratively modern  invention  of  anomalous  character,  to 
which  claimants  had  been  driven  to  resort  l^  the  inade- 
quacy of  the  regular  methods.  For  the  redreaa  by  entry 
was  one  rarely  in  fact  available,  particubrly  as  the  law 
required  it  to  be  made  in  a  peaceable  manner,  and  sub- 
jected to  severe  penultit-s  those  who  attempted  to  regain 
their  tenements  by  a  strong  band  (c).  And  with  respect 
to  the  real  acti.  '    ther  possessory  or  dr>  '     ' 

were  generally  m  table  remedies,  from  ti; 

to  the  following  disadvantages — that  the  course  of  pro- 
ceedings in  them  was  di!  ul  intricate  (^); — that  the 
judgment  in  them  was  >  \e,  (so  that  the  plaintiff 
failing  by  any  accident  in  one,  was  not  at  liberty  to  bring 
another  of  the  same  species  (*) ) ; — and  that  they  could 
be  brought  only  in  one  of  the  courts  of  Westminster  Hall, 
viz.  the  Court  of  Common  Pleas  (y).  From  such  disad- 
vantages, however,  personal  actions  were  exempt ;   and 

(a)  2  BI.  Com.  197.  A  reccDt  intUoM  of  •  writ  of  right 

(b)  This  was  considered  as  "  the  occurred  in  Daviet  v.  Lowodca,  1 
highest  wiit  in  the  law."     3  Bl.  Com.       Bing.  N.  C.  597. 

193.     But   besides   this,  there  were  (c)  Vide  sup.  p.  359. 

writs  ill  the  nature  of  a  writ  of  right.  (d)  3  Bl.  Com.  184.  205;  Reevcs'a 

such  as  the  writ  oi  formedoH,  which  Hist.  Eog.  L.  vol.  iv.  p.  166. 

was  the  remedy  for  teuant  in  tail  oq  («)  Keeves.  ubi  sup. 

a    discontinuance,   for  he  could   not  (y  )  Ibid.  170. 

haveawi it  of  right  proper.  Ibid.  191. 
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the  practitioners  of  our  courts  were  thus  led  to  the  device 
of  adapting  one  of  these  to  the  object  of  recovering  the 
possession  of  land,  so  as  to  preclude  the  necessity  of  re- 
sorting to  an  action  real.  This  invention  appears  to  be 
due  to  the  reign  of  Hen.  VII.  or  Hen.  VIII.  {g) ;  and  the 
personal  action  applied  to  the  purpose  was  the  species  of 
trespass  called  trespass  de  ejectione  firma  (now  compen- 
diously called  an  ejectment,  and  ranked,  contrary  to  its 
original  character,  as  a  mixed  action),  which  lay  where 
the  plaintiff  was  a  lessee  for  years,  and  claimed  damages 
for  the  injury  of  ouster  from  his  chattel  real.  The  con- 
trivance was  preceded  by  a  decision  of  the  courts,  declar- 
ing, that  besides  the  judgment  for  damages,  the  plaintiff 
in  an  action  of  this  kind,  was  entitled  to  an  award  of  re- 
stitution of  the  term  itself  (A);  and  this  point  being  once 
established,  the  object  in  view  was  obtained  through  the 
medium  of  a  fiction,  the  nature  of  which  will  be  hereafter 
particularly  described,  and  of  which  it  is  sufficient  at  pre- 
sent to  say,  that  it  had  the  effect  of  enabling  any  party 
who  had  been  ousted  of  land,  whatever  the  nature  of  his 
title  or  the  circumstances  of  the  ouster  might  be,  to  bring  • 
his  case  forward  in  the  name  of  a  third  person  claiming  in 
the  character  of  his  lessee  for  years,  and  complaining  of 
an  expulsion  from  the  leasehold.  Its  applicability,  how- 
ever, was  subject  to  this  important  exception,  that  as  it 
involved  an  actual  entry  made,  or  supposed  to  be  made, 
by  the  true  claimant,  on  the  lands  in  dispute,  for  the  pur- 
pose of  making  the  pretended  lease,  (it  being  held  that  a 

(g)  Reeves's  Hist.  Eng.  L.  vol.  iv.  though  the  contrary  had  been  held  in 

p.  170,  where  it  appears,  that  it  was  the  time  of  Edw.   3,  and    Rich.   2. 

not  till  the  reign  of  Hen.  8,  that  real  The  courts  at  law  seem  to  have  adopt- 

actions  began   to  give  place  to  eject-  ed  this  new  doctrine  in  emulation  of 

ments,  tliough  the  practice  of  applying  the  practice  of  the  courts  of  equity, 

ejectments  occasionally  to  the  trial  of  whicii   obliged   the  ejector  to   make 

titles,  began  as  early  as  Hen.  7.      Et  specific  restitution.     See  3   HI.  (^om. 

vide  3  Bl.  Com.  201.  200;    Reeves's  Hist.  Eng.  L.  vol.  iii. 

(h)  So  adjudged,  14  Hen.  7  ;   and  p.  390  ;  vol.  iv.  p.  165 ;   and  1  A.  & 

the  same  doctrine  had  been  previously  E.  751  (n.) 
laid  down  by  Faiifax,  7  Kdw.  4,  fi  b. 
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person  out  of  possesion  could  oot  lawfully  oooTcy  title 
to  unother(t) ),  the  fiction  waii  incapable  of  being  applied, 
except  where  such  claimmnt  had  a  rigki  of  tmtry ;  the 
effect  of  which  exception  was,  that  thoygh  rod  actions 
were  in  general  bupplaated  by  eJMtaieiita  wooa  aftrr  its 
introduction,  yet  recourse  was  still  necoMartly  bail  to  the 
former  kind  of  remedy  in  some  particular  iattaneea.  The 
principal  of  these  were  the  case  where  a  WOBaa  claimed 
dower;  or  where  the  ouster,  which  was  the  subject  of 
complaint,  had  taken  place  by  way  of  abateoMBl,  intni- 
sion,  or  disseisin,  and  had  been  followed  by  a  «ieeceat 
cast,  or  a  lapse  of  twenty  years  without  entry  made ;  or 
where  it  had  taken  place  by  way  of  dJacontiDoaace ;  in  the 
first  of  which  cases  it  is  to  be  observed,  that  there  never 
had  been  any  right  of  entry — the  injury  being  a  species 
of  deforcement,  as  already  explained;  and  in  the  three 
last,  viz.  the  descent  cast,  the  non-entry  for  twenty  year*, 
and  the  discontinuance,  the  right  of  entry  which  had  onoe 
existed  was  at  an  end  (j). 

And  such  continued  to  be  the  state  of  the  law  with  r^ 
spect  to  the  remedy  upon  ouster  of  land,  during  the  long 
period  that  elapsed  between  the  time  of  Henry  V^Ul.  and 
that  of  Will.  IV.;  but  in  the  1    *  '      attention  of 

the  legislature  having  been  j  i  to  the  im- 

provement of  our  legal  institutions,  ai  ^  the  rest  to 

those  which  related  to  rt.  "  <l  expe- 

dient, as  regards  the  thr»  ve  enu- 

merated, to  place  the  law  upon  a  different  basis.     For  it 

(t)  To  convey  a  title  to  ftsotber,  fMioar  lUte  of  the  Uw  idatiBg  to  real 

when  the  grantor  is  not  in  possession  actions,  b  pvrpoedy  eondeoaed  to  the 

of  the  land,  falls  under  the  legal  of.  highest  degree  eonahl— t  with  dear- 

fence  of  maintenance ;  "  and  indeed  it  oess  of  exposition.     What  BUckstone 

"  was  doubted  at  first,"  says  Black>  has  written  on  this  subject  is  much 

stone,  "  whether  this  occasional  pos>  more  copions,  and  exhibits  a  iMniaf 

"  session  in  ejectment,"  taken  meiely  aiul  ability  not  sorpuHd.  pcthapa,  ta 

for  the  purpose  of  conveying  the  title.  any  part  of   his  Comooeotaries  ;   but 

"  excused  the  lessor  from  the  legal  guilt  tlie  recent  changes  of   the   law  have 

"  of  maintenance."    3  Bl.  Com.  201.  almost  annihilated  the  value  of  that 

(J)  The  account  above  given  of  the  part  of  his  labours. 
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seemed  unjust  to  the  true  owner  of  land,  from  whom  the 
possession  was  withheld,  to  allow  his  right  of  entry  to  be 
defeated  by  such  circumstances  as  those  of  descent  cast 
and  discontinuance  ;  and  inexpedient  on  the  other  hand  to 
allow  him  any  remedy  whatever,  after  he  had  neglected 
to  vindicate  his  right  for  more  than  twenty  years,  the 
period  to  which  the  proceeding  by  entry,  and  consequently 
by  ejectment,  had  already  been  long  confined.  It  ap- 
peared desirable,  too,  to  expunge  real  actions  in  general 
from  our  list  of  remedies,  as  the  greater  part  of  them  had 
been  latterly  found  to  be  mere  instruments  of  mischief  in 
the  hands  of  unprincipled  practitioners,  who  employed 
them  *'  to  defraud  persons  in  a  low  condition  of  life  of 
"  their  substance,  under  pretence  of  recovering  for  them 
"  large  estates,  to  which  they  had  no  colour  of  title"  (k). 
Under  the  influence  of  these  views  (suggested  by  the 
Real  Property  Commissioners,  to  whose  labours  we  have 
before  had  occasion  to  refer)  {I),  an  act  was  passed  in  the 
year  1833  (3  &  4  Will.  IV.  c.  27),  containing  inter  alia 
the  following  provisions — that  no  descent  cast  or  discon- 
tinuance happening  after  31st  Dec.  1833,  should  toll  or 
defeat  any  right  of  entry,  or  action  for  the  recovery  of 
land — that  except  in  certain  cases  of  disability  therein 
specified,  no  entry  should  be  made  or  action  brought  to 
recover  land,  but  within  twenty  years  after  the  right  ac- 
crued— and  that  no  action,  real  or  mixed,  except  writ  of 
right  of  dower,  dower  unde  nihil  hahet,  quare  impedit,  or 
ejectment,  should  be  brought  after  31st  Dec.  1834,  with 
a  saving  only  of  some  particular  cases  in  which  the  right 
to  bring  an  action  of  this  description  was  preserved  for 
a  few  years  longer. 

We  may  now  revert  to  the  present  modes  of  remedy  in 
the  case  of  ouster,  and  first,  in  the  case  of  'land,  or  here- 
ditaments corporeal.  The  only  proper  remedy  here,  is  by 
way  of  specific   recovery ;    a  mere  action    for  damages, 

(k)  First  llepoit  of  Real  Property  (^l)  Vide  sup.  vol.  i.  p.  237. 

Commiiisioners,  p.  42. 
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though  it  will  also  lie,  being  in  general  obrioiisly  inade- 
quate to  the  nature  of  the  injury ;  and  the  ooly  modea  of 
obtaining  a  specific  recovery,  which  are  generally  appli- 
cable, are  those  of  entry  or  ejectment ;  there  being,  how- 
ever, besides  these,  the  two  aclKNia  of  dower  tbrmerly 
enumerated,  by  which  redreaa  ki  tr**^^"  *""r  one  particular 
s|)ecies  of  deforcement  (i«»). 

« >f  entry,  enough  has  been  already  aaid.  Aa  to  ejeei> 
li-  lit.  it  i-  t-,  I..  i.iv.irV;,  ',  •'■  •  't  lies  (aa  may  be  collected 
hoiii  |Mrr.  uiii-    in.iii'-.  .1   thefc  exista  a  right  of 

entry  in  the  claimant;  which  indeed  couiprisea,  ainoe  the 
alterations  introduced  by  the  above-nneotioiiet!  of 

3  &  4  Will.  \y.  c.  27.  almost  every  caie  in  »li  e  ia 

any  right  whatever  to  recover  land,  whatever  may  be  the 
nature  of  the  title  or  of  the  ouater  auataioed  (a).  On  the 
other  hand,  an  ejectment  cannot,  aa  we  have  aeen,  be 
maintained  where  there  is  ho  right  of  entry ;  and  there- 
fore it  will  not  lie  for  dower,  nor  (in  general)  upon  an 
ouster  of  any  hereditaments  incorporeal ;  though  in  the 
particular  case  of  an  ouster  of  tithe*  it  b  otherwiae;  for 
that  form  of  action  is  given  [[for  tithes  in  the  hands  of 
lay  appropriators,  by  the  express  purv-    -      «'  •»  -  statute 

(at)  There  are  some  ,  -ise*  wuj  bIm  bs  dinnMiWcd  kj  mMtnmt 

of  ou&ter  for  which  patu  cvi«a  of  lw«  justieM  •!  tke  pMtt;  asd  ky 

are  provided.  bwidM  iImm  by  actiaa.  1  ft  t  Vict.  e.  74.  •  mmImiI  af  pa> 

In  (be  case  of  a  ffeikU  aarrty  aad  naaJiif  Maat  tara  jaMiraa  ia  jftUj 

ouster,  (vida  vd.  i.  aup.  p.  273),  ika  aMaiaaa,  la  abtiia  paaaMiaa.  i>  alt* 

statutes  ajaiost  forcible  eotriei  aad  pra»ida<  far  Iaa41aria  ia  eaftaia  eaaaa 

detainers  give  the  power  to  justices  of  of  boldiag  avar  by  laaaatt,  whaa  ika 

the  peace  to  restore  potsetaioo.     Ia  laal  daea  aot  earaad  VM. 
cases  between  landlord  aad  taoaat,  (h)  It  lies  ba>a>aaa  laaaatt  ia  eaaa* 

where  half-a-year's  leat  is  in  arrear,  moa,    coparteaers,  or  joiat  taaaati, 

and  the  tenaot  has  deserted  the  pre-  upon  ao  actual  ouster  of  aaa  by  tha 

mises  and  left  the  same  uncultivated  other.     Co.  Lit.  199  b  ;  Doe  d.  Hal> 

or  unoccupied,  the  stats.  II  Geo.  2.  lings  r.  Hind,  11  East,  49.    8a  one  of 

c.  19,  s.  16,  and  57  Geo.  3,  c.  52,  several  tenants  in  common,  &c.  aay 

authorize  a  proceeding  before  two  jus-  bring  ejectment  for  bis  share  agaiaat 

(ices  of  peace   to    obtain    restitution.  a  stranger.     Roe  d.  Kaper  v. 

By  59  Geo.  3.  c.   12,  ss.  17,  24,  25,  dale,  12  East.  39. 
paupers  intruding  into  parish  property 
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[^of  32  Hen.  VIII.  c.  7 ;  which  doctrine  has  since  been  ex- 
tended by  analogy  to  tithes  in  the  hands  of  the  clergy.]] 

As  to  the  two  actions  of  dower,  which  (as  we  have 
seen)  are  the  remedies  for  the  particular  case  of  a  widow 
ousted  of  her  dower,  they  are  both  of  the  class  of  real 
actions  (o).  The  first  of  them,  the  writ  of  right  of  dower, 
(which  was  one  of  the  varieties  of  the  writ  of  right  pro- 
per {p) ,)  has  been  at  all  times  of  rare  occurrence,  being 
adopted  only  in  the  very  particular  predicament  of  the 
widow's  having  been  endowed  of  parcel  and  being  deforced 
of  the  residue,  lying  in  the  same  town,  by  the  wrong  of 
the  same  tenant.  It  is  the  other  species  of  dower,  unde 
nihil  hahet,  which  we  commonly  understand  when  an 
action  of  dower  generally  is  mentioned,  for  of  this  some 
instances  occasionally,  though  very  rarely,  occur,  while  the 
kind  first  mentioned  is  absolutely  unknown  in  modern 
practice.  Dower  unde  nihil  hahet,  though  not  a  writ  of 
right  proper,  was  one  of  the  droitural  division,  being 
founded  not  on  the  possession,  but  the  right  of  property. 
It  must  be  brought  by  the  widow,  as  demandant,  against 
the  tenant  of  the  freehold,  that  is,  the  heir  or  his 
alienee  {q) ;  and  its  effect  is  to  enable  the  former  to  re- 
cover from  the  latter  the  seisin  of  a  third  part  of  the  tene- 
ments in  demand,  to  be  set  forth  to  her  in  severalty  by 
metes  and  bounds,  together  with  damages  and  costs  (r). 
That  it  has  fallen  so  much  into  disuse,  is  attributable  to 
the  circumstance  that  the  Court  of  Chancery  exercises  a 
concurrent  jurisdiction  with  the  courts  of  common  law, 
where  the  object  is  to  obtain  an  assignment  of  dower,  and 
the  title  of  the  dowress  is  not  in  dispute  {s).  As  to  the 
particular  forms  of  proceedings,  whether  in  ejectment   or 

(o)  Co.  Litl.  31  a;  vid.  sup.  vol.  i.  3&  4  Will.  4,  c.  27,  s.  41,  arrears  of 

p.  262.  dower  cannot  be  recovered  for   more 

(p)  3  BI.  Com.  183.  than  the  last  six  years. 

(7)  Com.  Dig.  I'lcnder,  2  Y.  15  ;  (»)  Rose.  Real   Actions,  40  j  Chit. 

2  Saund.  by  Wms.  43(a).  Gen.  Pr.  vol.  i.  p.  380;  vol.  ii.  p.  420. 

(r)  2  Saund.  by  Wms.  44  (e).    Ry 
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dower, — that  subject  must  be  postponed  till  we  arrive  at  a 
subsequent  part  of  this  volume,  where  it  u  intended  to 
treat  in  detail  of  the  course  of  these  and  other  actions. 

With  respect  to  the  remedy  upon  ouster  of  heredita- 
ments incorporeal,  such  as  commons,  advowsons  and  the 
like,  these  also,  it  is  said  (/).  may  be  claimed  in  the  action 
of  dower,  supposing  the  claimant  to  be  a  dowresa,  and 
tithes  may  be  recovered  (aa  we  have  seen)  in  ejectment, 
and  a  next  presentation  (as  we  shall  see  hereafter)  in  an 
action  of  quare  impedit.  But  subject  to  such  particular 
exceptions,  there  is  in  general,  since  the  abolition  of  the 
mass  of  real  actions,  no  remedy  for  specihc  recovery  of 
property  of  this  description ;  but  the  party  injured  may 
resort  to  the  personal  action  of  treapaaa  on  the  case,  in 
which  he  recovers  such  damage  aa  he  may  f  ;>- 

tuined  by  the  invasion  of  his  right  («).   And  this  til 

amounts  to  as  complete  a  vindication  of  it  at  if  he  had 
obtained  judgment  for  its - 

2.    Having  considered   t  ^     .  ister,  we   now 

arrive  at  that  of  tre$pas$,  by  which  is  here  intended  a 
trespass  committed  in  respect  of  another  man's  laud, 
by  entry  on  the  same  without  lawful  authority,  which,  aa 
distinguished  from  trespass  to  his  person  or  bis  goods,  is 
called  trespass  quare  clausum  fregit  {v).  QFor  the  right  of 
meuin  et  team,  or  property  in  lauds,  being  once  established, 
it  follows,  as  a  necessary  consequence,  that  this  right  must 
be  exclusive,  that  is,  that  the  owner  may  retain  to  himself 
the  sole  use  and  occupation  of  his  soil;  ever)'  entry  there- 
fore thereon,  without  the  owner's  leave,  and  especially  if 
contrary  to  his  express  order,  is  a  transgression,]]  and 
being  in  the  nature  of  an  immediate  and  forcible  injury 
thereto,  a  trespass.  [The  Roman  laws  indeed  seem  to 
have  made  a  direct  prohibition  necessary,  in  order  to  con- 
stitute this  injury,  "  Qui  alienum  J'undum  ingreditWy  po- 
test a  domino y  si  is  prcevideret, prohiheri  ne  ingrediatur  (x)." 

(0  Rose.  Real  Actions,  40.  (i  )  As  to  the  definition  of  trespass 

(u)  See  Challenor  V.Thomas,  Yelv.      in  general,  vide  sup.  p.  461. 
143.  (j>Inst.  2,  1,  12. 
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[[But  the  law  of  England,  justly  considering  that  much  in- 
convenience may  happen  to  the  owner,  before  he  has  an 
opportunity  to  forbid  the  entry,  has  carried  the  point  much 
farther,  and  has  treated  every  entry  upon  another's  lands 
(unless  by  the  owner's  leave,  or  in  some  very  particular 
cases),  as  an  injury  or  wrong,  for  satisfaction  of  which  an 
action  of  trespass  will  lie]]  to  recover  such  damages  as 
a  jury  may  think  proper  to  assess  iy) ;  and  this  injury  is 
called  trespass  quare  clausum  fregit  (2),  or  trespass  for 
breaking  a  man's  close,  because  [[every  man's  land  is,  in 
the  eye  of  the  law,  inclosed  and  set  apart  from  his  neigh- 
bour's :  and  that  either  by  a  visible  and  material  fence,  as 
one  field  is  divided  from  another  by  a  hedge ;  or  by  an 
invisible  boundary  existing  only  in  the  contemplation  of 
the  law,  as  when  one  man's  land  adjoins  to  another's  in 
the  same  field.]] 

One  must  have  an  actual  possession  (a)  by  entry,  to 
be  able  to  maintain  an  action  of  trespass  quare  clausum 
fregit ;  and  [[before  such  entry  and  possession  one  cannot 
maintain  this  action,  though  he  hath  the  freehold  in 
law  (b).  And  therefore  an  heir,  before  entry  (c),  cannot 
have  this  action  against  an  abater;  and  though  a  disseisee 
might  have  it  against  the  disseisor  for  the  injury  done  by 
the  disseisin  itself,  at  which  time  the  plaintiff  was  seised  of 
the  land,  yet  he  cannot  have  it  for  any  act  done  after  the 

(3/)  In  case  of  the  offence  called  Blackstone  says,  (vol.  iii.  p.  210,) 
forcible  entry,  (vid.  sup.  p.  360,)  an  ac-  "  that  there  must  be  a  property,  either 
tion  will  also  lie  by  statute  to  recover  absolute  or  temporary,  in  the  soil, 
treble  damages.  But  tiiis  applies  only  and  actual  possession  by  entry."  It 
to  a  degree  of  force  calculated  to  excite  is  clear,  however,  that  he  who  has  any 
fear  (5  Car.  &  P.  1),  and  a  pro-  exclusive  possession  may  maintain  the 
ceeding  under  the  statutes  of  forcible  action,  though  he  has  no  other  pro- 
entry  is  not  very  usual.  perty  or  interest;  Lambert  ti.Stroother, 

(s)  From  the  language  of  the  writ  VVilies,  221  ;    Catleris  v.  Cowper,  4 

of  trespass  (now  disused),  command-  Taunt.  547;  Com.  Dig.  Trespass, 

ing  the  defendant  to  show  cause  quare  (b)  2  Rol.  Abr.  553.     As  to  free- 

clausum  quereiitisfregit.  hold  in  law,  vid.  sup.  vol.  i.  p.  394. 

(a)  2  Rol.  Ab.  553;  Wheeler  v.  (c)  Ibid. 
Montefioii,  2  Ad.  &  El.  N.S.  133. 
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Qdisseisin,  until  he  hath  gdoed  poMetMon  by  re-entry  :  but 
then  he  may  well  maintain  it  for  the  intermediate  damage 
done  ;  for  after  his  re-entry,  the  law,  by  m  kind  ofju*  post- 
liminii,  supposes  the  freehold  to  have  long  continued  in 
him  (d).  Neither,  by  the  common  law,  in  case  of  an  in- 
trusion or  deforcement  could  the  party  kept  out  of  poa- 
session  sue  the  wrongdoer  by  a  mode  of  redreaa,  which 
was  calculated  merely  for  injuries  committed  on  the  land 
while  in  the  posseuum  of  the  owner.  But  now  by  the 
statute  6  Ann.  c.  18,  if  a  guardian  or  trustee  for  any  infant, 
a  husband  seised  jur«  tucorh,  or  a  person  having  any  estate 
or  interest  determinable  upon  a  life  or  lives,  shall,  after  the 
determination  of  their  respective  interests,  bold  o  ! 

coutiaue  in  possession  of  the  lands  or  tBoemenU  ^ 

the  consent  of  the  person  entitled  thereto,  they  are  ad- 
judged to  be  trespassers  (<).]] 

Where  there  is  an  actual  possession,  this  action  may  be 
maintained,  even  though  the  possession  be  of  the  vesture 
and  herbage  only  (/),  or  of  a  crop  growing  on  the  land  (y); 
and  trespass  may  be  maintained  against  a  wrong-doer, 
even  where  the  possession  of  the  plaintifl'  is  it*elf  a  wrong- 
ful one,  as  in  the  case  of  a  tenancy  at  sufferance  (A). 

[[A  man  is  answerable  for  not  only  his  own  trespass, 
but  that  of  his  cattle  also  ;  for  if  by  his  negligent  keeping 
they  stray  upon  the  land  of  another  (and  much  more  if  he 
permits  or  drives  them  on),]]  and  they  there  tread  down 
his  neighbour's  herbage,  or  spoil  his  corn  or  bis  trees, 
Qhis  is  a  trespass  for  which  the  owner  must  answer  in 
damages.  And  the  law  gives  the  party  injured  a  double 
remedy  in  this  case ;  by  permitting  him  to  distrein  the 
cattle  thus  damage  feasant,  or  doing  damage,  till  the  owner 
shall  make  him  satisfaction ;  or  else  by  leaving  him  to  the 
common  remedy  inforo  contejitioso,  by  action.]] 

(<i)  1 1  Rep.  5.  {g)  Per  Ld.  Elienborough.  Cmbj 

(e)  See  also  other  legislative  pro*      v.  Wadswotth,  6  (last.  609.  Vide  Ctf- 
visions  ia  the  case  of  holding  over,      ringtoo  t.  Roots,  2  Mee.  &  W.  248. 
sup.  vol.  i.  p.  274.  {k)  2  Rol.  Ab.  561  ;  Grabw  *. 

(/  )  Dy .  285  (b) ;  2  Roll.  Abr.  649.      Peat,  1  East,  244. 
VOL.  III.  K  K. 
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In  some  cases  a  trespass  quare  clausum  /regit,  by  entry 
on  another's  land  or  house,  is  justifiable ;  [[as  if  a  man 
comes  thither  to  demand  or  pay  money  there  payable ;  or 
to  execute  in  a  legal  manner  the  process  of  the  law ;]]  or 
by  the  licence  of  the  plaintiff  himself.  QAlso  a  man  may 
justify  entering  into  an  inn  or  public  house,  without  the 
leave  of  the  owner  first  specially  asked  ;  because  when  a 
man  professes  the  keeping  of  such  inn  or  public  house,  he 
thereby  gives  a  general  licence  to  any  person  to  enter  his 
doors.  So  a  landlord  may  justify  entering  to  distrein  for 
rent,  and  a  reversioner  to  see  if  any  waste  be  committed 
on  the  estate,  for  the  apparent  necessity  of  the  thing  (i)  y^ 
and  it  has  been  held  that  [[the  common  law  warrants 
the  hunting  of  ravenous  baasts  of  prey,  as  badgers  and 
foxes,  in  another  man's  land,[]  if  no  greater  damage  be 
done  than  is  necessary,  [[because  the  destroying  such  crea- 
tures is  said  to  be  profitable  to  the  public  (j).  But  in 
cases  where  a  man  misdemeans  himself,  or  makes  an  ill 
use  of  the  authority  with  which  the  law  intrusts  him,  he 
shall  be  accounted  a  trespasser  ab  initio  (k) ;  as  if  one 
comes  into  a  tavern,  and  will  not  go  out  in  a  reasonable 
time,  but  tarries  there  all  night,  contrary  to  the  inclinations 
of  the  owner,  this  wrongful  act  shall  affect  and  have  rela- 
tion back  even  to  his  first  entry,  and  make  the  whole  a 
trespass  (Z).  But  a  bare  non-feasance,  as  not  paying  for 
the  wine  he  calls  for,  will  not  make  him  a  trespasser, 
for  this  is  only  a  breach  of  contract.^]  [[So  if  a  landlord 
distreined  for  rent,  and  wilfully  killed  the  distress,  this  by 
the  common  law  made  him  a  trespasser  ab  initio  (m) ;  and 

(i)  Blackstone  notices  also,   and  Gundry  v.  Feltham,  1  T.  R.  334.  But 

apparently  holds,  the  opinion,  that  by  see  liarl  of  Essex  v.  Capel,  coram  Lord 

the  common  law  of  England  the  poor  Elienborough,  Hertford  assizes,  a.  d. 

are  allowed  to  enter  on  a  man's  ground  1809,  Chitty'sCame  Law,  31. 

and  glean  after  harvest.     But  it  has  (k)  8  Rep.  146;  Finch,   L.   47; 

been  since  his  time  decided  that  no  Bagshawe  v.  Coward,  Cro.  Jac.  148. 

such  right  exists.    Steel  v.  Houghton,  (/)  2  Rol.  Ab.  561. 

1  H.  BI.  61.  (m)  Finch,  L.  47. 

(j)  Geuih  V.  Mynns,  Cro.  Jac.  321 ; 
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Qso  indeed  would  any  other  irregularity  have  done,  till  the 
1 1  Geo.  II.  c.  19,  which  enacts,  that  no  subsequent  irregu- 
larity of  the  landlord  shall  make  his  first  entry  a  trespass, 
but  the  party  injured  shall  have  a  special  action  of  trespass 
or  on  the  case  for  the  real  specific  injury  sustained,  unless 
tender  of  amends  hath  been  made.]] 

A  man  may  also  justify  in  an  action  of  trespass  on 
other  grounds  ;  as  by  reason  of  a  right  of  wav,  "  •-•"ht  of 
common,  or  tlie  like,  or  [[on  account  of  the  l.  ind 

right  of  entry  being  in  himself;  and  this  last  defence 
brings  the  title  of  the  estate  in  question.]]  This  is,  there- 
fore, one  of  the  ways  employe<l  to  try  title  in  cases  of 
ouster,  Qthough  it  is  not  so  usual  as  that  by  ejectment, 
because  that  not  only  gives  damages  for  the  ejection,  but 
also  possession  of  the  land  ;  whereas,  in  trespass,  which  is 
merely  a  personal  suit,  the  right  can  be  only  ascertained, 
but  no  possession  delivered  ;  nothing  being  recovered  but 
damages  for  the  wrong  committed.]] 

3.  We  are  next  to  consider  the  injury  of  Nusanee. 
[]N usance,  nocumentum,  or  annoyance,  signifies  any  thing 
that  worketh  hurt,  inconvenience,  or  damage.  And 
nusances  are  of  two  kinds,  public  or  common  nusances, 
which  affect  the  public,  and  are  an  annoyance  to  all  the 
queen's  subjects,  for  which  reason  we  must  refer  them  to 
the  class  of  public  wrongs  or  crimes  (»);  and  private 
nusances,  which  are  the  objects  of  our  present  considera- 
tion, and  may  be  defined,  any  thing  done  to  the  hurt  or 
annoyance  of  the  lauds,  tenements,  or  hereditaments  of 
another  (o),]]  and  not  amounting  to  a  trespass  (p).  QWe 
will  therefore  first  mark  out  the  several  kinds  of  nusances, 
and  then  their  respective  remedies. 

First,  as  to  corporeal  hereditaments.  If  a  man  builds 
his  house  so  close  to  mine,  that  his  roof  overhangs  my 
roof,  and  the  water  flows  otF  his  roof  upon  mine,  this  is 

(n)  Vide  sup.  p.  356.  must  be  so  qualified,  both  ibr  the  nke 

(o)  F.  N.  B.  188.  of  accuracy  aod  of  clearness. 

( ;>)  The  definition,  it  is  conceived, 

K  K  2 
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\ji  nusance,  for  which  an  action  will  lie  {q).'2  And  the  case 
is  the  same  if  the  boughs  of  his  tree  are  allowed  to  grow, 
so  as  to  overhang  my  land,  which  they  had  not  been 
accustomed  to  do  (r).  [[Also,  if  a  person  keeps  his  hogs, 
or  other  noisome  animals,  so  near  the  house  of  another,^ 
previously  built  and  inhabited  (s),  [[that  the  stench  of  them 
incommodes  him,  and  makes  the  air  unwholesome,^^  this  is 
a  [[nusance,  as  it  tends  to  deprive  him  of  the  use  and  benefit 
of  his  house  (t).  A  like  injury  is,  if  one's  neighbour  sets 
up  and  exercises  any  offensive  trade,  as  a  tanner's,  a  tallow 
chandler's,  or  the  like,  for  though  these  are  lawful  and  neces- 
sary trades,  yet  they  should  be  exercised  in  remote  places  j 
for  the  rule  is,  "  sic  utere  tuo,  ut  alienum  non  icedas  ;"  this, 
therefore,  is  an  actionable  nusance  («)•[]  And  the  case  is 
the  same  if  a  man,  by  carelessness  in  excavating  his  own 
ground,  causes  the  fall  of  a  house  erected  on  land  adjoin- 
ing (ar),  [[But  depriving  one  of  a  mere  matter  of  pleasure, 
as  of  a  fine  prospect,  by  building  a  wall  or  the  hke,[]  or 
opening  a  window  upon  a  neighbour,  whereby  his  privacy  is 
disturbed  (y),  [[this,  as  it  abridges  nothing  really  convenient 
or  necessary,  is  no  injury  to  the  sufferer,  and  is  therefore 
not  an  actionable  nusance  (z).]]  The  injuries  that  have 
been  specified  chiefly  concern  houses.  As  to  lands,  we 
may  remark,  that  [[if  one  erects  a  smelting  house  for  lead 
so  near  the  land  of  another,  that  the  vapour  and  smoke 
kills  his  corn  and  grass,  and  damages  his  cattle  therein, 
this  is  held  to  be  a  nusance  (fl).[]  And  upon  the  same 
principle  it  may  be  laid  down  generally,  [[that  if  one  does 

(9)  F.  N.  B.  184.  (u)  Morley  v.  Pragnel,  do.  Car. 

(r)  Norm  v.  Baker,  1  Rol.  Rep.  510. 

393;  LcMliet;.  Arnold,  2  Salic.  458.  (,t)  Dodd  i-.  Holme,  1  Ad.  &  El. 

(»)  This  is  a  necessary  qualifica-  493  ;  vide  Wyalt  v.  Harrison,  3  B.  & 

tion,  for  if  I  build  my  house  near  his  Adol.  876. 

hog-itye,  the  case  is  altered,  and  it  is  (i/)Chandlerv.ThompsoD,3Camp« 

damnum   ab$qut  ityurid,     1    Smith's  82. 

Leading  Cases,  131.  (;)  9  Rep.  58. 

(0  Aldred's  case,  9  Rep.  58;  R.  (a)  1  Rol.  Ab.  89. 
p.  White,  1  Burr.  337. 
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[[any  other  act  in  itself  lawful,  which  yet  being  done  in 
that  place,  necessarily  tends  to  the  damage  of  another's  land, 
it  is  a  nusance,  for  it  is  incumbent  on  him  to  find  some 
other  place  to  do  that  act,  where  it  will  be  less  offensive. 
So  also,  if  my  neighbour  ought  to  scour  a  ditch  and  does 
not,  whereby  ray  land  is  overflowed,  this  is  an  actionable 
nusance  (6). 

Next,  as  to  incorporeal  hereditaments  (c),  the  principle 
of  the  law  is  the  same.  Thus,  Qit  is  a  nusance  to  stop  or 
divert  water  that  ought  to  run  to  another's  meadow  or 
mill  (d)  ;'2  or  D^  ^  ^'•^^^  ^  w^y>  annexed  to  my  estate,  across 
another's  land,  and  he  obstructs  me  in  the  use  of  it,  either 
by  totally  stopping  it,  or  putting  logs  across  it,  or  plough- 
ing over  it,  it  is  a  nusance ;  for,  in  the  first  case,  I  cannot 
enjoy  any  right  at  all ;  and  in  the  latter,  I  cannot  enjoy  it 
so  comraodiously  as  I  ought  (e).  Also,  if  I  am  entitled  to 
hold  a  fair  or  market,  and  another  person  sets  up  a  fair  or 
market  so  near  mine  that  he  does  me  a  prejudice,  it  is  a 
nusance  to  the  freehold  which  I  have  in  my  market  or 
fair  (/).  But  in  order  to  make  this  out  to  be  a  nusance, 
it  is  necessary,  1.  That  my  market  or  fair  be  the  elder, 
otherwise  the  nusance  lies  at  my  own  door.  2.  That 
the  market  be  erected  within  the  third  part  of  twenty 
miles  from  mine.  For  Sir  M.  Hale(^)  construes  the 
dieta,  or  reasonable  day's  journey  mentioned  by  Bmc- 
ton  (/i),  to  be  twenty  miles,  as  indeed  it  is  usually  under- 
stood, not  only  in  our  own  law  (i),  but  also  in  the  civil  (A), 
from  which  we  probably  borrowed  it.  So  that  if  the 
new  market  be  not  within  seven  miles  of  the  old  one,  it 
is  no  nusance,  for  it  is  held  reasonable  that  every  man 
should  have  a  market  within  one-third  of  a  day's  journey 
from  his  own  home ;  that  the  day  being  divided  into  three 

(b)  F.  N.  B.  184.  (/)  F.  N.  B.  184  ;  2  RoU.  Ab. 

(c)  As  to  these,  vide  sup.  vol.  ii.      140. 

p.  3.  (g)  OnF.  N.  B  184. 

(d)  F.  N.  B.  184.  (h)  L.4,  c.  46. 
(«)  F.  N.  B.  183.  (i)  2  InsL  667. 

(fc)  Ff.2,  11,1. 
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[[parts,  he  may  spend  one  part  in  going,  another  in  return- 
ing, and  the  third  in  transacting  his  necessary  business 
there.  If  such  market  or  fair  be  on  the  same  day  with 
mine,  it  is  prima  facie  a  nusance  to  mine,  and  there  needs 
no  proof  of  it,  but  the  law  will  intend  it  to  be  so :  but  if  it 
be  on  any  other  day,  it  may  be  a  nusance,  though  whether 
it  is  so  or  not,  cannot  be  intended  or  presumed,  but  I  must 
make  proof  of  it  to  the  jury.  If  a  ferry  is  erected  on  a 
river,  so  near  another  antient  ferry  as  to  draw  away  its 
custom,  it  is  a  nusance  to  the  owner  of  the  old  one.  For 
where  there  is  a  ferry  by  prescription,  the  owner  is  bound 
to  keep  it  always  in  repair  and  readiness  for  the  ease  of 
all  the  queen's  subjects,  otherwise  he  may  be  grievously 
amerced  (/)•  It  would  be  therefore  extremely  hard  if  a 
new  ferry  were  suffered  to  share  his  profits,  which  does 
not  also  share  his  burthen.  But  where  the  reason  ceases, 
the  law  also  ceases  with  it.  Therefore  it  is  no  nusance  to 
erect  a  mill  so  near  to  mine,  as  to  draw  away  the  custom, 
unless  the  miller  also  intercepts  the  water.  Neither  is  it 
a  nusance  to  set  up  any  trade  or  a  school  in  neighbour- 
hood or  rivalship  with  another,  for  by  such  emulation  the 
public  are  like  to  be  gainers  ;  and  if  the  new  mill  or  school 
occasion  a  damage  to  the  old  one,  it  is  damnum  absque 
injuria  (w).]] 

It  remains  only  to  state  the  remedies  which  the  law 
has  given  for  this  injury  of  nusance.  And  here,  without 
entering  into  the  jurisdiction  which  a  court  of  equity 
exercises  by  way  of  injunction  to  stay  nusances  or  prevent 
their  farther  progress  (a  subject  which  does  not  properly 
belong  to  the  present  place),  or  the  remedy  by  the  act  of 
the  party  in  abating  them  (a  subject  to  which  we  have 
before  sufficiently  adverted  (n)  ),  we  shall  only  notice  the 
remedy  by  action  or  suit  at  law.  This  is  an  action  of 
trespass  on  the  case ;  in  which,  however,  the  party  injured 
[[can  only  recover  a  satisfaction  in  damages  for  the  injury 

(/ )  2  Rol.  Ab.  140.  (ii)  ViJc  sup.  p.  360. 

(m)  Hale  on  F.  N.  H.  184. 
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[[sustained,  but  cannot  thereby  abate  the  nusance.  Indeed 
every  continuance  of  a  nusance  is  held  to  be  a  fresh  one  (p); 
and  therefore  a  fresh  action  will  lie,  and  very  exemplary 
damages  will  probably  be  given,  if  after  one  verdict  against 
him  the  defendant  has  the  hardiness  to  continue  it  (9).]] 

4.  The  fourth  subject  for  consideration  is  Waste.  This 
is  spoil  and  destruction  done,  or  allowed  to  be  done,  to 
houses,  woods,  lands,  or  other  corporeal  hereditaments, 
by  the  tenant  thereof  during  the  continuance  of  his  te- 
nancy (r),  Qwhich  the  common  law  expresses  very  sigw 
nificantly  by  the  word  vastum;  and  this  vastum  or  waste 
is  either  voluntary  or  permissive,^  the  one  a  matter  of 
commission,  as  by  pulling  down  a  house,  the  other  of 
omission  only,  as  by  suflering  it  to  fall  by  want  of  neces- 
sary reparations.  ^Whatever  does  a  lasting  damage  to 
the  freehold  or  inheritance  is  waste.  Therefore  the  re- 
moving wainscot,  floors,  or  other  things  once  fixed  to  the 
freehold  of  a  house,  is,]]  generally  speaking,  Qwaste ;]] 
though  it  is  held,  by  way  of  exception  from  the  ordinary 
rule,  that  a  particular  tenant,  who  has  made  erections  for 
the  purposes  of  trade,  or  has  put  up  ornamental  fixtures, 
may  lawfully  remove  them  («).  [[If  a  house  be  destroyed 
by  tempest,  lightning,  or  the  like,  which  is  the  act  of  Pro- 
vidence, it  is  no  waste ;  but  otherwise  if  the  house  be 
burned  by  the  carelessness  or  negligence  of  the  lessee ; 
though  now,  by  the  statute  6  Ann.  c.  31,  continued  by 
10  Ann.  c.  14,  s.  1,[]  and  14  Geo.  III.  c.  78,  no  action  will 
lie  against  a  person  in  whose  house,  chamber  or  building,  or 
on  whose  estate  any  fire  shall  accidentally  begin  (/).     QBut 

(  p)  2  Leon.  pi.  129  ;  Beswick  v.  220. 

Cunden,  Cro.  Eliz.  402  ;  Thompsou  v.  (r)  Co.  Litu53  ;  2  BU.  Com.  281  ; 

Gibson,  7  M,  &  W.  456.  3  Bla.  Com.  223. 

(q)  Among  the   real   actions   now  (s)  Vide  sup.  vol.  ii.  p.  261. 

abolished,  there  were  two  by  which  (f)  See    Turbervill    v.    Stamp,    I 

the   actual    removal  of    the   nusance  Corny n,  31  ;    I  Salk.  13  ;  Vaughao  v. 

might  be  effected,  the  ass/se  o/'nuMtice  Menlove,  3   Bing.  N.  C.  468;  Lord 

and  the  writ  of  quod  permittat  pro-  Canterbury  v.  Attorney-Ueneral,  1  Ph. 

iterneie;  as  tb  nhich  see 3  Bla.  Com.  306. 
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\jn  both  these  cases,  a  tenant  bound  by  covenant  or  other 
express  contract  to  keep  the  house  in  repair,  is  compellable 
to  rebuild,  unless  the  contract  was  made  expressly  subject 
to  exception  in  the  event  of  such  inevitable  accident.]] 
[[Waste  may  also  be  committed  in  ponds,  dove-houses, 
warrens,  and  the  like,  by  so  reducing  the  number  of  the 
creatures  therein,  that  there  will  not  be  sufficient  for  the 
reversioner  when  he  comes  to  the  inheritance  (m).     Timber 
also  is  part  of  the  inheritance  {x).     Such  are  oak,  ash  and 
elm  in  all  places ;    and  in  some  particular  counties,  by 
local  custom,  where  other  trees  are  generally   used  for 
building,  they  are  for  that  reason  considered  as  timber ; 
and  to  cut  down  such  trees,  or  top  them,  or  do  any  other 
act  whereby  the  timber  may  decay,   is  waste  ( y).     But 
underwood  the  tenant  may  cut  down  at  any  seasonable 
time  that  he  pleases  (z),  and  may  take  sufficient  estovers  (a), 
of  common  right,  unless  restrained  (which  is  usual)  by 
particular  covenants  or  exceptions  (b).     The  conversion  of 
land  from  one  species  to  another  is  waste.     To  convert 
wood,  meadow,  or  pasture  into  arable,   to   turn  arable, 
meadow,  or  pasture  into  woodland,  or  to  turn  arable  or 
woodland  into  meadow  or  pasture,  are  all  of  them  waste  (c). 
For,  as  Sir  Edward  Coke  observes  {d ),  it  not  only  changes 
the  course  of  husbandry,  but  the  evidence  of  the  estate, 
when  such  a  close,  which  is  conveyed  and  described  as 
pasture,  is  found  to  be  arable,  and  e  converso.     And  the 
same  rule  is  observed,  for  the  same  reason,  with  regard  to 
converting  one  species  of  edifice  into  another,  even  though 
it  is  improved  in  its  value  (e).     To  open  the  land  to  search 
for  mines  of  metal,  coal,  &c.  is  waste,  for  that  is  a  detri- 
ment to  the  inheritance  (/) ;  but  if  the  pits  or  mines  were 
open  before,  it  is  no  waste  for  the  tenant  to  continue 

(u)  Co.  Lilt.  53.  (c)  Lord  Daicy  v.  Askwith,  Hob. 

(i)  4  Rep.  62.  296. 

(y)  Co.  Liu.  53.  (d  )  Co.  Litt.  53. 

(t)  2  Rol.  Abr.  817.  (e)  Cole  v.  Green,  1  Lev.  309. 

(tt)  Vide  sup.  vol.  i.  p.  241.  (/)  6  Rep.  12. 

(b)  Co.  Lilt.  41. 
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[[digging  them  for  his  own  use  (^),  for  it  is  now  become 
the  mere  annual  profit  of  the  land.  These  three  are  the 
general  heads  of  waste,  viz.  in  houses,  in  timber,  and  in 
land ;  though,  as  was  before  said,  whatever  tends  to  the 
destruction  or  depreciation  of  the  value  of  the  inheritance 
is  considered  by  the  law  as  waste.]]  And,  in  general,  the 
commission  of  any  act  of  this  tendency  is  wrongful  on  the 
part  of  the  tenant  seised  of  any  estate  less  than  the  in- 
heritance. But  a  tenant  in  fee,  whether  fee-simple  or  fee- 
tail,  is  not  impeachable  for  waste  ;  nor  is  a  tenant  in  tail, 
even  after  possibility  of  issue  extinct,  because  bit  estate 
was  at  its  creation  an  estate  of  inheritance  (A)  Nor  is  a 
lessee  fur  life  or  years,  if  his  lease  be  expressly  made,  as 
is  sometimes  the  case, "  without  impeachment  of  waste" (i); 
neither  does  the  law  regard  any  act,  by  whomsoever  com- 
mitted, as  amounting  to  waste,  unless  there  be  some  sub- 
stantial and  considerable  damage  (A)  ;  and  therefore  in  a 
case  where  the  damage  done  was  found  to  be  less  than 
40^/.,  judgment  was  given  for  the  defendant  (/). 

QThe  persons  who  may  be  injured  by  waste  are  such  as 
have  some  interest  in  the  estate  wasted  ;]]  and  therefore 
no  person  as  expectant  heir  to  an  estate  in  fee  simple  or 
fee  tail  can  complain  of  this  injury;  but  the  tenant  in 
fee  simple  or  tail  for  the  time  being  may  commit  whatever 
waste  he  pleases.  QOne  species  of  interest  which  is  in- 
jured by  waste,  is  that  of  a  person  who  has  a  right  of 
common  in  the  place  wasted,  especially  if  it  be  common 
of  estovers,  and  the  owner  of  the  wood  demolishes  the 
whole  wood,  and  thereby  destroys  all  possibility  of  taking 
estovers  (w).]]  But  the  most  usual  and  important  interest 
that  is  hurt  by  waste,  is  that  of  him  who  hath  the  re- 

(g)  Lord  Darcy  v.  Askwith,    ubi  v.  Ashton,  1  Ves.  sen.  264. 
sup.  (k)  Doe  d.  Grubb  r.  Lord  Burliog- 

{h)  Vide  vol.  i.  p.  244.  ton,  5  B.  &  Ad.  507. 

(j)  Even  in  these  cases,  however,  (/;    Vide  The  Governois,  &c.  of 

a  court  of  equity  will  not  permit  the  Harrow  School  v.  Alderton,  2  Bos.  & 

tenant  to  destroy  the  premises,  as  by  Pul,  86. 
pulling  down  a  house,  &c.    A&hton  (m)  F.  N.  B.  59;  9  Rep.  112. 
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mainder  or  reversion  after  a  particular  estate  for  life  or 
years  in  being.  Here,  if  the  particular  tenant,  be  it  the 
tenant  in  dower  or  by  curtesy,  or  the  lessee  for  life  or 
years,  commits  any  waste,  it  is  a  manifest  injury  to  him 
that  is  in  expectancy,  as  it  tends  to  dismember  the  place 
of  its  most  desirable  incidents  and  ornaments,  among  which 
timber  and  houses  may  justly  be  reckoned  the  principal. 
[|And  in  this,  a  parson,  vicar,  archdeacon,  and  .the  like, 
who  are  seised,  in  right  of  their  churches,  of  any  remainder 
or  reversion,  are  included.^  Indeed  they  may  complain 
as  of  an  injury  to  the  inheritance ;  [|for  they  in  many  cases 
have  for  the  benefit  of  the  church,  and  of  the  successor,  a 
fee  simple  qualified,  though  they  are  not  so  seised  in  their 
own  right,  hwi  jure  ecclesice  only  (o).]] 

The  form  of  remedy  for  this  injury  is  by  action  of  tres- 
pass on  the  case  against  the  wrong-doer,  to  recover  such 
damages  as  a  jury  may  award ;  the  injury,  though  direct 
in  its  nature,  being  committed  in  respect  of  an  intangible 
hereditament,  viz.  the  plaintiflfs  reversionary  interest,  to 
which  the  action  of  trespass  would  not  be  appropriate. 
And  besides  this  action,  the  Court  of  Chancery  exercises 
in  cases  of  waste  a  very  important  jurisdiction  by  way  of 
injunction,  similar  to  that  already  referred  to  in  cases  of 
nusance.  Prior  to  the  provisions  of  the  late  statute  3  &  4 
Will.  IV.  c.  27,  for  abolition  of  real  and  mixed  actions, 
there  was  also  another  remedy  at  law,  in  comparison  with 
which,  indeed,  that  by  action  on  the  case  was  but  of  recent 
introduction,  viz.  the  mixed  action  of  waste,  in  which,  by 
the  provisions  of  the  Statute  of  Gloucester,  6  Edw.  I.  c.  5, 
the  place  itself  that  was  wasted  might  be  recovered  against 
the  tenant  by  way  of  forfeiture  for  the  wrong  committed, 
together  with  treble  damages  (p) ;   and  in  aid  of  which 

(o)  Co.  Liu.  341.  damages  (2  Inst.  146),  except  in  the 

(p)  By  our  more  antient  law,  waste  case  ol  a  guardian  who  forfeited  his 

wu  not  punishable  in  any  tenant  ex-  wardship  by    the    provisions    of    the 

cept  guardian  in  ciiivalry,  tenant  in  Great  Charter  (ibid.  300).     But  the 

dower  and  tenant  by  tiic  curtesy  ;  and  Statute  of  Gloucester  inflicted  forfei- 

thete  were  puuisiiuble  only  by  way  of  ture  aud  treble  damages  in  the  case 
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resort  might  also  be  had  to  a  writ  of  estrepementy  to  prevent 
the  commission  of  this  injury  pendente  iile(ij).  But  even 
before  the  abohtion  of  these  two  last-mentioned  proceed- 
ings by  the  statute  above  referred  to,  they  had  beoi  for 
the  most  part  supplanted  by  the  personal  action  of  tres- 
pass on  the  case  ;  the  action  of  watte  having  been  subject 
to  this  inconvenience,  that  it  could  not  be  maintained, 
except  by  the  person  who  had  the  immediate  reversion  or 
remainder  in  fee  or  in  tail  expectant  on  the  estate  of  the 
person  against  whom  the  action  was  brought ;  whereas  an 
action  on  the  case  may  be  maintained  by  a  person  having 
any  immediate  interest  in  expectancy,  whether  in  fee  or  for 
life  or  years  (r).  It  is  also  to  be  observed  with  respect  to 
this  latter  remedy,  that  it  may  be  had  not  only  against  the 
tenant,  but  against  any  stranger  by  whom  an  act  of  waste 
has  been  committed  ;  and  that  it  will  lie  at  the  suit  of  one 
joint  tenant  or  tenant  in  common  against  another  who  has 
destroyed  the  subject  of  joint  or  >  \  (#) ;  and 

that  an  analogous  action  on  the  c       ,  s  instance 

an  action  for  dilapidations,  may  also  be  maintained  by  a 
rector  or  vicar  against  his  predecessor,  or  the  executors  of 
his  predecessor — and  this  for  permissive  as  well  as  volun- 
tary  waste — it  being  held  that  the  incumbent  of  a  living 
is  bound  to  keep  the  parsonage  house  and  chancel  in  good 
and  substantial  repair,  restoring  and  rebuilding  where  ne- 
cessary, according  to  the  original  form  (/).  But  it  seems 
that  in  general  no  action  on  the  case  will  lie  for  waste  of 
a  kind  merely  permissive  (u) ;  and  it  has  been  so  adjudged 

ofwaste  committed  by  teaant  in  dower,  (9)  3  Bl.  Com. 2*25. 

by  the  curtesy,  for  life,  or  years.     It  is  (r)  Co.  LiU.  53  b,  54  a,  218  b  j  2 

to  be  observed,  that  tbere  was  no  re-  Saund.  by  Wm«.  2^2.  n.  (7). 
medy  by  way  of  entry,  in  respect  of  a  (i)  1  Chit  Gen.  Pr.  272. 

forfeiture  of  this  kind;  Co.  Litt.  233  b,  (»)  Wiser.  Metcalfe,  10  Barn.  & 

234  a.     It  would  seem  therefore  that  Cres.299 ;  Bird  t».  Smith,  4  B.  &  Adol. 

ejectment   is   not   maintainable,   nor,  826  ;  Downes  f.  Craig,  9  Mee.  i  W. 

since   the   abolition   of  the   action  of  166;  1  Saund.  216  b,  n.  (a), 
waste,  any  remedy  by  action  whatever,  (u)  Vide    Roscoe,    Real  Actions, 

to  recover  the  land  wasted.  383. 
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with  respect  to  a  tenant  for  years  or  at  will  (x) ;  though 
where  a  tenant  of  any  description  is  under  express  contract 
to  repair,  he  will  of  course  be  liable,  even  in  the  event  of 
permissive  waste,  to  an  action  founded  on  such  contract. 

Q5.  Subtraction  is  the  fifth  species  of  injury  affecting  a 
man's  real  property,  and  happens  when  any  person  who 
owes  any  suit,  duty,  custom,  or  service  to  another,  with- 
draws or  neglects  to  perform  it.^  And  these  consist  in 
general  o^ fealty,  suit  of  court,  rent,  and  customart/  services. 

Fealty  and  suit  of  court  are  among  the  conditions  upon 
which  the  antient  lords  granted  out  their  lands  to  their 
feudatories,  and  consist  in  the  obligation  on  the  part  of 
these  tenants  to  take  the  oath  of  fealty  (y)  to  the  lord,  and 
attend  and  follow  his  courts  by  serving  on  juries  there ; 
and  of  the  same  nature  also  are  such  rents  as  fall  under 
the  legal  denomination  of  rent  service  (2),  these  being  the 
stated  returns  due  either  by  antient  or  modern  reservation, 
from  the  tenant  to  his  lord,  whether  in  provisions,  arms, 
or  the  like,  or  in  money;  to  which  almost  all  rents  are 
now  reduced.  And  the  subtraction  or  non-observance  of 
[[any  of  these  conditions,  by  neglecting  to  swear  fealty,  to 
do  suit,  or  to  render  rent,  is  an  injury  to  the  freehold  of 
the  lord  by  diminishing  the  value  of  his  seignory.^  Be- 
sides which,  there  arises,  whenever  rent  becomes  due,  what- 
ever may  be  its  nature,  and  whether  it  is  connected  with 
the  tenure  or  not,  a  dehtia)  between  the  parties;  the  non- 
payment of  which  is  a  pecuniary  injury  independent  of 
the  wrong  done  to  the  freehold. 

For  fealty  and  suit  of  court,  and  in  general  for  all  rents, 
there  is  the  peculiar  remedy  by  distress,  [[and  it  is  the  only 
remedy  at  the  common  law,  for  the  two  first  of  these.]] 
The  nature  of  a  distress  has  been  already  explained  (b) ; 
and  it  may  here  suffice  to  remember  that  it  is  a  taking  of 

(x)  Heme  v.   Benbow,  4  Taunt.  (s)  As  to  rent  service,  sup.  vol.  ii. 

764  J  Jones  v.  Hill,  7  Taunt.  392;  p.  24. 

Gibson  v.  Wells,  I  N.  R.  290.  (a)  As  to  debt,  ibid.  p.  186. 

(y)  As  to  fealty,  vide  sup.  vol.  i.  (6)  Vide  sup.  p.  361. 
p.  164. 
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[[personal  chattels  out  of  the  possession  of  the  wrong-doer 
into  that  of  the  party  injured,  to  procure  a  satisfaction  for 
a  wrong  committed.  And  for  the  most  part  it  is  provided 
that  distresses  be  reasonable  and  moderate,  but  in  the  case 
of  fealty  and  suit  of  court  no  distress  can  be  too  large  (c) ; 
for  this  is  the  only  remedy  to  which  the  party  aggrieved  is 
entitled,  and  therefore  it  ought  to  be  such  as  is  sufficiently 
compulsory ;  and  be  it  of  what  value  it  will,  there  is  no 
harm  done,  as  it  cannot  be  sold  or  made  away  with,  but 
nmst  be  restored  immediately  on  satisfaction  made.  A 
distress  of  this  nature,  that  has  no  bounds  with  regard  to 
its  quantity,  and  may  be  repeated  from  time  to  time  until 
the  stubbornness  of  the  party  is  conquered,  is  called  a 
distress  infinite. '2  Besides  the  remedy  by  distress,  the 
law  also  formerly  provided,  for  the  case  of  rent  in  arrear, 
several  kinds  of  real  action,  viz.  the  assise  of  mort  (f  ancestor 
or  novel  disseisin,  the  writ  de  eonsuetudtnihui  et  $er- 
vitiis,  the  writ  of  cessavit,  and  the  writ  of  right  sur  di$' 
claimer  {d).  But  all  such  remedies  having  been  long 
wholly  disused,  and  now  abolished  by  the  late  statute 
3  &  4  Will.  IV.  c.  27,  the  only  actions  which  now  lie  for  rent 
are  of  the  personal  class.  The  nature  of  these  will  be 
more  particularly  explained  when  we  arrive  at  the  con- 
sideration of  that  species  of  injury  which  consists  of  breach 
of  contract. 

As  to  customary  services,  the  one  of  most  frequent  oc- 
currence is  that  of  Qdoing  suit  to  another's  mill,  where  the 
persons  resident  in  a  particular  place,  by  usage  time  out 
of  mind,  have  been  accustomed  to  grind  their  corn  at  a 
certain  mill  (e).^  If  under  such  circumstances  any  of  them 

(c)  Finch,  L.  285.  37,  38. 

(d)  See  as  to  these,  3  Bl.  Coin.  (e)  As  to  this  aerrice  or  cosUnb, 
232  ;  Roscoe  on  Real  Actions,  63,  75,  vide  Harbin  v.  Greeo,  Hob.  233  ; 
32,  31.  So  there  were  several  real  ac-  Drake  t.  Wigglesworth,  Willes,  654 ; 
tions  to  redress  the  oppressions  of  the  Vjvyan  v,  Arthur,  1  B.  &  C.  410  ; 
lord  ;  as  by  writ  ne  injuste  vexes,  and  Richardson  v.  Walker,  2  B.  &  C.  827 ; 
writ  of  mesne.  See  as  to  these,  3  01.  Richardson  v.  Capes,  ibid.  841. 
Com.  234;    Roscoe  on  Real  Actions, 
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go  to  another  mill  and  withdraw  their  suit  (their  secta, 
a  sequendo)  from  the  antient  mill,  this  is  not  only  a  damage, 
but  an  injury  to  the  owner,  because  this  custom  might 
have  a  very  reasonable  foundation,  [^viz.  the  erection 
of  such  mill  by  the  ancestors  of  the  owner,  for  the  con- 
venience of  the  inhabitants,  on  condition  that  when  erected 
they  shall  grind  their  corn  there  only.]]  And  for  this 
injury  the  owner  might  formerly  []have  a  writ  de  secta 
ad  molendinum  {f),  commanding  the  defendant  to  do  his 
suit  at  that  mill,  or  show  good  cause  to  the  contrary.]] 
In  like  manner,  [[the  Register  {g)  informs  us  that  a  man 
may  have  a  writ  o^  secta  ad  furnum,  secta  ad  torrale,  et  ad 
omnia  alia  hujusmodi ;  for  suit  done  to  his  public  oven  or 
bakehouse,  or  to  his  kiln  or  malthouse,]]  or  the  like.  QBut 
besides  these  special  remedies  for  subtraction  to  compel 
the  specific  performance  of  the  service  due,  an  action  on 
the  case  will  also  lie  for  all  of  them  to  repair  the  party 
injured  in  damages.]]  And  the  former  remedies  being  now 
abolished  by  the  statute  just  referred  to,  the  action  on  the 
case  is  now  the  only  means  of  redress. 

[]6.  The  sixth  and  last  species  of  real  injuries  is  that 
of  disturbance,^  which  is  the  wrongful  obstruction  of  the 
owner  of  an  incorporeal  hereditament,  in  its  exercise  or 
enjoyment;  and  []we  shall  consider  five  sorts  of  this  injury, 
disturbance  o^  franchises,  disturbance  of  common,  disturb- 
ance of  ways,  disturbance  of  tenure,  and  disturbance  of 
patronage. 

Disturbance  affranchises  (/^)  happens  when  a  man  has 
the  franchise  of  holding  a  court  leet,  of  keeping  a  fair 
or  market,  of  free  warren,  of  taking  toll,  of  seizing  waifs 
or  estrays  (i)  or  (in  short)  any  other  species  of  franchise 
whatsoever,  and  he  is  disturbed  or  incommoded  in  the 
lawful  exercise  thereof.   As  if  another  by  distress,  menaces 

(/)  F.  N.  B.  123.    See  as  to  this,  (h)  As  to  franchises,  vide  sup.  vol. 

Rotcoe  on  Ileal  Actions,  36.  ii.  p.  14. 

(g)  Fol.  153.  (i)  As  to  waifs  and  estrays,  vide 

sup.  vol.  ii.  p.  561. 
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[[or  persuasions,  prevails  upon  the  suitors  not  to  appear  at 
my  court,  or  obstruct  the  passage  to  my  fair  or  murket, 
hunts  in  my  free  warren,  or  refuses  to  pay  me  the  accus- 
tomed toll,  or  hinders  me  from  seizing  the  waif  or  estray, 
whereby  it  escapes  or  is  carried  out  of  my  liberty ;  ia 
every  case  of  this  kind,  all  which  it  is  impossible  here  to 
recite  or  suggest,  there  is  an  injury  done  to  the  legal 
owner;  his  property  is  damnified,  and  t lie  profits  ari^iii'^ 
from  such  his  franchise  are  diminished.  Tu  remedy  which, 
as  the  law  has  given  no  other  action,  be  is  therefore  en- 
titled to  sue  for  damages  by  an  action  on  the  case ;  or  in 
case  of  toll  may  take  a  distress,  if  he  pleases  (it:). 

The  disturbance  of  common  (/)  comes  next  to  be  con- 
sidered—where any  act  is  done  by  which  the  right  of 
another  to  his  common  is  incommixled  or  diminished. 
This  may  happen,  1.  Where  one  who  hath  no  right  of 
common  puts  his  cattle  into  tlie  land,  and  thereby  robs 
the  cattle  of  the  conmioners  of  their  respective  shares 
of  the  pasture.  Or  if  one  who  hath  a  right  of  common 
puts  in  cattle  which  are  not  commonable,  as  hogs  and 
goats,  which  amounts  to  the  same  inconvenience.  But 
the  lord  of  the  soil  may  by  custom  or  prescription  (but  not 
without)  put  a  stranger's  cattle  into  the  common  («),  and 
also,  by  a  like  prescription  for  common  appurtenant, 
cattle  that  are  not  commonable  may  be  put  into  the  com- 
mon (m).]]  In  general,  however,  Qif  the  beasts  of  a  stranger 
or  the  uncommonable  cattle  of  a  commoner  be  found  upon 
the  land,  the  lord  or  any  of  the  commoners  may]]  drive 
them  off,  or  Qdistrein  them  damage  feasant  (o),  or  the 
commoner  may  bring  an  action  on  the  case  to  recover  da- 
mages,]] or  the  lord  an  action  of  trespass.  2.  [[Another 
disturbance  of  common  is  by  surcharging  it,  or  putting 
more  cattle  therein  than  the  pasture  and  herbage  will  sus- 

(A.)  Heddy   v.    Wheelhouse,  Cro.  (»)  1  Rol.  Ab.  396. 

Eliz.  658.  (n)  Co.  LiU.  122. 

(0  As  to  commoD,  vide  sup.  vol.  (o)  9  Rep.  112. 
ii.  p.  3. 


512  BOOK  V. — OF  CIVIL  INJURIES. 

[[tain,  or  the  party  hath  a  right  to  do.  In  this  case,  he  that 
surcharges  does  an  injury  to  the  rest  of  the  owners,  by 
depriving  them  of  their  respective  portions,  or  at  least 
contracting  them  into  a  smaller  compass.  This  injury  by 
surcharging  can  properly  speaking  only  happen  v^'here 
the  common  is  appendant  or  appurtenant,  and  of  course 
limitable  by  law,  or  where,  when  in  gross,  it  is  expressly 
limited  and  certain ;  for  where  a  man  hath  common  in 
gross,  sans  nomhre,  or  without  stint,^  as  it  is  more  com- 
monly called,  [[he  cannot  be  a  surcharger.  However,  even 
where  a  man  is  said  to  have  common  without  stint,  still 
there  must  be  left  sufficient  for  the  lord's  own  beasts  (p)  ; 
for  the  law  will  not  suppose  that  at  the  original  grant  of 
the  common  the  lord  meant  to  exclude  himself.  The  usual 
remedies  for  surcharging  the  common  are  either  by  dis- 
treining  so  many  of  the  beasts  as  are  above  the  number 
allowed,  or  else  by  an  action  of  trespass,  both  which  may 
be  had  by  the  lord ;  or,  lastly,  by  an  action  on  the  case  for 
damages,  in  which  any  commoner  may  be  plaintiff,]]  and 
that  as  well  against  the  lord,  as  against  another  com- 
moner (g).  And,  besides  these,  recourse  might  formerly  be 
had  to  a  writ  of  admeasurement  of  pasture,  which  is  among 
the  real  actions  now  abolished.  3.  In  addition  to  the  above, 
[[there  is  another  disturbance  of  common,  when  the  owner 
of  the  land,  or  other  person,  so  incloses  or  otherwise  ob- 
structs it,  that  the  commoner  is  precluded  from  enjoying 
the  benefit  to  which  he  is  by  law  entitled  (r).  This  may 
be  done  either  by  erecting  fences,  or  by  driving  the  cattle 
off  the  land,  or  by  ploughing  up  the  soil  of  the  common  (s). 
Or  it  may  be  done  by  erecting  a  warren  therein,  and 
stocking  it  with  rabbits  in  such  quantities  that  they  de- 

(p)  1  Rol.  Ab.  399.  uses  of  husbandry,  provided  he  leaves 

(q)   Freem.    273;    1    Saund.     by  suflicient  common  to  the  tenants,  ac- 

Wms.  346,  D.  (2).  cording  to  the  propoition  of  their  land, 

(r)  It  is  to  be  remembered,  how-  As  to  this,  vide  sup.  vol.  ii.  p.  7. 

ever,  that  the  lord,  or  other  proprietor  (s)  Leverettv.  Townsend,Cro.£liz. 

of  the  waste,  may  approve,  that  is,  in-  198. 

close  the  land,  and  convert  it  to  tko 
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[[vour  the  .whole  herbage,  and  thereby  destroy  the  com- 
mon ;]]  though  on  the  otlier  hand,  the  lord  may  lawfully 
erect  a  warren,  provided  the  rabbits  do  not  increase  80  as 
to  occasion  this  inconvenience  (/).  For  each  of  these  in- 
juries the  commoner  might  formerly  have  not  only  his 
action  of  trespass  on  the  case,  but  a  real  action  of  novel 
disseisin  or  quod permittat  {u);  but  the  latter  remedies  being 
now  abolished,  the  former  is  now  the  only  form  of  action 
available  in  such  cases,  though  in  certain  instances,  as 
where  the  obstruction  is  occasioned  by  a  fence  or  wall,  the 
law  allows  the  commoner  to  abate,  or  throw  it  down  (r). 
4.  In  the  last  place  may  be  noticed  the  injury  of  depas- 
turing forests,  commons  and  open  fields  with  sheep  or 
lambs  infected  with  scab  or  mange ;  for  remedy  of  which 
it  is  provided  by  38  Geo.  III.  c.  6o,  inter  alia,  that  the 
offender  shall  be  liable  to  a  pecuniary-  penalty  on  convic- 
tion before  a  justice  of  the  peact . 

[^The  third  species  of  distui  buace,  that  of  ways,  is 
very  similar  in  its  nature  to  the  last,]]  it  principally  hap- 
pening when  a  person  who  hath  a  right  of  way  over 
another's  grounds  Qis  obstructed  by  inclosures  or  other 
obstacles,  or  by  ploughing  across  it,  by  which  means  he 
cannot  enjoy  his  right  of  way,  or  at  least  not  in  so  com- 
modious a  manner  as  he  might  have  done.  But  as  this 
mode  of  disturbance  in  general  amounts  to  the  injury  of 
nusance,  which  we  had  occasion  to  consider  in  a  former 
place,  it  will  not  be  necessary  to  dilate  upon  it  under  the 
present  head.  We  shall  only  add  therefore  that  the  re- 
medy is  by  action  on  the  case. 

4.  The  fourth  species  is  that  of  disturbance  of  tenure,  or 
breaking  that  connection  which  subsists  between  the  lord 

(()  Bellew  V.  Langdon,  Cro.  Eliz.  commoner,  however,  cannot  cut  down 

876;  Hadesden  r.  Grysse),  Cro.  Jac.  trees  wrongfully  planted  by  the  lord, 

193 }  Hassard  v.  Cantrell,  Lulw.  108 ;  or  kill  his  rabbits  destroying  the  coni- 

3  Bl.  Com.  237.  nion,  or  even  fill  up  the  coney-bur- 

(«)  See  3  Bl.  Com.  2'20  ;  Roscoe,  rows  ;  but  his  remedy  is  by  action  on 

Real  Actions,  p.  40.  the  case  only.     Ibid. 

(y)  1  Saund.  by  Wms.  353  a.   The 
VOL.  III.  L  L. 
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[[and  his  tenant,  and  to  which  the  law  pays  sa  high  a  re- 
gard, that  it  will  not  suffer  it  to  be  wantonly  dissolved  by 
the  act  of  a  third  person.  To  have  an  estate  well  tenanted 
is  an  advantage  that  every  landlord  must  be  very  sensible 
of,  and  therefore  the  driving  away  of  a  tenant  from  off  his 
estate  is  an  injury  of  no  small  consequence.  So  that  if 
there  be  a  tenant  at  will  of  any  lands  or  tenements,  and  a 
stranger,  either  by  menaces  and  threats,  or  by  unlawful 
distresses,  or  by  fraud  and  circumvention,  or  other  means, 
contrives  to  drive  him  away,  or  inveigle  him  to  leave  his 
tenancy,  this  the  law  very  justly  construes  to  be  a  wrong 
and  injury  to  the  lord  (x),  and  gives  him  a  reparation  in 
damages  against  the  offender  by  an  action  on  the  case. 

5.  The  fifth  and  last  species  of  disturbance,  but  by  far 
the  most  considerable,  is  that  of  disturbance  of  patronage, 
which  is  a  hindrance  or  obstruction  of  the  patron  (?/)  to 
present  his  clerk  to  a  benefice. 

This  injury  was  distinguished  at  common  law  from  an- 
other species  of  injury,  called  usurpation,  which  is  an  ab- 
solute ouster  or  dispossession  of  the  patron,  and  happens 
when  a  stranger  that  hath  no  right  presenteth  a  clerk, 
and  he  is  thereupon  admitted  and  instituted  (z) ;  in  which 
case  of  usurpation  the  patron  lost  by  the  common  law  not 
only  his  turn  of  presenting  pro  kac  vice,  but  also  the  ab- 
solute and  perpetual  inheritance  of  the  advowson,  so  that 
he  could  not  present  again  upon  the  next  avoidance,  unless 
in  the  meantime  he  recovered  his  right  by  a  real  action, 
viz.  a  writ  of  right  of  advowson  (a).  The  reason  given  for 
his  losing  the  present  turn,  and  not  ejecting  the  usurper's 
clerk,  was,  that  the  final  intent  of  the  law  in  creating  this 
species  of  property  being  to  have  a  fit  person  to  celebrate 
divine  service,  it  preferred  the  peace  of  the  church  (pro- 
vided a  clerk  were  once  admitted  and  instituted)  to  the 

(i)  Ilal.  Anal.  c.  40  ;  1  llol.  Ab.  p.  78. 
108.  («)  Co.  F.iU.  277.   As  to  admission 

(y)  Ab  lo  patronage,  orllio  light  of  and  inslilutlon,  vide  sup.  p.  80. 
pruftciitaiion   lo   benefices,  vide   sup.  («)  6  Hep.  49. 
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Qight  of  any  patron  whatever.  And  the  patron  also  lost 
the  inheritance  of  his  advowson,  unless  he  recovered  it  in  a 
writ  of  right,  because  by  such  usurpation]]  and  consequent 
luliiess  or  plenarty  (as  it  was  called)  of  the  church,  by  the 
act  of  the  usurper,  his  own  possession  of  the  advowson  was 
considered  as  displaced  ;  and  the  law  allowed  no  remedy, 
either  by  presentation  or  possessory  action,  to  a  {)erson 
put  out  of  possession  of  an  hereditament  of  this  descri|>- 
tion.  [[The  only  remedy  therefore  which  the  patron  had 
left,  was  to  try  the  mere  right  in  a  writ  of  right  of  advow- 
son, which  was  a  peculiar  writ  of  right  framed  for  this 
special  purpose,  but  in  every  other  respect  corresponding 
with  other  writs  of  right  (b) ;  and  if  a  man  recovered 
therein,  he  regained  the  possession  of  his  advowson,  and 
was  entitled  to  present  at  the  next  avoidance  (e).]]  Thus 
stood  the  common  law. 

[[But  bishops  in  autient  times,  either  by  carekunw  or 
collusion,  frequently  instituting  clerks  upon  the  presenta- 
tion of  usurpers,  and  thereby  defrauding  the  real  patrons 
of  their  right  of  possession,  it  was  in  substance  enacted  by 
statute  Westra.  2,  13  Edw.  I.  c.  6,  s.  2,]]  that  if  the  posses- 
sory action  of  qtutre  impedit  (or  another  of  the  same  class, 
called  un  assize  of  darreign  presentment  (</),  and  now  abo- 
lished) (e)  be  brought  within  six  months  after  the  avoidance, 
the  patron  shall,  notwithstanding  such  usurpation,  recover 
that  very  presentation ;  which  gives  back  to  him  the  seisin 
of  the  advowson.  [[Yet  still,  if  the  true  patron  omitted  to 
bring  his  action  within  six  months,  the  seisin  was  gained 
by  the  usurjier,  and  the  patron,  to  recover  it,  was  driven 
to  the  long-  and  hazardous  process  of  a  writ  of  right.  To 
remedy  which,  it  was  failher  enacted  by  statute  7  Ann. 

(6)  F.  N.  B.  30.     As  to  writs  of  tors  ;  but  the  writ  of  qumrt  impedit  is 

right  generally,  vide  sup.  p.  459.  equally   remediable   whether  a   man 

(c)  F.  N.  B.  36.  claims  title  by  decent  or  by  purchase. 

(</)  The  assise  of  darreign  present-  3  Bl.  Com.  245. 

wierit  lay  only  where  a  man  had  aa  («)  By  3  &  4  Will.  4,  c.  27,  s.  36, 
advowson  by  descent  fiom  his  ances- 

L  l2 
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\j:.  18,  that  no  usurpation  shall  displace  the  estate  or  in- 
terest of  the  patron,  or  turn  it  to  a  mere  right,  but  that 
the  true  patron  may  present,]]  or  maintain  a  quare  impedit, 
[[upon  the  next  avoidance,  as  if  no  such  usurpation  had 
happened.  So  that  the  title  of  usurpation  is  now  much 
narrowed,  and  the  law  stands  upon  this  reasonable  foun- 
dation,— that  if  a  stranger  usurps  my  presentation,  and  I 
do  not  pursue  my  right  within  six  months,  I  shall  lose 
that  turn  without  remedy,  for  the  peace  of  the  church,  and 
as  a  punishment  for  my  own  negligence  ;  but  that  turn  is 
the  only  one  I  shall  lose  thereby.  Usurpation  now  gains 
no  right  to  the  usurper  with  regard  to  any  future  avoid- 
ance, but  only  to  the  present  vacancy ;  it  cannot  indeed 
be  remedied  after  six  months  are  past;  but  during  those 
six  months  it  is  only  a  species  of  disturbance.]] 

The  above-mentioned  remedy  by  quare  impedit  is  Qiow 
the  only  action  used  in  case  of  the  disturbance  of  patron- 
age,]] and  the  course  of  proceeding  in  it  will  hereafter  be 
considered  at  large  in  its  proper  place  (/).  At  present  we 
shall  only  notice  the  circumstances  by  which  it  is  usually 
preceded. 

[]Upon  the  vacancy  of  a  living  the  patron,  we  know,  is 
bound  to  present  within  six  calendar  months  (g),  other- 
wise it  will  lapse  to  the  bishop.  But  if  the  presentation 
be  made  within  that  time,  the  bishop  is  bound  to  admit 
and  institute  the  clerk  if  found  sufficient  (h),  unless  the 
church  be  full,  or  there  be  notice  of  any  litigation.  For  if 
any  opposition  be  intended,  it  is  usual  for  each  party  to 
enter  a  caveat  with  the  bishop,  to  prevent  his  institution 
of  his  antagonist's  clerk.  An  institution  after  a  caveat 
entered  is  void  by  the  ecclesiastical  law  ;  but  this  the 
temporal  courts  pay  no  regard  to,  and  look  upon  a  caveat 
as  a  mere  nullity  (i).  But  if  two  presentations  be  offered 
to  the  bishop  upon  the  same  avoidance,  the  church  is  then 

(/)  By  4  &  5  Will.  4,  c.  39,  conU  (/»)  Vide  sup.  p.  1 19. 

are  given  in  this  as  in  other  actions,  («)    Hitching    v.  Glover,    1   Ro\. 

which  was  not  foinurly  the  practice.  Rep.  191. 

(/?)  Vide  sup.  p.  117. 
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Qsaid  to  become  litigious ;  and  if  DOthing  farther  be  done, 
the  bishop  may  suspend  the  admission  of  either  and  suffer 
a  lapse  to  incur.  Yet  if  the  patron  or  clerk  oa  either  side 
request  him  to  award  a  jus  pairomatuSt  he  it  bound  to  do 
it.  A  jus  patronatus  is  a  commiMion  from  the  bishop, 
directed  usually  to  his  chancellor  and  others  of  competent 
learning,  who  are  to  summon  a  jury  of  six  Mt^'-s  ■"-•»  and 
six  laymen,  to  inquire  into  and  examine  who  i  _iitful 

patron  {j) ;  and  if  upon  such  inquiry  made  and  certificate 
thereof  returned  to  the  commissioners,  he  admits  and  in- 
stitutes the  clerk  of  that  patron  whom  they  return  as  the 
true  one,  the  bishop  secures  himself  at  all  events  from 
being  a  disturber,  whatever  prooeediogt  may  be  had  after- 
wards in  the  temporal  coarta. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy 
against  him  in  the  spiritual  court,  denominated  a  dmplex 
querela  (/t),  which  is  a  complaint  in  the  nature  of  ao  ap- 
peal from  the  ordinary  to  his  next  immediate  superior,  as 
from  u  bishop  to  the  archbishop;  and  if  the  superior  court 
adjudges  the  cause  of  refusal  to  be  insufficient,  it  will  grant 
institution  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiaatical 
course ;  but  in  contested  presentations  they  seldom  go  so 
far ;  for  upon  the  fii-st  delay  or  refusal  of  the  bishop  to 
admit  his  clerk,  the  patron  usually  brings  his  ^iMirtf  tai- 
pedit  for  the  temporary  injury  done  to  his  property  in 
disturbing  him  in  his  presentation.]]  For  the  patron  Qis 
always  plaintiff  in  this  action,  and  not  the  clerk,  as  the 
law  supposes  the  injury  to  be  oflered  to  the  former  only, 
by  obstructing  or  refusing  the  admission  of  his  nominee, 
and  not  to  the  latter,  who  hatli  no  right  in  him  till  institu- 
tion, and  of  course  can  sufler  no  injury.]]  But  as  to  the 
parties  against  whom  the  action  is  to  be  brought,  it  is  to  be 
observed  that  all  these  three  persons,  the  pseudo-patron, 
his  clerk,  and  the  ordinary,  may  be  disturbers  of  a  rit^ht 
of  advowson :  (]]the  pretended  patron  by  presenting  to  a 

(j)  1  Burn,  24.  (fc)  Ibid.  160, 
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[[church  to  which  he  has  no  right,  and  thereby  making  it 
litigious  or  disputable;  the  clerk  by  demanding  or  ob- 
taining institution,  which  tends  to  and  promotes  the  same 
inconvenience;  and  the  ordinary  by  refusing  to  admit 
the  real  patron's  clerk,  or  admitting  the  clerk  of  the  pre- 
tender.]] And  if  the  delay  arises  from  the  bishop  alone, 
[[as  upon  pretence  of  incapacity  or  the  like,  then  he  only  is 
named  as  defendant ;  but  if  there  be  another  presentation 
set  up,  then  the  pretended  patron  and  his  clerk  are  also 
joined  in  the  action;  or  it  may  be  brought  against  the 
patron  and  his  clerk,  leaving  out  the  bishop,  or  against 
the  patron  only.  But  it  is  most  advisable  to  bring  it  against 
all  three ;  for  if  the  bishop  be  left  out,  and  the  suit  be  not 
determined  till  the  six  months  are  past,  the  bishop  is 
entitled  to  present  by  lapse;  for  he  is  not  party  to  the 
suit  (Z) ;  but  if  he  be  named,  no  lapse  can  possibly  accrue 
till  the  right  is  determined.  If  the  patron  be  left  out,  and 
the  writ  be  brought  only  against  the  bishop  and  the  clerk, 
the  suit  is  of  no  effect,  and  the  writ  shall  abate  (m) ;  for  the 
right  of  the  patron  is  the  principal  question  in  the  cause  (n). 
If  the  clerk  be  left  out,  and  has  received  institution  before 
the  action  brought  (as  is  sometimes  the  case),  the  patron 
by  this  suit  may  recover  his  right  of  patronage,  but  not  the 
present  turn ;  for  he  cannot  have  judgment  to  remove  the 
clerk,  unless  he  be  made  a  defendant  and  party  to  the  suit, 
to  hear  what  he  can  allege  against  it.  For  which  reason 
it  is  the  safer  way  to  insert  all  three.]] 

Finally,  we  may  remark,  that  though  in  a  quare  impedit 
the  patron  only,  and  not  the  clerk,  is  allowed  to  sue  the 
disturber,  yet  by  virtue  of  several  acts  of  parliament  (o), 
there  is  one  species  of  presentation  in  which  a  remedy  to 
be  sued  in  the  temporal  courts  is  put  into  the  hands  of 
the  clerks  presented,  as  well  as  of  the  owners  of  the  advow- 

(0  Lancaster  V.Lowe,  Cro.  Jac.93.  (o)  St.  3  Jac.  1,  c.  5 ;  1  W.  &  M. 

(m)  Elvis  V.  Archbishop  of  York,  c.  26  ;  12  Ann.  st.  2,  c.  14 ;  II  Geo. 

Hob.  392.  2,  c.  17. 
(n)  7  Rep.  26. 
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Bou,  that  ig,  tlie  presentation  to  such  beneSoot  m  belong 
to  Roman  Catholic  patrons;  which,  according  to  th«ir 
several  coin,  •  vested  and  secured  to  the  two  uni- 

versities ol  »  ge  and  Oxford.    QAnd  particularly  by 

the  statute  of  12  Ann.  st.  2,  c.  14,  t.  4,  a  new  method  of 
proceeding  is  provided,  viz.,  that  besides  the  actioiM  of 
(juare  impedit,  which  the  unirersitiea  aa  patrooa  are  en- 
titled to  bring,  they  or  their  clerks  may  be  at  liberty  to 
file  a  bill  in  equity  against  any  pertOD  preaentiog  to  such 
livings  and  disturbing  their  right  of  patronage,  or  his  ce$tiii 
que  trusty  or  any  other  person  whom  they  have  cause  to 
susf>ect,  in  order  to  compel  a  diieovery  of  any  lecrei  traata 
for  the  benefit  of  Papists,  in  evasion  of  thoae  laws,  whereby 
this  right  of  advowson  is  vested  in  theee  learned  bodiea ; 
and  also  (by  the  stat.  11  Geo.  II.  c  17)  to  compel  a  dis- 
covery whether  aoy  grant  or  eonreyanee,  aaid  to  be  Biade 
of  such  advowson,  were  made  htmk  fUk  to  a  Pretestint 
purchaser  for  the  benefit  of  Protestants,  and  for  a  full 
consideration ;  without  which  requisites  every  sueh  grant 
and  conveyance  of  any  advowson  or  avoidance  is  abso- 
lutely null  and  void.  This  is  a  particular  law,  and  calcu- 
lated for  a  particular  purpose,  but  in  no  instance  but  this 
does  the  temporal  law  permit  the  clerk  himself  to  interfere 
in  recovering  a  presentation  of  which  he  is  afterwards  to 
have  the  advantage.]] 

III.  We  are  next  to  consider  the  injuries  that  may  be 
offered  to  the  right  of  property  in  thing*  pergonal;  and 
tins,  first,  as  regards  things  in  postestian  ;  next,  things  in 

actions  {p). 

First,  the  rights  of  personal  property  in  possession  are 
liable  to  two  species  of  injuries ;  the  amotion  or  depriva- 
tion of  that  possession,  and  the  abuse  or  damage  of  the 
chattels  while  the  possession  continues  in  the  legal  owner. 
The  former,  or  deprivation  of  possession,  is  also  divisible 
into  several  branches ;  Qthe  unlawful  taking  them  away, 

(p)  As  to  this  distiDCtioD,  vide  sup.  vol.  ii.  pp.  73,  74. 


520  BOOK  V. OF  CIVIL  INJURIES. 

\jd\e  unlawful  detaining  them,  though  the  original  taking- 
might  be  lawful ;]]  and  such  tortious  acts  as  subject  the 
owner  to  the  loss  of  them,  though  the  wrong  doer  himself 
may  be  guilty  neither  of  caption  nor  detainer.  Our  pre- 
sent subject  will  therefore  involve  four  several  heads : — 
1,  the  injury  of  unlawfully  taking  chattels  from  the 
owner;  2,  that  of  unlawfully  detaining  them  from  him; 

3,  that  of  depriving  him  of  them  by  other  unlawful  means ; 

4,  that  of  doing  damage  to  them. 

1.  And,  first,  of  an  unlawful  taking.     The  nature  of  this 
requires  no  illustration,  and  our  attention  therefore  is  to  be 
chiefly  directed  to  its  remedy.  []^This  is,  in  the  first  instance, 
the  restitution  of  the  goods  themselves  with  damages  for 
the  loss  sustained  by  such  unjust  invasion,  which  is  eflected 
by  action  of  replevin j  an  institution  which  the  Mirror  (r) 
ascribes  to  Glanvil,  chief  justice  to  King  Henry  II.     This 
obtains  only  in  one  instance  of  an  unlawful  taking,  that 
of  a  wrongful  distress  {s) ;  and    this   and   the   action   of 
detinue  (of  which  more  will  presently  be  said)  are  almost 
the  only  actions  in  which  the  actual  specific  possession  of 
the  identical  personal  chattel  is  restored  to  the  proper 
owner.]]     It  is  preceded  by  [[a  redelivery  of  the  pledge  {t)j 
or  thing  taken  in  distress,  to  the  owner,  upon  his  giving 
security  to  try  the  right  of  the  distress,  and  to  restore 
it  if  the  right  be  adjudged  against  him  {u) ;  after  which 
the  distreinor  may  keep  it  till  tender  made  of  sufficient 
amends,  but  must  then  re-deliver  it  to  the  owner  (.c).     And 
formerly,  when  the  party  distreined  upon  intended  to  dis- 
pute the  right  of  the  distress,  he  had  no  other  process  by 
the  old  common  law,  than  by  a  writ  of  replevin,  replegiari 
facias  {y);  which  issued  out  of  Chancery,  commanding 
the  sheriff  to  deliver  the  distress  to  the  owner,  and  after- 

(r)  C.  2,  8.  6.  145  b. 

(i)  In  practice  replevin  is  applied  (<)  Vide  sup.  p.  366. 

to  no  other  case  ;  but  it  is  said  in  tiic  (it)  Co.  Litt.  145. 

books  tube  npplicublu  toothers;  Vin.  (i)  8  Rep.  147. 

Abr.  Hoplcvin  (B),  pi.  2;  Co.  Lilt.  \y)  F.  N.  H.  68. 
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[[wards  to  do  justice  in  respect  of  the  matter  in  dispute  ia 
his  own  county  court.  But  this  being  a  tedious  method 
of  proceeding,  the  beasts  or  other  goods  were  long  detained 
from  the  owner,  to  his  great  loss  and  damage  (z).  For 
which  reason  the  statute  of  Marlbridge  (a)  directs  that 
(without  suing  a  writ  out  of  the  Chancery)  the  gherifl'  im- 
mediately, upon  plaint  to  iiim  made,  shall  proceed  to  re- 
plevy the  goods.  And,  for  the  greater  ease  of  the  parUet, 
it  is  farther  provided  by  statute  1  P.  &  M.  c  12  (b),  that 
the  sheriff  shall  make  at  least  four  deputies  in  each 
county,  for  the  sole  purpose  of  making  replevins.  Upon 
application  therefore  either  to  the  sheriff  or  one  of  his 
said  deputies,  security  is  to  be  given,  in  pursuance  of  the 
statute  of  VVestm.  2,  13  Edw.  I.  c.  2,  first,  that  the  party 
replevying  will  pursue  his  action  against  the  distreinor, 
for  which  purpose  he  puts  in  plegios  de  prosequendo,  or 
pledges  to  prosecute ;  and,  secondly,  that  if  the  right 
be  determined  against  him,  he  will  return  the  distreM 
again ;  for  which  purpose  he  is  also  bound  to  fin<1  '  '  v 
de  retorno  habendo.    Besides  these  pledges,  the  sin  s 

of  which  is  discretionary  and  at  the  peril  of  the  sheriff, 
the  statute  11  Geo.  II.  c.  19,  requires  that  the  oflScer 
granting  a  replevin  on  a  distress  for  rent,  shall  take  a 
bond,  with  two  sureties,  in  a  sum  of  double  the  value  of 
the  goods  distreined,  conditioned  to  prosecute  the  suit 
with  effect  and  w  ithout  delay,  and  for  return  of  the  goods  : 
which  bond  shall  be  assigned  to  the  distreinor,  on  request 
made  to  the  officer ;  and,  if  forfeited,  may  be  sued  in  the 
name  of  the  assignee.  And,  certainly,  as  the  end  of  all 
distresses  is  only  to  compel  the  party  distreined  upon  to 
satisfy  the  debt  or  duty  owing  from  him,  this  end  is  as 
well  answered  by  such  sufficient  sureties  as  by  retaining 
the  very  distress,  which  might  frequently  occasion  great 
inconvenience  to  the  owner ;  and  that  the  law  never  wan- 

(s)  2  Inst.  139.  under  this  act,  vide  Mouniey  v.  Daw- 

(a)  52  Hen.  3,  c.  21.  son,  6  A.  6c  E.  752. 

(6)  As    to    the  sheriflTs  authority 
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[[tonly  inflicts.  The  sheriff,  on  receiving  such  security,  is 
immediately,  by  his  officers,  to  cause  the  chattels  taken  in 
distress  to  be  restored  into  the  possession  of  the  party  dis- 
treined  upon,  unless  the  distreinor  claims  a  property  in  the 
goods  so  taken.  For  if  by  this  method  of  distress  the 
distreinor  happens  to  come  again  into  possession  of  his 
own  property  in  goods  which  before  he  had  lost,  the  law 
allows  him  to  keep  them,  without  any  reference  to  the 
manner  by  which  he  thus  has  regained  possession,  being 
a  kind  of  personal  remitter  (c).  If  therefore  the  distreinor 
claims  any  such  property,  the  party  replevying  must  sue 
out  a  writ  de  proprietate  probanda,  in  which  the  sheriff  is 
to  try  by  an  inquest,  in  whom  the  property,  previous  to 
the  distress,  subsisted  (d).  And  if  it  be  found  to  be  in  the 
distreinor,  the  sheriff  can  proceed  no  farther,  but  must 
return  the  claim  of  property  to  the  Court  of  Queen's 
Bench  or  Common  Pleas,  to  be  there  farther  prosecuted,  if 
thought  advisable,  and  there  finally  determined  (e). 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial) 
the  sheriff's  inquest  determines  it  against  the  distreinor, 
then  the  sheriff  is  to  replevy  the  goods  (making  use  of 
even  force  if  the  distreinor  makes  resistance  (/) ),  in  case 
the  goods  be  found  within  his  county.  But  if  the  distress 
be  carried  out  of  the  county,  or  concealed,  then  the  sheriff 
may  return  that  the  goods  or  beasts  are  eloigned,  elongata, 
carried  to  a  distance,  to  places  to  him  unknown ;  and 
thereupon  the  party  replevying  shall  have  a  writ  of  capias 
in  withernam,  in  vetito  (or,  more  properly,  repetito)  namio  ; 
a  term  which  signifies  a  second  or  reciprocal  distress  {g)  in 
lieu  of  the  first,  which  was  eloigned.  It  is  therefore  a 
command  to  the  sheriff  to  take  other  goods  of  the  dis- 
treinor in  lieu  of  the  distress  formerly  taken,  and  eloigned 
or  withheld  from  the  owner  (Ji).     So  that  here  is  now  dis- 

(c)  Vide  sup.  p.  379.  {g)  Smith's  Commonw.  b.  3,  c.  10 ; 

(d)  Finch,  L.  316.  2  Inst.  141  ;  Ilickes's  Thesaur.  164. 

(e)  Co.  Litt.  145  j  Finch,  L.  450.  {h)  F.  N.  B.  69,  73. 
(J)  2  latU  193. 
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QtreBS  against  distress)  one  being  taken  to  answer  the  other, 
by  way  of  reprisal  (i),  and  as  a  punishment  for  the  iUegal 
boiiaviour  of  the  original  distreinor.  For  which  leMon 
goods  taken  in  withernam  canoot  be  re^ilevied  till  the 
original  distress  is  forthcoming  (A). 

But  in  common  cases  the  goodt  are  dehvered  back  U> 
the  party  replevying,  who  is  then  boand  to  bring  his  ac- 
tion of  replevin,  which  may  be  prosecuted  in  the  county 
court,  be  the  distress  of  what  value  it  may  (0-  But  either 
party  may  remove  it  to  the  superior  courit  of  Queen's 
Bench  or  Common  Pleas  by  writ  of  rtemnktri  (a)  Q  and 
also  Qf  in  the  course  of  proceeding  any  right  of  freehold 
comes  in  question  the  sheriff  can  |Mt)eeed  no  &rd»r  (») ; 
HO  that  it  is  usual  to  carry  it  up  in  the  fint  inatMMM  to  the 
courts  of  Westminster  Hall.]]  And  so  much  for  the  pre- 
sent with  respect  to  the  action  of  replevin,  the  sabeequent 
progress  of  which  will  be  explained  in  a  ■nbsequent  chap- 
ter, when  we  shall  have  occasion  to  deecribe  tlie  proceed- 
ings in  a  suit  at  law. 

Another  action  for  the  unlawful  taking  of  a  man's  goods, 
and  one  of  much  more  extensive  use,  being  applied  to 

V 1 )  la  the  old  northerD  languages  capable  of  beiaf  iiplevisd.   Uoddaad. 

the  word  uitheniam  it  u«ed  as equiva*  c.  5. 
lent  to  rifprisaU.    Siiemhook  de  Jvre         (0  S  ImL  199. 
Sueon.  I.  4.  c.  10.  (■>  t  lart.  U.    TW  i«Mv>l  hf 

(h)  Raym.  475.     Hm  substanoe  ibe  pbuttfT  is  at  plesMra;  hgr  Ike 

of  this  rule  composed  the  terms  of  that  defendaot,    upon    reaiooable    cawe 

famous  question  with  which  Sir  Tbos.  sikown.    F.  N.  B.  69,  70.     Bat   m 

.More  (when  a  student  on  his  traveh)  piactic«  tht  ddendaat's  light  to  !•• 

is  said  to  have  puzzled  a  pragmatical  mmi9  it  Mvar  qvettioMd.    la  aoae 

professor  in  the  University  of  Bruges,  iBstaaees.  other  covrts  beside  tbat  of 

in    Flanders,   who   gave   a   universal  the  sheriff  have  jurisdiction  in  reple* 

challenge  to  dispute  with  any  person  vin  ;  but  this  is  by  prescriptioo  only. 


in  any  science  :  "  in  omni  seibili,  et  de  The  removal  fronsachof  I 

quolibet  enie."   Upon  which  Mr.  More  courts  of  record,  is  by  c«rtMr«ri ;  from 

sent  him thisquestion — "Utrumaveria  such  of  them  as  are  maoor  covrts,  by 

caruca  capta  in  vetito  namio,  tint  tr-  accedas  ad  curiam,     Roscoe  on  Real 

replegibilia" — whether  beasts  of  the  Actions,  628. 

plough,  taken  iu  tptthemam,  are  in-  (n)  Finch,  L,  317. 
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every  injury  of  that  description,  while  replevin  is  con- 
fined to  cases  of  wrongful  distress,  is  the  action  of  tres- 
pass. [|As  if  a  man  takes  the  goods  of  another  out  of 
his  actual  or  virtual  possession  without  having  a  lawful 
title  so  to  do,  it  is  an  injury,  which,  though  it  doth  not 
amount  to  felony  unless  it  be  done  animo  furandi,  is 
nevertheless  a  transgression  for  which  an  action  of  tres- 
pass vi  et  armis  will  lie ;  wherein  the  plaintiff  shall  not 
recover  the  thing  itself,  but  only  damages  for  the  loss  of 
it.]]  Or  the  party  [[may  at  his  choice  have  another  remedy 
in  damages,  by  action  of  trover  and  conversion,  of  which 
more  will  presently  be  said. 

2.  Deprivation  of  possession  may  also  be  by  an  unjust 
detainer  of  another's  goods,  although  the  original  taking 
was  lawful.  As  if  I  distrein  another's  cattle  damage  fea- 
sant, and  before  they  are  impounded  he  tenders  me  suffi- 
cient amends,  now,  though  the  original  taking  was  lawful, 
my  subsequent  detainment  of  them  after  tender  of  amends 
is  wrongful,  and  he  shall  have  an  action  of  replevin  against 
me  to  recover  them  (p),  in  which  he  shall  recover  damages 
for  the  detention,  and  not  for  the  caption,  because  the  ori- 
ginal taking  was  lawful.  Or  if  I  lend  a  man  a  horse,  and  he 
afterwards  refuse  to  lestore  it,  this  injury  consists  in  the 
detaining,  and  not  in  the  original  taking ;  and  the  regular 
method  for  me  to  recover  possession  is  by  action  of  de- 
tinue (9),]]  in  which  Qthe  judgment  is  conditional  that  the 
plaintiff  recover  the  goods,  or  (if  they  cannot  be  had)  their 
respective  values,  and  also  damages  for  detaining  them.]] 
But  as  the  object  is  thus  to  obtain  (if  possible)  specific 
restitution,  so  this  action  [[cannot  be  brought  for  money, 
corn,  or  the  like,  for  that  cannot  be  known  from  other 
money  or  corn,  unless  it  be  in  a  bag  or  a  sack,  for  then 
it  may  be  distinguishably  marked.]]  This  form  of  action 
was  also  formerly  subject  (as  were  some  other  of  our  legal 
remedies)  to  the  incident  of  wager  of  lata  (vadiatio  legis), 

(p)F.  N.  B.69.  (7)  Ibid..l38. 
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a  proceeding  which  consisted  in  the  defendant's  dis- 
charging himself  from  the  claim,  on  his  own  oath,  bringing 
with  him  at  the  same  time  into  court  eleven  of  his  neigh- 
bours, to  swear  that  they  believed  his  denial  to  be  true  (r). 
This  relic  of  a  very  antient  and  general  institutioD,  which 
we  find  established  not  only  among  the  Sftzons  («)  and 
Normans  (/),  but  among  almost  all  the  Northern  nations 
that  broke  in  upon  the  Roman  empire  (u),  continoed  to 
subsist  among  us  even  till  the  last  reign,  when  it  was  at 
length  abolished  by  3  dc  4  Will.  IV.  c.  42,  s.  13  (ar);  and 
as  it  exposed  plaintiff's  to  great  disadvantage,  it  had  long 
had  the  efl'ect  of  throwing  the  action  of  detinue  almoct 
entirely  out  of  use,  and  introducing  in  its  stead  the  action 
of  troveVf  which  still  continues  to  be  the  iavoarite  remedy 
in  a  case  of  unlawful  detention  of  goods. 

This  action  of  trover  and  conversion  is  a  species  of  tres- 
pass upon  the  case,  and  properly  lies  for  recovery  of  da- 
mages against  such  person  as  has  found  anotlier's  goods 
and  wrongfully  converted  them  to  his  own  use,  firom  which 
finding  and  converting  it  derives  its  name.  [The  freedom 
of  this  action  from  wager  of  law,  and  the  less  degree  of 
certainty  requisite  in  describing  the  goods  (y),  gave  it  so 
considerable  an  advantage  over  the  action  of  detinue,  that, 
by  a  fiction  of  law,  actions  of  trover  were  at  length  per- 
mitted to  be  brought  against  any  man  who  had  in  his 
possession,  by  any  means  whatsoever,  the  personal  goods 
of  another,  and  sold  them  or  used  them  without  the  con- 
sent of  the  owner,  or  refused  to  deliver  them  when  de- 

(r)  3  Bl.  Com.  341.  "  between  them  both  that  be  hath  not 

(i)  Ibid.  343.  "  put  his  hand   uato  his  neighboar'a 

(t)  Gr.  Coustumier.  c.  xxvi.  "goods;  and  the  owner  of  it   shall 

(ii)  3  Bl.  Com.  34'i,  where  it  is  "  accept    thereof,  and  he  shall   Dot 

observed,  that  its  origin  may  be  traced  "  make  it  good." — Ezod.  xxii.  10. 

asfdrback  as  the  Mosaical  Law  :  "If  (x)  An  instance  of  it  occurred  ia 

"  a  man  deliver   unto  his  neighbour  the  practice  of  our  courts  as  late  m 

"  an  ass,  or  an  ox,  or  a  sbeep,  or  any  18'24,  King  v.  Williams,  2  Barn.  & 

"  beast,  to  keep,  and  it  die,  or  be  hurt,  Cres.  &38.     But  in  modern  times  such 

"  or  driven  away,  no  mau  setring  it,  an  occurrence  had  been  extremely  rare. 

,'*  then  shall  an  oath  of  the  Lord  be  '((/)  Hartford  v.  Jones,  Salk.  664. 
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[[manded.  The  injury  lies  in  the  conversion  ;'2  for  any  man 
may  take  the  goods  of  another  into  possession  if  he  finds 
them,  but  no  finder  is  allowed  to  acquire  a  property  therein 
as  against  the  owner,  unless  at  least  they  were  designedly 
abandoned  by  him  (z) ;  and  therefore  a  finder  must  not 
convert  them  to  his  own  use  if  he  knows  to  whom  they 
belong.  [[The  fact  of  the  finding  or  trover  is  therefore 
now  totally  immaterial,  for  the  plaintiff  needs  only  to 
suggest  (as  words  of  form),  that  he  lost  such  goods,  and 
that  the  defendant  found  them  Q  and  if  he  proves  that  the 
goods  are  his  property,  and  that  the  defendant  converted 
them,  it  is  sufficient;  and  a  refusal  to  deliver  them  on 
request,  is,  in  itself,  \^primd  facie  sufficient  evidence  of  a 
conversion  (a).]]  Under  such  circumstances,  then,  and  sup- 
posing no  lawful  title  to  detain  them  to  be  shown  by  the  de- 
fendant, the  plaintiff  will  beentitled  to  judgment ;  and  [[shall 
recover  damages  equal  to  the  value  of  the  thing  converted, 
but  not  the  thing  itself,  which  nothing  will  recover  but  an 
action  of  detinue  or  replevin.]]  It  is  farther  to  be  observed, 
with  respect  to  the  remedy  of  trover,  that  resort  to  it  is  fre- 
quently had  not  only  in  the  case  where  goods  are  wrong- 
fully detained  upon  a  lawful  taking,  but  where  they  have 
been  unlawfully  taken  as  well  as  detained.  For  though 
trespass,  as  we  have  seen,  is  the  proper  form  where  the 
action  is  founded  on  a  wrongful  caption,  yet  if  the  owner 
chooses  to  waive  that  ground  of  complaint,  and  to  treat 
the  case  as  one  of  wrongful  detention  only,  he  is  at  liberty 
to  do  so,  and  by  this  means  enable  himself  to  maintain  an 
action  of  trover,  which,  for  particular  reasons  of  a  technical 
kind,  is  sometimes  found  to  be  a  more  convenient  form  than 
trespass. 

3.  The  injury  of  dispossessing  or  depriving  a  man  alto- 
gether of  personal  chattels,  may  be  effected  (as  already  ob- 
served) by  other  unlawful  means  besides  those  of  wrongful 

(j)  Vide  sup.  vol.  ii.  pp.  73,  554.        ley,  3  A.  &  E.  106  ;  Canol  v.  I  fuglies, 
(a)  10  Rep.  56;  Green  v.  Dunn.      2  liing.  N.  C.  448;  Granger  v.  Hill, 
3  Camp.  215  (d.)  ;  PbilpoU  v.  K«I-      5  Scott,  561. 
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caption  or  detainer ;  and  there  are  various  torts,  or,  in  other 
words,  various  acts  of  unlaw lul  commission  or  omission, 
which,  though  widely  difl'eriug  from  each  other  in  their 
specific  nature,  are  nevertheless  i  under  this  com- 

mon head.  Thug,  I  maybe  dc^i.. —  either  of  goods  or 
money  by  delivering  the  goods,  or  giving  credit  for  the 
money,  to  one  person,  in  consequence  of  a  repreeeoUition 
made  by  another,  as  to  the  circumst:-  •  ■  '•— -ter  of 

the  former,  such  representation  beii..  atrue 

to  the  knowledge  of  the  person  by  whom  it  ww  made ; 
and  for  this  iuju!      '  '  for  any  other  occaaioiied  by  a 

fraudulent  misi'  <>  (c),  an  action  maybe  main- 

tained of  tres|)as8  on  the  caae.  But  such  an  action  ia 
eaientially  i'ouuded  on  the  fraud  or  deceit  of  the  party 
charged ;  and  therefore  it  will  not  lie  in  any  case  where  the 
representation  was  made  bona  fifUf  however  abaolute  and 
unqualified  the  terms  in  which  it  waa  rTpmMnd(rf),  And 
by  Stat.  9  Geo.  IV.  c.  14,  s.  6,  no  action  shall  be  brought 
to  charge  any  person  by  reason  of  any  representation  con* 
cerning  the  character,  abihty  or  dealings  of  another,  to 

the  intent  that  such  other  per -    v  obtain  credit,  money 

or  goods,  unless  such  repii  a  be  made  in  writing, 

signed  by  the  party  to  be  charged  therewith  («).  So,  1 
may  be  deprived  of  the  money  to  which  I  am  entitled 
under  the  judgment  of  a  court  of  law,  in  consequence  of 
the  wrongful  omission  of  the  sheritf  to  seise  the  goods 
or  person  of  the  defendant,  under  the  writ  of  t^  i 

which  1  have  sued  out  upon  it;  or  his  wrongiu.. ,  ,...- 
mitting  the  defendant,  after  his  being  arrested  by  virtue 
of  my  writ   of  execution,   to   escape.     And  in  these  in- 


(Jt)  Foster  v.  Charles,  6  Bing.  396 ;  {d)  Hajcraft  v,  Cieasj,  3  Eut,  92. 

S.  C.  7  Biog.  105  ;  Corbett  v.  Brown.  («)  As  to  ctacs  wilhio  this  statute, 

8  Bing.  35 ;  Polbiil  t<.  Walter,  3  B.  see  Ilaslock  v.  Fngusson,  7  Ad.  & 

&  Ad.  114.  El.  86;  Swan  t.  Phillips,  8  Ad.  &  El. 

(c)  Pewtriss  v.  Austen,  6  Taunt  457;  S.  C.  1  W.  W.  U  H.374;  Pil. 

522 ;  Humphrys  v.  Pratt,  6  Bligh,  N.  more  v.  Hood,  5  Bing.  N.  C.  97  ;  De- 

S.  154.  vaux  f.  Steinkeller,  6  Bing.  N.  C.  84. 
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stances,  the  remedy  is  by  action  on  the  case  against  the 
sherifr(/). 

4.  Besides  the  deprivation  of  the  possession  of  personal 
property,  its  owner  may  be  injured  by  its  abuse  and  damage  ; 
[[as  by  hunting  his  deer,  shooting  his  dogs,  poisoning  his 
cattle  or  in  anywise  taking  from  the  value  of  any  of  his 
chattels,  or  making  them  in  a  worse  condition  than  before,]] 
by  any  of  those  modes  of  negligent  or  wilful  mischief 
which  are  too  obvious  to  require  a  more  particular  detail. 
And  as  personal  property  may,  in  some  instances,  be  of  an 
intangible  or  incorporeal  nature,  as  in  the  case  of  a  copy- 
right or  patent  right  (^),  so  there  are  injuries  relating  to 
these  matters  which  properly  fall  under  the  present  head, 
such  as  the  piracy  of  a  literary  composition,  or  the  in- 
fringement of  a  patent  (h).  Of  a  similar  description  too 
is  the  injury  committed  by  one  manufacturer  who  sells 
goods  under  the  mark  of  another,  even  though  the  latter 
should  have  obtained  no  patent,  this  being  an  invasion  of 
his  exclusive  right  to  sell  in  his  own  name  (i).  All  such 
torts,  by  way  of  abuse  or  damage  of  personal  chattels,  are 
redressed  either  by  trespass,  where  the  act  is  in  itself  im- 
mediately injurious ;  or  by  trespass  on  the  case,  where  it 
is  injurious  rather  in  a  consequential  than  a  direct  sense, 
according  to  a  distinction  that  has  been  referred  to  in  a 
former  place  {k).  But  such  of  these  injuries  as  relate  to 
intangible  chattels  are  always  remediable  in  the  latter  form 
of  action  only,  and  are  not  the  proper  subjects  of  an  action 
of  trespass.  In  the  case  of  an  infringement  of  copyright 
or  patent  right,  or  the  like,  it  may  also  be  worth  remark 

(/)  Williams  v.  Mostyn,  4  Mee.  W.  471  ;  Bulnois  v.   Mackenzie,   4 

&  W.  144;  Guest  v.  Elwes,  5  Ad.  &  Bing.  N.  C.  127  ;  Fisher  v.  Dewick. 

El.  118  ;  5  &  6  Vict.  c.  98,  s.  31.  4  Bing.  N.  C.  706;  Ex  parte  Pering, 

ig)  Vide  sup.  vol.  ii.  p.  72.  4  Ad.  &  El.  949. 

(fc)  Vide  as  to  copyright,  5  &  6  (»)  Sykesr.  Sykes,  3  Barn.  &Cres. 

Vict.  c. 45.     Asto  patentright,  5&6  541;  Blofeld  v.  Payne,  4  B.  &  Ad, 

Will.  4,  c.  83,  amended  by  2  &  3  Vict.  410. 

C.67;  Minter  v.  Williams,  4  Ad.  &  (/c)  Vide  sup.  p.  463^ 
El.  3.11  ^  Perry  v.  Skinner,  2  Mee.  Sc 
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in  this  place,  that  redress  may  be  had  not  only  in  a  court 
of  law,  but  a  court  of  equity,  which  will  interfere  by 
injunction  to  restrain  tlie  wrongdoer  from  the  farther  in- 
vasion of  the  right,  and  compel  him  to  account  for  the  pro- 
fits already  derived  from  the  wrongful  sale  (/). 

[[Hitherto  of  injuries  affecting  the  right  of  things  per- 
sonal in  possession.  We  are  now  to  consider,  -  "v, 
those  which  regard  things  in  action  only,  or  m;  _  is 
as  are  founded  in  and  arise  from  contracttf  the  nature  and 
several  divisions  of  which  were  explained  in  the  preceding 
volume  (mO'U 

Contracts,  we  have  seen,  are  subject  to  the  several  dis- 
tinctions of  being  either  under  seal,  or  by  parol,  verbal  or 
written,  express  or  imphed  ;  and  they  also  comprise  many 
individual  species,  the  principal  of  which  we  had  fonnerly 
occasion  to  consider  in  detail.  Their  violation  in  any  in- 
stance constitutes  that  general  description  of  injury  known 
by  the  name  of  breach  of  contract ;  and  in  general  the 
remedy,  where  the  contract  is  under  seal,  is  by  action  of 
debt  or  covenant ;  when  it  is  not  under  seal,  by  debt  or  by 
a  particular  species  of  trespass  on  the  case,  called  assump- 
sit ;  and  this,  whether  such  parol  or  unsealed  contract  be 
written  or  verbal,  express  or  implied.  It  is  also  to  be 
understood,  that  in  every  case  the  competency  of  the 
several  actions  above  specified  depends  not  merely  upon 
the  nature  of  the  contract,  as  being  under  seal  or  not,  but 
upon  the  nature  of  the  claim,  as  amounting  to  a  debt  or 
not,  according  to  a  distinction  before  laid  down  when 
treating  of  actions  in  general ;  but  that  the  case  is,  on  the 
other  hand,  often  such  as  to  give  the  plaintiff  his  election 
between  one  form  of  action  and  another.  It  may  be  here 
expedient,  however,  to  advert  in  detail  to  some  particular 

(/)    Hill   t>.  Thompsou,   3  Meriv.  Stu.  1  ;   Bailey  ('•  Taylor.  1  Russ.  & 

622  ;  CoUard  v.  Alison,  4  M>1.  &   V.  Mylne,  73  ;  5  i  6  VicL  c.  45,  s.  24. 
487  ;   Southey  v.  Sherwood,  2  Meriv.  (m)  Vide  sap.  vol.  ii.  p.  108. 

440 ;  Barfield  v.  Nicholson,  2  Sim.  & 

VOL.  III.  M   M. 
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contracts,  consisting  principally  of  those  which,  from  their 
superior  frequency  or  importance,  have  attracted  our  spe- 
cific notice  in  former  parts  of  the  work  (w).  The  remedies 
in  these  particular  cases  may  be  stated  as  follows : — 

1 .  As  regards  the  breach  of  covenants  in  leases (o)  (for  ex- 
ample, the  covenant  to  repair  on  the  part  of  the  tenant, 
or  that  for  quiet  enjoyment  on  the  part  of  the  landlord), 
the  remedy  for  either  party  is  by  action  of  covenant, 
which  is  also  the  proper  form  in  case  of  the  breach  of  any 
of  these  covenants  relating  to  title  that  are  ordinarily  con- 
tained in  conveyances  of  real  estate.  But  in  case  of  a  co- 
venant in  a  lease  to  pay  rent,  the  breach  of  it  may  be  re- 
dressed either  by  action  of  covenant  or  of  debt ;  for  in 
this  case  the  landlord,  having  a  claim  to  a  liquidated  sum 
of  money,  there  arises  between  him  and  the  tenant  a  debt 
in  point  of  law(p)  ;  which  debt  he  may  demand  if  he  thinks 
proper,  in  lieu  of  the  more  general  claim  for  damages  in 
respect  of  the  breach  of  covenant.  QFor  a  freehold  rent 
indeed,  reserved  on  a  lease  for  life,  &c.,  no  action  of  debt 
lay  by  the  common  law  during  the  continuance  of  the 
freehold  out  of  which  it  issued ;]]  the  proper  remedy  in 
that  case  having  been  by  actions  real ;  and  it  seems  that 
to  this  day  no  rent  of  inheritance  is  recoverable  by  an  ac- 
tion of  debt  ((7);  but  by  the  statutes  8  Anne,  c.  14,  and  5 
Geo.  III.  c.  17,  such  action  may  now  be  brought  to  re- 
cover freehold  rents  reserved  on  lease  for  life  (r).  Also 
debt  will  not  lie  for  arrears  of  a  rent-charge,  or  an  annuity 
granted  in  fee,  in  tail,  or  for  life,  during  the  continuance  of 
such  estate  (s),  but  the  proper  remedy  is  by  covenant  or 

(n)  Vide  sup.  vol.  i.  p.  455  ;  vol.  ii.  confined  to  rents  reserved  on  lease  for 

pp.  120,  186.  life.      As  to  the  remedies  for  the  exe- 

(0)  Vide  sup.  vol.  i.  p.  455.  cutors  of  tenants  in  fee  simple  or  fee 

(p)  Vide  sup.  vol.  ii.  p.  186.  tail,  for  arrears  in  his  lifetime,  see  32 

(7)  Webb  t'.  Jiggs,  4  Man,  &  Sel.  Hen.  8,  c.  37,  s.  1. 

113.  (s)  Kelly  v.  Clubbe,  3   Brod.  & 

(r)  Those  statutes  are  referred   to  IJing.  130;   Bac.   Ah.  Annuity  and 

by  Blackstonc  as  if  they  applied  to  Ilentcharge. 

rents  of  inheritance  also,  [but  they  aic 
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by  another  action,  that  ha«  now  fallen  into  dimiM,  called 
an  action  of  annuity  (0-  On  the  other  ImukI,  where  kdI 
falls  into  arrear  under  a  parol  contnet,  do  aetion  of 
covenant  can  be  maintained;  that  forn  being  exclu- 
sively applicable  to  sealed  contract*,  but  debt  will  lie; 
and  by  the  statute  11  Geo.  II.  c.  19,  s.  14,  the  pUtntiff 
may  also  resort  (though  he  could  not  by  the  common 
law  (tt),  to  the  action  of  assM'  >iied  ;  which 

is  an  action  on  the  case,  aj,  .„,..„;. iojurj  com. 

raitted  by  the  breach  of  a  parol  promise,  and  from  thenee 
derives  its  name.  And  the  particular  form  of  it  adopted 
in  this  instance  is  that  variety  called  UutehitaiMs  hjimmii 
«/,  an  action  applicable  to  the  case  where  a  diht  '^^nirt* 
between  the  parties,  and  where  the  defendant  is  charged 
upon  his  promise  (which  may  be  r  '  vpreasor  implied) 
to  pay  the  amount.     And  here  i  u-  proper  to  re- 

mark, that  whenever  debt  lies  upon  a  parol  contract,  in- 
debitatus assumpsit  will  ako  lie,  as  an  altemative  remedy ; 
though  neither  this  nor  any  other  kind  of  assuror '♦  """ 
be  maintained  upon  a  contract  by  deed. 

2.  Under  a  contract  of  sale  of  goods  (ar),  if  the  vendee 
complains  of  a  non-delivery  of  the  article  sold,  a  breach  of 
warranty,  or  the  like,  his  remedy,  where  the  contract  was 
by  paml  only  (as  is  usually  the  case)  and  not  by  deed,  is 
by  the  action  of  assumpsit ;  and  if  the  vendor  complains 
of  non-payment  of  the  price,  there  being  in  this  case  a 
debt  between  the  parties,  the  remedy  is  by  debt  or  indebi- 
tatus assumpsit,  at  the  option  of  the  plaintiff. 

3.  Where  upon  a  contract  of  ^>ai7/«e«^(^),  the  bailor  com- 
plamsofa  failure  to  redeliver  the  article,  the  defendant 
may  in  general  be  charged  as  on  a  tort  or  a  contract.  In 
the  former  course  of  proceeding,  the  action  may  be 
detinue,  or  trover,  or  (according  to  the  circumstances)  an 
action  on  the  case  for  negligence;  in  the  latter,  supposing 

(0  IJac.  Ab.  Aonuhy  and    '•'°"'.       2  11.  BI.323. 

'^*T ;.  CO  Vide  vol.  ii.  p.  120. 

(«)  brett  V.  Head,  Cro.  Cui.  o,^  ;  (^^  y,^^  ,„,  , 

I  Rol.  Ab.  7, 1.  23 ;  Naish  v.  Tailock, 

M  M  2 
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the  contract  to  be  (as  it  usually  is)  by  parol,  the  form  of 
action  is  assumpsit. 

4.  Where  upon  a  loan  of  money  (2),  the  amount  is  not 
repaid  according  to  the  contract,  and  arrears  exist  either  on 
account  of  principal  or  interest,  the  action  for  this  injury, 
if  the  contract  be  under  seal,  is  debt  or  covenant ;  if  it  be 
not  under  seal,  then  debt  or  indebitatus  assumpsit.  And 
here  we  may  take  the  opportunity  of  remarking  that  there 
are  other  forms  of  pecuniary  claims  closely  connected  with 
that  for  money  lent,  viz.  the  claim  for  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant,  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff,  and 
for  money  which  the  defendant  is  found  to  owe  to  the 
plaintiff  upon  an  account  stated  between  them  (a).  Indeed, 
it  is  often  difficult  to  determine,  upon  a  given  state  of  facts, 
into  which  of  these  forms  the  plaintiff's  demand  properly 
resolves  itself.  Each  of  them,  however,  is  the  proper  sub- 
ject for  an  action  of  debt  or  indebitatus  assumpsit. 

5.  As  to  the  contract  o^ partnership  (b),  we  have  before 
had  occasion  to  remark  (c),  that  questions  of  account 
between  partners  generally  fall  under  the  jurisdiction  of  a 
court  of  equity,  and  (except  in  a  form  of  action  called  aC" 
county  which  has  now  fallen  into  disuse)  are  not  cogniz" 
able  in  a  court  of  law  {d).  But  an  action  at  law  may  be 
brought  by  one  partner  against  the  other,  on  an  express 
agreement  to  do  or  forbear  from  some  particular  act  not  in- 
volving any  question  of  account  (e)  ;  or  to  pay  a  liquidated 
balance,  or  the  like(/) ;  the  remedy  in  such  cases  being 

(s)  Vide  vol.  ii.  p.  136.  but  Ihe  only  usual  remedy  is  by  bill  \n 

(a)  This   action   upon  an  account  equity. 

stated  lies  only  where  the  plainliffand  (b)  Vide  vol.  ii.  p.  160. 

defendant  have  come  to  an  account,  (r)  Vide  vol.  ii.  p.  1 54. 

and  a  balance  has  been  acknowledged  ;  (d)  Holmes  v.  Higgins,  1  Barn,  ii 

though   the    simple    acknowledgment  Cres.  74  ;  Arch.  PI.36,  37. 

that  a  particularsum  is  due  will.wiih-  (e)  Bedford  v.  Button,  1  Bing.  N. 

out  any  farther  accounting,  be  suffi-  C.  391. 

cient.     If  the  account  is  an  open  one,  (/)  Chit.  Cont.  238 ;  Smith  v.  Bar- 

the  remedy  at  law  is  by  aclion  cf  ac-  row,  2  T.  H,  476. 
count,  vide  sup.  vol.  ii.  p.  154,  n.  (/), 
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debt,  assumpsit,  or  indebitatus  assumpsit,  accordinor  to  the 
nature  of  the  case,  and  the  distinctions  formerly  laid 
down  in  regard  to  those  several  forms  of  action.  So,  one 
partner  cannot  sue  the  other  at  law,  for  taking  a  chattel  of 
the  partnership  away  into  his  own  exclusive  oie ;  but  if 
one  of  the  partners  has  d  "  c\  a  chattel  b  '-■-.:  to 
the  firm,  it  seems  that  ii  •  may  maintaii  ion 

of  trespass  (g). 

6.  The  breach  of  a  contract  of  ^rttoroNtorCA),  if  contained 
in  an  instrument  under  seal,  is  redressed  by  action  of 
debt  or  covenant ;  if  the  contract  be  not  under  teal,  then 
by  action  of  debt  or  assumpsit.  The  remedy  by  the 
surety  against  the  principal,  where  the  former  has  been 
compelled  to  make  a  payment  under  the  guarantee,  is  by 
debt  or  indebitatus  assumpsit,  as  for  money  paid  by  the 
former  to  the  use  of  the  latter ;  and  any  one  of  several 
sureties,  who  has  paid  more  than  his  rateable  proportion, 
is  entitled  to  claim  contribution  from  the  others,  in  the 
same  forms  of  action. 

7.  Upon  bonds  (t)  the  remedy  of  the  obligee,  in  case  of 
breach  of  contract  by  the  obligor,  is  by  action  of  debt 
only,  which  is  always  brought  as  for  the  amount  of 
the  penalty ;  but  according  to  the  course  of  practice,  as 
explained  in  a  former  part  of  the  work  (A),  the  plaintiff 
is  allowed  to  recover  no  more  upon  a  bond  conditioned 
for  the  payment  of  money,  than  the  principal  sum  due, 
with  interest  and  costs ;  nor  (generally)  upon  a  bond 
conditioned  for  the  performance  of  any  other  act,  more 
than  a  jury  shall  assess  by  way  of  damages.  The  rule  is 
similar  with  respect  to  all  other  contracts  secured  by  pe- 
nalties, if  the  plaintiff  elects  to  proceed  as  for  the  penal 
sum ;  but  the  form  of  such  contracts  in  general  is  such  as 
to  give  him  an  option  of  claiming  damages,  without  re- 
gard to  the  penal  stipulation ;  and  if  the  claim  be  made 
in  this  shape,  the  form  of  the  action  is  debt,  covenant,  or 

{g)  Co.  Litt.  200  a,  b  ;  B.  N.  P.  (fc)  Vkle  vol.  ii.  p.  154. 

34  ;  Aicb.   PI.  36  ;  vide  Martyn   i.  (i)  Vide  vol.  ii.  p.  157. 

KnowUys,  8  T.  R.  145.  (fc)  Vid«  voU  iu  p.  159. 
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assumpsit,   according  to  distinctions   already  more  than 
once  explained. 

8.  For  breach  of  contract  on  a  hill  of  exchange  or  pro- 
missory note  (I),  the  remedy  is  either  by  assumpsit  or  debt, 
but  with  this  difference,  that  assumpsit  will  lie  in  ail  cases; 
the  particular  form  of  it  called  indebitatus  assumpsit,  or 
debt,  only  where  there  was  a  privity  of  contract  between 
the  parties  to  the  suit.  Thus  the  payee  or  any  indorsee 
of  a  bill  or  note  may  maintain  assumpsit  against  the 
maker ;  but  debt,  or  indebitatus  assumpsit,  can  be  main- 
tained against  him  only  by  the  payee.  So  assumpsit  lies 
against  the  acceptor  of  a  bill,  at  the  suit  of  an  indorsee, 
or  of  the  payee,  or  of  a  drawer,  who  has  been  compelled 
to  take  it  up,  but  debt  or  indebitatus  assumpsit  will  not 
lie  against  him  at  the  suit  of  any  of  these  parties,  except 
the  drawer  (m). 

9.  Upon  a  policy  of  marine  or  fire  insurance  (w),  the 
remedy  of  the  assured,  in  case  of  breach  of  contract  by  the 
insurer,  is  by  covenant,  where  the  policy  is  under  seal ;  by 
assumpsit  where  it  is  not.  On  a  policy  of  life  insurance 
.under  seal,  the  remedy  is  by  debt  or  covenant;  on  one  not 
under  seal,  debt  or  indebitatus  assumpsit. 

10.  And  lastly,  upon  charter  parties  (o),  the  form  of 
remedy,  in  case  of  breach  of  contract,  is  governed  by  the 
same  distinction,  with  respect  to  the  nature  of  the  instru- 
ment, as  being  sealed  or  unsealed.  In  the  former  case,  if 
the  action  be  brought  by  the  charterer  against  the  owner 
for  not  receiving,  or  properly  stowing  or  delivering  the 
cargo,  the  form  is  covenant ;  if  by  the  owner  against  the 
charterer  for  not  supplying  a  full  cargo,  it  is  also  covenant; 
but  if  for  non-payment  of  freight,  it  may  be  either  covenant 

(i)  Vide  vol.  ii.  p.  162.  doubted  whether  debt  or  indebitatus 

(m)  Priddy  t;.  Ilenbcry,  1  Barn.  &  assumpsit  would  lie  in  any  case  on  a 

Crcs.  674,  and  the  authorities  there  bill  or  note,  unless  expressed  to  be/or 

cited  ;Cres8well  V.Crisp, 2  Powl. 635;  value  received.     But  it  is  now  lield 

Kinahan  t).   Palmer,  2  Jones,  Kxch.  that  the  omission  of  these  words  is  not 

Ilep.Ireland  j  Hatch  v.Trnycs,  11  Ad.  material  in  that  respect. 

&  Ell.   702;    Cloves  v.  Williams,  3  (n)  Vide  vol.  ii.  p.  172. 

Ding.  N.  C.  866,    It  wai  at  one  time  (o)  Vide  vol.  ii.  p.  184. 
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or  debt,  at  the  option  of  the  plaiutifl'.  Ou  the  other  band, 
where  the  charter  party  is  not  '  -  ^.-^al,  a*»u:  -  ■*  ■  lust 
be  substituted  for  covenant  in  c   before  ^icd 

cases  :  and  for  oon-paymeut  of  freight  the  form  of  action 
ijisit  (in  tl  rm  or  otherwise),  or,  at 

'        ,     >n  of  the  I  .       j       J«*>*» 

We  have  now  sufficiently  considered  the  injuries  which 
uffect  such  things  in  action  as  arise  out  of  coatracta,  but 
tJiere  are  some  things  in  action  which  »-i.iMi,.t  properly  be 
said  to  have  tliat  origin,  and  tlie  wn  ^  of  which 

will  nevertheless  constitute  a  wrong  or  injury,  vix.  such 

debts  as  result  from  the  obligation  t    - money  punuiant 

to  a  sentence  of  the  law,  or  an  e.  of  the  legiftla> 

ture ;  as  when  in  a  court  of  Uw,  j  t  is  obtainnl  by 

one  man  against  a-  *'        ''      .  ♦'  ^       r 

when  by  an  act  .  M   ^ 

statutes,  a  pecuniary  tbrfeiture  is  intlicted  for  couuiitting 
•',  and  -  re  is  made  le- 

^  "y  i*»  ^y         .    r  the  party  ag- 

grieved, or  a  common  informer,  as  the  case  may   be. 
This  obligation  or  liability  to  pay  a  specific  sum  of  money. 
constitutes  (as  will  appear  by  former  ex'>l  '"'•'""->  •■'  '^^bt^' 
so  that  tlie  party  agtiinst  whom  theji.  ..ed 

is  immediately  considered  as  owing  to  bis  adveraary  the 

amount  award    V    • -'  •'•     tv  who  transgresses  the  penal 

-:  uite  as  inn  lo  the  crown,  the  party  ag- 

grieved, or  the  common  informer,  as  the  case  may  be,  the 
amomit  of  tlie  penalty  (/>).     The  remeo  '  rv 

of  such  debt,  or  chose  in  action,  when  ac- 

(p)  BUckstoneconsuc-  ....  „cbt  foundation  of  the  geiteral  oUisatioD 

in  such  cases  as  growing  out  of  an  im-  to  obey  the  law,  there  is  pefhaps  an 

plied  contract,  viz.  the  original  con-  unnecessary  subtlety  ia  NppactBf  it 

tract  entered  into  by  all  mankind  who  the  basis  of  the  kiad  of  <UMs  in  qaM- 

parlake  the  benefits  of  society,  lo  sub-  tion.     It  is  more  natural  to  coaiider 

mit  to  the  constitution  of  the  state  of  such  debts  as  not  founded   opon  aoy 

which  they  aie  mt-iubers.     3  Bl.  Cum.  contract  at  alt ;— though  an  iBplied 

160.     But  though  this  seems  correctly  contract  to  pay  may  doobUoa  be  •«• 

laid  by  him  and  other  jurists  as  the  grafted  apoatA«M. 
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tion  of  debt  on  the  judgment,  or  on  the  penal  statute  re- 
spectively ;  and  in  the  latter  case  this  remedy  is  generally 
designated  as  a  penal  action,  or,  where  one  part  of  the 
forfeiture  is  given  to  the  crown,  and  the  other  part  to  the 
informer,  a  popular  or  qui  tarn  action,  because  it  is 
brought  by  a  person  qui  tarn  pro  domino  rege  quam  pro  se 
ipso  sequitur. 

IV.  With  regard  to  injuries  which  affect  the  rights  of  a 
man  in  his  private  relations,  [[and  in  particular  such  as 
may  be  done  to  persons  under  the  four  following  relations, 
husband  and  wife,  parent  and  child,  guardian  and  ward, 
master  and  servant.^ 

1.  The  injuries  that  may  be  offered  to  a  man,  considered 
as  a  husband,  are  principally  three ;  \jibduction,  or  taking 
away  a  man's  wife ;  adultery,  or  criminal  conversation  with 
her ;  and  beating,  or  otherwise  abusing  her.]] 

And  first,  \jibduction  may  be  either  by  fraud  and  per- 
suasion, or  open  violence ;  though  the  law,  in  both  cases, 
supposes  force  and  constraint,  the  wife  having  no  power 
to  consent,  and  therefore  gives  a  remedy  by  action  of  tres- 
pass vi  et  armis,  de  uxore  rapta  et  abducta  (f).  This  ac- 
tion lay  at  the  common  law  ;  and  thereby  the  husband 
shall  recover,  not  the  possession  of  his  wife  (g),  but  da- 
mages for  taking  her  away ;  and  by  statute  Westminster 
1,  3  Edw.  I.  c.  13,  the  offender  shall  also  be  imprisoned 
two  years,  and  be  fined  at  the  pleasure  of  the  crown. 
Both  the  crown  and  the  husband  may  therefore  have  this 
action  (h)  ;  and  the  husband  is  also  entitled  to  recover 
damages  in  an  action  on  the  case  against  such  as  persuade 
and  entice  the  wife  to  live  separate  from  him  without  a 
sufficient  cause  (i).  The  old  law  was  so  strict  on  this 
point,  that  if  one's  wife  missed  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  his 
house;  unless  she  was  benighted,  and  in  danger  of  being 

(/)  F.  N.ll.  89.  (/»)  4  Inst.  434. 

(g)  2  Inn.  434.  (i)  B.N.  P.  78. 
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Qlost  or  drowned  (A) ;  but  a  stranger  might  carry  her  behind 
him  on  horseback  to  market,  to  a  justice  of  the  peace  for  a 
warrant  against  her  liii^liaud,  or  to  the  spiritual  court  to 
sue  for  a  divorce  (/). 

Adultery,  though  it  i»  a  pubhe  cnn    ,       '  '  !    '• - 

to  the  coercion  of  the  spiritual  courts,  )ci,  c^iisiUcitJ  as  u 
civil  injury,  (and  surely  there  can  be  no  greater,)  the  law 
gives  a  satisfaction  to  the  husband  for  it  by  an  action  of 
trespass  vi  et  armiSf^  (or  on  the  case,  at  hit  election)  (•), 
[[against  the  adulterer,  wherein  the  damages  recovered  are 
usually  very  large  and  exemplary.  But  these  are  properly 
increased   and   diniin'  '     '    '  iii8tancea(N),  as  the 

rank  and  fortune  ot  t  defendant,  the  rela> 

tion  or  connection  between  them,^  the  degree  and  nature 
of  the  seduction  employed,  the  previous  behftviour  and 
ciiaracter  of  the  wife,  the  manner  in  which  she  bad  been 
previously  treated  by  the  husband,  [[and  the  husband's 
obligation,  by  settlement  or  otherwise,  to  provide  for  tlioee 
children  which  he  cannot  but  suspect  to  be  spuiioos.]] 
The  damages  will  also  be  mitigated  where  the  husband  is 
proved  to  have  been  himself  first  guilty  of  conjugal  infi- 
delity (o) ;  and  if  it  appear  that  he  connived  at  or  con- 
sented to  his  own  dishonour,  or  lived  at  the  time  of  the 
adultery  in*a  state  of  absolute  and  permanent  separation 
from  his  wife,  the  action  will  be  \\!  "  '  trred(;>).  It  is 
also  to  be  remarked,  that  in  actio i  as  kind,  as  well 

as  in  indictments  for  polygamy,  Qa  marriage  in  fact  must 
be  proved, — though  generally,  in  other  cases,  reputation 
and  cohabitation  are  suthcient  evidence  of  marriage  (<^). 

For  the  injury  of  beating  a  man's  wife,  or  otherwise  ill- 
using  her,  \j{'  it  be  a  common  assault,  battery,  or  im- 

(fc)  Bro.  Ab.  tit.  Trespass,  213.  (o)  Bromley  r.  Wallace.  4  Esp.  237. 

(0  Ibid.  207,  440.  (p)  BeoDeU  i.   Allcoit,  2  T.  R. 

(m)  Cook   t'.   Sayer,  2  Ld.  Ken.  1G8;  Duberley  t.  Canning,  4  T.  R. 

371 ;  Mac  Fadzen  I'.OIivant,  6  East,  665;  Weedoa  t.  lunbreil.  5  T.  R. 

387;    Chamberlain  v>.  Hazlewood,  5  357;  Chambers  v.  Caulfield,  6  East, 

Mee.  &  W.  515.  244. 

(rt)  B.  N.  P.  26.  (q)  Morris  t.  Miller,  Burr.  2067. 
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[^prisonment,  the  law  gives  the  usual  remedy  to  recover 
damages  by  action  of  trespass  vi  et  armis,  which  must  be 
brought  in  the  names  of  the  husband  and  wife  jointly ; 
but  if  the  beating  or  other  maltreatment  be  very  enormous, 
so  that  thereby  the  husband  is  deprived  for  any  time  of 
the  company  and  assistance  of  his  wife,  the  law  then  gives 
him  a  separate  remedy,  by  an  action  of  trespass,  for  this 
ill  usage,]]  with  an  allegation,  by  way  of  special  damage, 
that  he  has  lost  the  benefit  of  her  society,  called  an  alle- 
gation per  quod  consortium  amisit,  Qn  which  he  shall 
recover  a  satisfaction  in  damages  (r).'2 

2.  With  respect  to  the  injury  capable  of  being  done  to 
a  man  in  the  relation  of  parent,  we  may  remark,  that  one 
instance  of  a  wrong  of  this  description  formerly  existed  in 
the  case  of  [^marrying  the  son  and  heir  without  the  father's 
consent,  whereby,  during  the  continuance  of  the  military 
tenures,  he  lost  the  value  of  his  marriage.  But  this  injury 
has  now  ceased,  together  with  the  right  upon  which  it  was 
grounded.^  And  it  is  now  held  that  there  is  no  instance 
in  which  an  injury  can  be  sustained  by  a  parent  in  his  mere 
parental  character ;  and  that  in  the  case  of  a  battery  or 
other  ill-treatment  inflicted  on  a  child,  the  action  for 
redress  must  in  general  be  brought  in  the  name  of  the 
child  himself,  whether  he  have  attained  to  his  full  age  or 
not  (s).  There  are  cases,  indeed,  in  which  the  parent  is 
entitled  to  sue  in  respect  of  misconduct  towards  the  child, 
but  as  the  right  of  suit  attaches  to  him  in  all  such  in- 
stances, in  the  capacity  of  master,  and  not  strictly  in  that 
of  parent,  the  consideration  of  them  will  belong  more  pro- 
perly to  a  subsequent  head. 

3,  An  injury  may  be  done  to  a  man  in  the  relation  of 


(r)  Guy  1).  Livesey,  Cro.  Jac.  501 ; 
Hyde  v.  Scyssor,  ibid.  538.  As  to 
the  case  where,  by  negligence  of  the 
defendant,  tiie  plaintill's  wife  is  killed, 
vide  Baiccr  v.  Bolton,  I  Camp.  493. 

(»)  Hall  V.  Hollander,  4  Uarn.  & 
Cr«s.  C60.    This  case  may  be  con- 


sidered as  overruling  the  opinion  to 
which  Blackstone  inclined,  (see  3  Bl. 
Com.  141,)  that  an  action  may  be 
ndaintained  by  a  father  for  the  abduc- 
tion of  his  child,  as  well  as  by  a  hus- 
band for  that  of  his  wife. 
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(juardian,  by  stealing  or  ramhing  awmy  hi«  wmrd.     For 
Qhough  guardianshi  "   valry  is  now  totilfty  abolillMdy 

which  was  the  only  L. ..  ...al  kind  of  gaaiilhMhip  to  the 

guardian,  yet  the  guardian  in  aocage  WM  alwmy«(0»  •■d 
is  still,  entitled  to  an  action  of  rmTishMient,^  »  tk*  kgm 
of  trespass,  Qif  his  ward  or  pupil  b«  taken  6fom  luai ;  li«t 
then  he  must  account  to  his  pupil  fi»r  iSbit  dunagM  wludi 
he  so  recovers  (lO-U  But  a  mow  speedy  and  snmwary 
method  of  redressing  all  complaints  relative  tinrarde  aad 
guardians,  Qhath  of  late  obtained,  by  an  applieatioD  to  tbe 
Court  of  Chancery,  which  is  the  saprane  gnaidian,  and 
has  the  superintendent  jariidietMm  of  all  tbe  infimts  in  tbe 
kingdom.  And  it  is  expraaaly  provided  by  etatola  IS 
Car.  II. y  c.  24,  that  tesUmentary  gnardians  may  maialaan 
an  action  of  ravishment  or  trespam  for  reoovary  of  any 
of  their  wards,  and  also  for  damage*  t/.  h«  apfilled  to  tbe 
use  and  benefit  of  the  infants  (r). 

4.  To  the  relation  between  mtmiwr  md  ssrtMiU,  and  Ibe 
rights  accruing  therefrom,  there  aie  several  speeies  of 
injuries  incident.  One  is  retaining  a  man's  bired  servant 
before  his  time  is  expired,]]  which,  [[as  it  is  an  an| 
manlike,  so  it  is  also  an  illegal  act,  for  erery 
by  his  contract,  purchased  for  a  vahiabfe 
the  service  of  his  domestics  for  a  limited  time :  tbe  in- 
veigling  or  hiring  his  servant,  v!  '  lucea  a  bieacb  of 
this  contract,  is  therefore  an  inju: .  o  master,  and  for 

that  injury  the  law  has  given  him  a  remedy  by  action  on 
the  case;  and  he  may  also  have  an  action  agamat  tbe 
servant  for  the  non-performance  of  his  agreement  (y). 
But  if  the  new  master  was  not  apprised  of  the  former  con- 
tract, no  action  lies  against  him  (z),  unless  he  refuses  to 
restore  the  servant  upon  demand.  Another  point  of  in- 
jury]] is  that  of  Qbeating,  confining,  or  disabling  a  man's 

(0  F.  N.  B.  139.  (y)  F.  N.  B.  167 ;  ILmm  ».  Boy- 

(u)  Hale  oa  F.  N.  B.  139.  coU.  2  H.  Bl.  611 ;  G«BMr  •. 

(x)  Eyre  v.  Countess  of  Shtfies-  4  Moore,  12. 

buiy,  2  P.  Wms.  108.  (x)  Ibid.  Winch.  51. 
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[[servant,]]  so  that  he  is  not  able  to  perform  his  work, 
[[which  depends  upon  the  same  principle  as  the  last,  viz. 
the  property  which  the  master  has,  by  his  contract,  ac- 
quired in  the  labour  of  his  servant.  In  this  case,  besides 
the  remedy  of  an  action  of  battery  or  imprisonment,  which 
the  servant  himself,  as  an  individual,  may  have  against  the 
aggressor,  the  master  also,  as  a  recompence  for  his  im- 
mediate loss,  may  maintain  an  action  of  trespass  vi  et 
armis,'2  or,  at  his  election,  trespass  on  the  case  (a),  [[in 
which  he  must  allege  and  prove  the  special  damage  he  has 
sustained  by  the  beating  of  his  servant,  jjer  quod  servitium 
amisit{b);  and  then  the  jury  will  make  him  a  propor- 
tionable pecuniary  satisfaction  (c).]]  It  is  in  this  manner 
and  in  this  alone,  that  by  our  law  a  parent  is  enabled  to 
claim  redress  for  a  battery,  or  other  ill  usage  inflicted  on 
his  child,  or  even  for  the  seduction  of  his  daughter,  viz.  as 
a  master,  and  in  an  action  of  trespass  (or  on  the  case), 
per  quod  servitium  amisit ;  and,  therefore,  unless  he  is 
able  to  prove  that  his  child  was  in  his  service  at  the  time 
the  injury  was  committed,  he  is  without  remedy  (cZ);  from 
which  it  follows  that  he  is  without  remedy  when  the  child 
resided  at  the  time  with  another  master,  though  that 
master  may  himself  maintain  an  action  (e).  But  where  a 
parent  is  plaintiff  in  a  case  of  seduction,  the  courts  incline 
to  relieve  him  as  much  as  possible  from  any  difficulty  con- 
nected with  proof  of  the  loss  of  service,  considering  the 
action  as  brought  in  substance  to  repair  the  outrage  done  to 
parental  feeling, — and  hold,  therefore,  that  in  such  an  ac- 
tion, the  mere  residence  of  the  child  with  him  at  the  time  af- 
fords sufficient  proof  that  the  relation  of  master  and  servant 


(a)  Chamberlain  v,  Hazlewood,  5  treated  their  servants,  and  cites  Pot- 

Mee.  &  W.  515.  ter's  Antiq.  1.  i.  c.  26. 

(h)  9  Rep.  113 ;  10  Rep.  130.  (d)  Hall  v.  Hollander,  4  Barn.  & 

(r)  Blackstone  remarks  that  a  simi-  Cres.  660  ;    Blaymire  v.   Hayley,  6 

lar  practice  prevailed  among  tiie  Athe-  Wee.  &c  W.  55. 

nians,  where  masters  were  entitled  to  (e)  Irving  v.  Dearmau,  11  East, 

an  action  against  such  as  beat  or  ill-  24. 
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existed  between  them  ( / ).  Upon  the  same  principle,  too, 
the  jury  is  directed,  in  assessing  the  damages,  to  take  into 
account  the  dishonour  done  to  the  plaintiff,  as  well  as  the 
loss  of  service  (^) ;  though,  on  tl.  '  '  id,  Umj  ve 
also  bound  (as  in  the  case  of  a<i  ^  ty  atteDtiOB 

to  all  such  circumstances  connected  with  the  behaTiour 
of  any  of  the  parties,  as  tend  to  lesaen  the  merits  of  the 
plaintiii^s  case.  It  is  farther  to  be  remarked,  with  raspaet 
to  an  action  for  seduction,  that  none  can  be  maintained 
in  any  case  by  the  daughter  herself — for  voUmti  nam  Jit 
injuria. 

Such  then  is  the  state  of  the  law  (briefly  eooaideffed) 
with  respect  to  injuries  resulting  from  the  violation  of 
rights  in  private  relations,— as  to  which  it  may  be  obsenred 
in  general,  Qnotice  is  only  taken  of  the  wrong  done  to 
the  superior  of  the  parties  related,  by  the  breach  and 
dissolution  of  either  th<-  '  u  itself,  or  at  letst  the 
advantages  accruing  th< :  while  the   loas   of  the 

inferior,  by  such  injuries,  is  totally  unregarded.  One 
reason  for  which  may  be  this— that  the  inferior  hath  no 
kind  of  property  in  the  company,  care,  or  assistance  of  the 
superior,  as  the  superior  is  held  to  have  in  those  of  the 
inferior,  and  therefore  the  inferior  can  suffer  no  loss  or 
injury.  The  wife  cannot  recover  damages  for  beating  her 
husband,  for  she  hath  no  separate  interest  in  any  thing 
during  her  coverture  (A).  The  child  hath  no  property  in 
his  father  or  guardian,  as  they  have  in  him,  for  the  sake 
of  giving  him  education  and  nurture  (i).]]  And  so  [^the 
servant,  whose  master  is  disabled,  does  not  thereby  lose 

(/)  Jones  V.  Brown,  1  Esp.  217.  pemL    This  proceediD|^,  thwifli  loagr 

(;)  Staik.  £v.  part  iv.  p.  1309.  stince  antiquated,  was   still   in  foree 

(h)  Vide  sup.  vol.  ii.  p.  302.  when    filackstone    wrote,    and   w«a 

(i)  Blackstune  lemaiks  here,  that  strangely  revived  io  ear  ewa  days,  ia 

the  wife  or  child  had,  nevertheless,  if  the  esse  of  Ashford  v.  Hiamtoa,  1 

the  husband  or  parent  were  slain,  a  Barn,  k  Aid.  405.    It  was  bood  afier< 

peculiar  species    of   criminal  prose-  wards,  however,  abolished  by  statute 

cation  allowed  them,  in  the  nature  of  59  Geo.  3,  c.  46. 

a  civil  satisfaction,  and  called  an  op- 
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Qhis  maintenance  or  wages.]]  He  has  no  interest  in  his 
master  personally  considered,  [[tf  he  receives  his  part  of 
the  stipulated  contract,  he  suffers  no  injury,  and  is  there- 
fore entitled  to  no  action  for  any  battery  or  imprisonment 
which  such  master  may  happen  to  endure.]] 

V.  The  only  injuries  that  remain  to  be  noticed  are 
those  sustained  by  a  man  in  respect  of  his  public  rights. 
This  subject,  however,  will  not  detain  us  long,  for  injuries  of 
this  description  between  subject  and  subject  are  in  general 
of  such  a  nature  as  to  be  remediable  not  so  much  by  action 
as  by  indictment,  or  by  some  of  the  prerogative  writs,  to 
which  we  shall  have  occasion  to  advert  in  a  subsequent 
chapter.  Yet  there  are  various  instances  in  which  an  ac- 
tion maybe  mentioned  in  respect  of  the  violation  of  public 
rights,  as  where  a  special  damage  is  sustained  by  an  indivi- 
dual in  consequence  of  the  obstruction  of  a  highway  (k),  or 
where  the  returning  officer  at  a  parliamentary  election  re- 
fuses to  receive  the  vote  of  an  individual,  so  that  the  election 
takes  place  without  his  being  allowed  to  exercise  his  elective 
right ;  in  both  which  instances  the  remedy  is  by  action  on 
the  case.  In  the  latter  of  these  instances,  the  matter  was 
originally  held  to  be  actionable,  not  without  great  diffi- 
culty ;  it  being  urged  on  the  other  side,  that  the  offence 
was  a  parliamentary  one,  and  not  properly  cognizable  out 
of  parliament,  and  also  that  it  involved  no  private  injury 
that  the  law  could  notice;  yet  it  was  ultimately  ad- 
judged (I),  that  an  action  lay  in  this  case  at  common  law, 
for  that  the  law  gave  a  remedy  for  every  injury,  and  that 
by  this  act  of  the  returning  officer  the  plaintiff  was  de- 
prived of  the  greatest  privilege  of  a  subject,  viz.  that  of 
consenting  to  the  laws  by  which  he  is  bound,  and  that 
the  concurrent  jurisdiction  of  parliament  in  the  matter 
created  no  difficulty,  particularly  as  the  very  grievance, 
which  was  the  subject  of  complaint,  was  that  the  plaintiff 
was  not  properly  represented  there.     A  somewhat  similar 

(k)  Aihby  v.  White,  Ld.  Raym.  938.  (/)  Ibid. 
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description  of  injury  has  been  since  provided  for,  by  a 
positive  enactment  of  the  legislature ;  for  by  4  ic  5  Vict, 
c.  5Sf  8.  95,  "  if  any  sheriff  or  other  returning  officer  shall 
"  wilfully  delay,  neglect  or  refu>»e  duly  to  return  any  pcr- 
"  son  who  ought  to  be  returned  to  serve  in  parliament, 
"  such  person  may,  in  case  his  right  shall  have  been  esta- 
"  blished  by  the  decision  of  a  select  committee,  sue  the 
"  officer  in  any  of  her  Majesty's  courts  of  record  at  West- 
"  minster,  and  recover  double  the  damages  he  shall  suft- 
''  tain  by  reason  thereof,  together  with  full  costs  of  suit, 
"  provided   such  action  is   ct  <  d   within  one  year 

"  after  the  commission  of  the  \  ^  il  act,  or  within  six 
"  months  after  the  conclusion  of  any  proceedings  in  the 
"  House  of  Commons  relative  to  such  election/' 
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CHAPTER  IX. 

OF  THE  LIMITATION  OF  ACTIONS. 


We  have  now  considered  the  various  injuries  between 
one  subject  of  the  realm  and  another,  of  which  the  courts 
of  common  law  take  notice,  and  the  general  nature  of 
the  remedies  provided  in  these  courts  by  way  of  action. 
When  any  of  these  injuries  have  been  committed,  it 
follows  that  a  right  of  action  has  arisen ;  but  after  ascer- 
taining this,  there  still  remains  another  point  for  consi- 
deration before  an  action  can  be  safely  brought,  viz,  how 
long  the  right  of  action  has  existed, — there  being  esta- 
blished by  certain  statutes  called  the  Statutes  of  Limita- 
tion, with  respect  to  almost  all  actions  and  other  legal 
proceedings,  a  certain  period,  after  which  the  remedy  is 
barred  by  the  mere  effect  of  lapse  of  time. 

QThe  use  of  these  Statutes  of  Limitation  is  to  preserve 
the  peace  of  the  kingdom,  and  to  prevent  those  innume- 
rable perjuries  which  might  ensue  if  a  man  were  allowed 
to  bring  an  action  for  an  injury  committed  at  any  distance 
of  time.  Upon  both  these  accounts  the  law  therefore 
holds,  that  interest  reipubliccc  ut  sit  finis  litium  ;  and  upon 
the  same  principle,  the  Athenian  laws  in  general  pro- 
hibited all  actions  where  the  injury  was  committed  five 
years  before  the  complaint  was  made  (a).]]  Nor  are  these 
the  only  reasons  on  which  the  bar  by  lapse  of  time  is 
founded ;  for  if  the  plaintiff  were  permitted  to  bring  a 
claim  forward  at  any  period,  however  remote,  there  would 
be  danger  of  its  being  delayed  until  the  defendant  had,  by 
some  casualty,  been  deprived  of  the  documentary  or  other 

(«)  3  m.  Com.  307,  308. 
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evidence  by  which  it  might  once  have  been  successfully 
encountered  ;  and  the  delay  might  even  be  practised  with 
the  fraudulent  design  of  exposing  him  to  this  disadvantage  : 
besides  which,  it  is  to  be  considered  that  great  hardship 
always  attaches  to  the  case  of  a  party  who  after  a  long 
possession,  not  originating  in  any  fraud  or  other  miscon- 
duct of  his  own,  finds  himself  unexpectedly  liable  to  evic- 
tion ;  while,  on  the  other  hand,  a  supine  claimant  is 
entitled  to  no  favour  or  protection  from  the  law  ;  the 
maxim  being,  that  viffilantibus,  non  dormieHtibtu,  jura 
suboeniunt. 

The  course  of  legislation  upon  the  subject  under  con- 
sideration has  been  such  as  to  lead  naturally  to  its  division 
into  two  branches ;  the  one  consisting  of  those  provisions 
which  relate  to  actions  brought  for  recovery  of  thinus 
real;  the  other,  of  those  which  relate  to  actions  brou-lii 
with  any  different  object. 

I.  And,  first,  with  respect  to  actions  brought  for  reco- 
\  ery  of  land  or  other  things  real. 

It  was  in  reference  to  real  acdons,  while  still  the  only 
form  of  remedy  for  recovery  of  the  realty,  that  the  law 
of  limitations  was  first  established.  And  originally  such 
actions  were  limited  from  some  particular  event  or  fixed 
era.  Thus,  by  the  antient  law  in  the  time  of  Hen.  II.,  the 
demandant,  in  a  writ  of  right,  could  not  claim  upon  any 
seisin  earlier  than  the  reign  of  Hen.  1.(6);  nor  by  the 
Statute  of  Merton,  20  Hen.  III.  c.  8,  earlier  than  the 
reign  of  Hen.  II.;  nor  by  Statute  Westm.  1,  3  Edw.  I. 
c.  39,  earlier  than  that  of  Rich.  I.  And  the  same  kind 
of  limitation,  though  from  more  recent  dates,  was  by  the 
same  statutes  from  time  to  time  appointed  for  many  other 
kinds  of  real  action.  But  these  dates  were  allowed 
afterwards  to  continue  so  long  unaltered,  that  in  process 
of  time  they  became  in  effect  no  limitation  at  all ;  which 
gave  rise  at  length  to  the  Statute  of  Limitation,  32  Hen. 

(6)  Com.  Dig.  Temps  (U.) 
VOL.  m.  N  N. 
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VIII.  c.  2  ;  which  took  a  different  course,  by  limiting  real 
actions  not  from  any  fixed  date  or  event,  but  according  to 
a  fixed  interval  of  antecedent  time,  and  provided,  that 
where  in  any  writ  of  right,  or  any  action  possessory,  the 
demandant  claimed  upon  his  own  seisin,  it  must  be  a  seisin 
within  thirty  years  back,  where  on  the  seisin  of  his  ances- 
tor, it  must  (in  a  writ  of  right)  be  a  seisin  within  sixty,  or 
(in  a  possessory  action)  within  fifty  years  (c).  And  after- 
wards, by  21  Jac.  I.  c.  16,  it  was  enacted,  that  all  writs 
of  formedon  should  be  brought  within  twenty  years  after 
the  cause  of  action  first  fallen,  and  also  that  no  person 
should  make  entry  into  any  lands  or  hereditaments,  but 
within  twenty  years  after  his  right  should  first  accrue ; 
from  which  last  enactment  it  followed,  that  the  same 
period  of  twenty  years  also  became  the  limitation  in  every 
action  of  ejectment,  [|for  no  ejectment  can  be  brought 
unless  where  the  lessor  of  the  plaintiff  is  entitled  to  enter 
on  the  lands  (d).^ 

And  thus  stood  the  doctrine  of  limitation  in  general,  so 
far  as  relates  to  the  recovery  of  real  property,  during  the 
whole  of  the  long  period  that  elapsed  from  the  reign  of 
Hen.  VIII.  to  that  of  Will.  IV. ;  upon  which  branch  of  the 
law,  however,  it  may  be  proper  for  the  farther  information 
of  the  student,  to  make  some  additional  remarks.  First, 
then,  it  may  be  observed,  that  there  originally  existed  no 
provision  that  was  applicable  to  claims  by  the  crown,  for 
the  maxim  formerly  was,  that  nullum  tempus  occurrit  regi, 
and  the  statute  of  Hen.  VIII.  was  not  so  framed  as  to  bind 
the  crown's  rights.  [[By  the  statute,  indeed,  of  21  Jac.  I. 
c.  2,  a  time  of  limitation  was  extended  to  the  case  of  the 
king,  viz.  sixty  years  precedent  to  19th  February,  1623(e);]] 

(c)  3  Bl.  Com.  189,  (n.)     This  Nor  did  it  extend  to  services  of  a 

statute  extended  to  rents,  suits  and  casual   kind,  such  as    by  possibility 

services,   as  well    as  other   heredita-  might  not  become  due  within  the  pe- 

ments,  but  only  to  those  which  were  riod  of  limiiation,  such  as  fealty.  Cora, 

customary  or  prescriptive,  and  not  to  Dig.  Temps.  G.  9. 

those  created  by  deed,  or  reserved  on  ((/)  3  151.  Com.  307. 

a  particular  estate.     3  Bl.  Com.  189.  (e)  3  Inst.  189. 
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but  this  of  course  became  ultimately  iaefieetaal  by  reuon 
of  the  gradual  efflux  of  time.  It  was  however  at  length 
provided,  by  9  Geo.  III.  c.  16,  that  in  suits  relating  to 
land,  the  crown  should  be  bound  by  the  lapse  of  sixty 
years,  by  which    latter  statut*  ig   to   this 

subject  is  still  governed  (/).     ^.^^ ,  ay  remark, 

that  even  up  to  the  reign  of  Will.  IV.  there  existed  Qno 
limitation  with  regard  to  the  time  within  which  any 
actions  touching  ailvotesons  are  to  be  brought,  at  least  none 
later  than  the  times  of  Uich.  I.  and  Hen.  III.;  for  by 
statute  1  Mar.  st  2,  c.  5  (g),  the  statute  of  limitations, 
32  Hen.  VIII.  c.  2,  was  declared  not  to  extend  to  any 
writ  of  right  of  advowson,  quart  impeditf  or  assize  of  dar- 
reign  presentment  or  jure  patronatui  (A).]]  And  this  be- 
tause  [[it  may  very  easily  happen,  that  the  title  to  an 
advowson  may  not  come  in  question,  nor  the  right  have 
an  opportunity  to  be  tried  within  sixty  years,  which  was 
the  longest  period  of  limitation  assigned  by  the  statute  of 
Hen.  VIII.  For  Sir  E.  Coke  tells  us  (t),  that  there  was  a 
parson  of  one  of  his  churches  that  had  been  incumbent 
there  above  fifty  years  ;  nor  are  instances  wanting  wherein 
two  successive  incumbents  have  continued  for  upwards  of 
a  hundred  years  (j).  Had  therefore  the  last  of  these  in- 
cumbents been  the  clerk  of  an  usurper,  or  been  presented 
by  lapse,  it  would  have  been  necessary  and  unavoidable 
for  the  patron,  in  case  of  a  dispute,  to  have  recurred  back 
above  a  century,  in  order  to  have  shown  a  clear  title  and 
seisin  by  presentation  and  admission  of  the  prior  incum- 
bent.]]    But  though  for  these  reasons  it  was  deemed  im- 

(/)   See   also  21  Jac.  1,   c.  14,  anj prior preteatati«B,liowerer<ltst«Bt. 

making  some  regulations  as  to  iafor-  {h)  3  Bl.  Com. 250. 

mations  of  intrusion,  where  the  crowa  (i)  1  Inst.  115. 

has    been  out   of  possession  twenty  (j)  Two  successive  iocnmbeots  of 

years.     Doe  v.  Morris,  2  Scott,  276.  the   rectory  of   Cbelsford  eum   Fare* 

See  as  to  9  Geo.  3,  c.  16,  Goodtitle  borough,  in  Kent, contioueU  101  jeart, 

d.  Parker  i<.  Baldwin,  11  East,  493.  of  whom  the  former  was  admitted  in 

(g)  £t  vide  7  Ann.  c.  18,  allowing  1650,  the  Utter  in  1700  and  died  in 

qxMre  impedit,  &c.  to  be  brought  upon  1751. 

N  N  2 
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proper  to  introduce  a  limitation  with  respect  to  this  species 
of  property,  founded  merely  on  the  lapse  of  time,  yet  it 
occurred  to  Blackstone,  in  treating  of  this  subject,  to 
remark,  that  it  might  be  expedient  to  introduce  one  com- 
pounded of  the  length  of  time  and  the  number  of  avoid- 
ances together ;  a  suggestion  that  we  shall  presently  find 
to  have  been  since  carried  into  effect. 

The  state  of  the  law  of  limitation  above  described  having 
fallen  under  the  consideration  of  the  commissioners  ap- 
pointed in  the  last  reign  for  revision  of  the  law  relative  to 
real  property  in  general,  they  took  occasion  in  their  reports 
to  recommend  various  improvements  on  this  subject,  which 
were  afterwards  embodied  into  the  act  of  parliament,  3  & 
4  Will.  IV.  c.  27,  and  which  were  founded  on  the  general 
principle  that  twenty  years  is  an  allowance  of  time  rea- 
sonably sufficient  in  every  case  for  the  recovery  of  cor- 
poreal hereditaments,  provided  the  claimant  be  a  merely 
private  person,  and  labouring  under  no  disability  to  assert 
his  pretensions.  This  statute,  which  now  governs  the  law 
of  limitation  in  all  proceedings  for  recovery  of  things  real, 
whether  in  law  or  equity  (to  which  the  crown  is  not  a 
party),  and  which  extends  also  to  proceedings  for  the  re- 
covery of  money  secured  or  charged  on  the  realty,  or  of 
any  legacy,  comprises  a  body  of  enactments  too  numerous 
and  diversified  to  be  capable  of  full  detail  in  a  work  like 
the  present.  A  selection  shall  be  made  of  such  as  are  of 
cardinal  character. 

And  here  we  may  notice,  at  the  outset,  that  part  of  the 
statute  (i),  to  which  we  have  more  than  once  had  occasion 
in  the  course  of  this  volume  to  refer,  viz.  the  abolition  of 
real  actions  (with  the  exception  of  the  writ  of  right  of 
dower,  dower,  and  (juare  impedit),  so  as  to  leave  to  parties 
deprived  of  land  no  remedy  in  general  but  those  of  entry  or 
ejectment.  As  in  this  class  of  actions  suitors  were  allowed 
to  bring  forward  claims  referable  to  periods  so  remote  as 
thirty,  fifty,  or  even  sixty  years,  they  could  not  have  been 
(0  Sect.  36. 
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retained  without  alteration  consistently  with  the  principle 
on  which,  as  above  remarked,  the  act  is  founded ;  and  as 
they  were  open  to  additional  objection  from  their  dilatory 
character,  and  the  technical  dithculties  with  which  they 
were  surrounded,  there  appeared  no  doubt  upon  the  whole 
as  to  the  expediency  of  their  extirpation. 

But  besides  this  measure,  which  must  rather  be  consi- 
dered as  auxiliary  to  the  new  system  of  limitation  than  at 
strictly  forming  a  part  of  it,  the  sta  >u» 

and  elaborate  development  of  thai  we 

shall  extract  the  following  provisions  : 

1.  That  (subject  only  to  some  temporary  exceptions)  no 
person  (J)  shall,  after  the  31st  Dec.  1833,  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  (A)  or 
rent(/),  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  bring 
such  action,  shall  first  accrue  (m),  either  to  the  persoa 
hiuiself,  or  those  through  whom  he  claims  (n),  as  the  case 
may  be  (o).     This  is  subject,  however,  to  qualification  (aa 


(j)  "  Person"  is  defined  by  tect.  1 
as  extending  to  a  body  politic,  corpo- 
rate  or  collegiate,  and  to  a  class  of 
creditors  or  other  pei^oos,  as  well  as 
an  individual. 

(k)  "  Land"  is  defined  by  the  same 
section  to  extend  to  all  corporeal  he- 
reditaments, and  also  to  tithes  (other 
than  tithes  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole),  whe- 
ther freehold  or  copyhold. 

(<)  "  Rent"  is  defined  by  the  same 
section  to  extend  to  all  heriots,  ser- 
vices and  suits,  for  which  distress  may 
be  made,  and  to  all  annuities  and  pe- 
riodical sums  of  money  charged  en 
land,  except  moduses  or  compositions 
belonging  to  a  spiiitual  or  eleemosy- 
nary corporation  sole. 

(m)  The  statute  defines  with  great 
care  the  time  at  which  the  right  shall 
be  consideied  as  Jint  accruing  in  ail 


the  diffe  ent  case*  that  may  ariae.  A* 
to  the  effect  of  tbis  statute  upon  the 
former  doetiiM  relative  to  advene 
poieeeaioa  as  appitad  to  tbe  aabieet  ef 
limitations,  tee  Nepeao  v.  Doe,  3  M. 
&  W.  894  ;  Culley  *.  Doe  d.Taylorw 
son.  U  Ad.  &  £.  1008. 

(n)  Th'a  is  defined  by  tect.  1  to 
mean  any  person  by,  throogh  or  under, 
or  by  tbe  act  of  wbom,  xWt  person  so 
claiming  became  entitled  to  theeatale 
or  interest  claimed  as  heir,  iaaae  ia 
tail,  tenant  by  tbe  curtesy,  tenant  in 
dower,  successor,  special  or  general 
occupant,  executor,  administrator,  le- 
gatee, husband,  assignee,  appointee, 
devisee,  or  otherwise,  and  also  any 
person  who  was  entitled  to  an  estate 
or  interest  to  which  he,  or  some  person 
through  whom  he  claims,  became  en- 
titled as  lord  by  escheaL 
(o)  Sect.  2. 
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justice  evidently  required)  in  the  case  of  persons  under 
disahility,  it  being  provided  that  if,  at  the  time  at  which 
the  right  of  any  person  shall  first  accrue,  such  person  shall 
be  under  the  disability  of  infancy,  coverture,  idiotcy,  lu- 
nacy, unsoundness  of  mind,  or  absence  beyond  seas,  then 
he,  or  the  person  claiming  through  him,  may,  though 
tw^enty  years  have  expired,  make  the  entry  or  distress, 
or  bring  the  action  within  ten  years  next  after  the  person 
to  whom  the  right  accrued  shall  have  ceased  to  be  under 
any  such  disability,  or  die,  whichever  shall  iirst  hap- 
pen (p);  but  that  no  such  entry,  distress,  or  action,  shall 
be  made  or  brought  in  such  case  of  disability,  but  within 
forty  years  next  after  the  right  accrues,  although  the  per- 
son to  whom  it  accrued  may  have  remained  under  disa- 
bility the  whole  of  the  forty  years,  or  although  the  said 
term  of  ten  years  above  mentioned  shall  not  have  ex- 
pired {q). 

2.  That  after  the  same  31st  December,  1833,  no  person 
claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to 
recover  the  same  but  within  the  same  period  during  which, 
by  virtue  of  the  provisions  of  the  act,  he  might  have  made 
an  entry  or  distress,  or  brought  an  action  for  recovery 
thereof,  if  his  estate  had  been  legal  instead  of  equitable  (r). 
This  is  subject,  however,  to  the  following  provisions : — 
First,  That  when  any  land  or  rent  shall  be  vested  in  a 
trustee  upon  any  express  trust,  the  right  of  the  cestui  que 
trust,  or  any  person  claiming  through  him,  to  bring  a  suit 
against  the  trustee,  or  any  person  claiming  through  him, 
to  recover  such  land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  land  or 
rent  shall  have  been  conveyed  to  a  purchaser  for  a  valu- 
•able  consideration,  and  shall  then  be  deemed  to  have 
accrued  only  as  against  such  purchaser  and  any  person 
claiming  through  him  {s).  Secondly,  That  in  every  case  of 
a  concealed  fraud,  the  right  of  any  person  to  bring  a  suit 

(p)  Sect.  16.  (r)  Sect.  24. 

Iq)   Sect.  17.  (»)   Sect.  25. 
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in  equity  for  the  recovery  of  any  land  or  rent  of  which  be, 
or  any  person  through  whom  he  claims,  may  have  beeo 
deprived  by  such  fraud,  shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  when  such  fraud  shall, 
or,  with  reasonable  diligence,  might  have  been  first  known 
or  discovered,  but  not  so  as  to  enable  any  owner  of  lands 
or  rents  to  have  a  suit  in  equity  for  the  recovery  of  such 
lands  or  rents,  or  for  setting  aside  any  conveyance  of  such 
lands  or  rents  on  account  of  fraud,  against  any  bo»a  Jide 
purchaser  for  valuable  consideration,  who  has  not  agisted 
in  the  commission  of  such  fraud,  and  who  at  the  time  that 
he  made  the  purchase  did  not  know,  and  had  no  reason  to 
believe,that  any  such  fraud  had  been  committed  (f).  Thirdly ^ 
That  nothing  in  the  act  contained  shall  interfere  with  any 
rule  or  jurisdiction  of  courts  of  equity  in  refusing  relief,  on 
the  ground  of  acquiescence  or  otherwise,  to  any  persou 
whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of 
that  act  (u).  Fourthly^  That  when  a  mortgagee  tball  have 
obtained  the  possession  or  receipt  of  the  profits  of  any 
laud,  or  the  receipt  of  any  rent  comprised  in  his  mortgage, 
the  mortgagor,  or  any  person  claiming  through  him,  shall 
not  bring  a  suit  to  redeem  the  mortgage  but  within  twenty 
years  next  after  the  time  at  which  the  mortgagee  obtained 
such  possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment  of  the  title  of  the  in  *  r,  or  of  his 
right  of  redemption,  shall  have  been  -^  ^  .  <  the  mort- 
gagor, or  some  person  claiming  his  estate,  or  to  the  agent 
of  such  mortgagor,  or  person,  in  writing,  signed  by  the 
mortgagee,  or  the  person  claiming  through  him ;  and  in 
such  case  no  such  suit  shall  be  brought  but  within  twenty 
years  next  after  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one  was  given  (y). 

(t)  Sect.  26.  to  or  by  ODe  of  them.    We  may  notice 

(»i)  Sect.  27.  here  that  by  a  subsequent  act,  7  Will. 

(r)  Sect.  28,  which   also  contaias  4  &    1    Vict.    c.  28,    (reciliog  that 

provisions  as  to  the  case  of  there  being  doubts  had  occurred  as  to  the  meaning 

more  mortgagors  or  mortgagees  than  of  the  act  in  question  as  to  the  limi- 

one,  and  the  eflfect  of  acknowledgments  tatioa  in  case  of  mortgagtt,')  it  is  de* 
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3.  That  after  the  same  31st  December,  1833,  no  entry, 
distress,  action  or  suit  to  recover  any  land  or  rent,  shall  be 
made  or  brought  by  any  spiritual  or  eleemosynary  corpo- 
ration sole,  after  the  determination  of  such  period  as  here- 
inafter mentioned  next  after  the  time  at  which  the  right  of 
such  corporation  sole  or  his  predecessor,  to  make  or  bring 
the  same,  shall  first  accrue,  viz.  the  period  during  which 
two  persons  in  succession  shall  have  held  the  office  or 
benefice  in  respect  whereof  such  land  or  rent  shall  be 
claimed,  and  six  years  after  a  third  person  shall  have  been 
appointed  thereto,  if  the  times  of  such  two  incumbencies 
and  such  term  of  six  years  taken  together  shall  amount  to 
the  full  period  of  sixty  years  ;  and  if  not,  then  during  such 
farther  number  of  years  as  will  make  up  the  sixty  years  (x). 

4.  That  after  the  same  31st  December,  1833,  no  person 
shall  bring  any  quare  impedit,  or  other  action  or  suit,  to 
enforce  a  right  to  present  to  or  bestow  any  ecclesiastical 
benefice  as  the  patron  thereof,  after  the  expiration  of  such 
period  as  hereinafter  mentioned,  viz.  the  period  during 
which  three  clerks  in  succession  shall  have  held  the  same, 
all  of  whom  shall  have  obtained  possession  thereof  adversely 
to  the  right  of  presentation  or  gift  of  such  person,  or  of 
some  person  through  whom  he  claims,  if  the  times  of  such 
incumbencies  taken  together  shall  amount  to  the  full  pe- 
riod of  sixty  years ;  and  if  not,  then  after  the  expiration 
of  such  farther  time  as  will  make  up  the  sixty  years  (?/). 

6.  That  after  the  same  31st  December,  1833,  no  person 
shall  bring  any  quare  impedit,  or  other  action  or  suit,  to 
present  to  or  bestow  any  ecclesiastical  benefice,  as  the  pa- 
tron thereof,  after  the  expiration  of  100  years  from  the  time 
at  which  a  clerk  shall  have  obtained  possession  of  such 

Glared  that  it  shall  be  lawful  for  any  twenty  years  from  the  time  the  right 

person  claiming  under  a  mortgage  of  first  accrued. 

land  to  make  an  entry  or  bring  an  action  (a)  Sect.  29. 

at  law  or  suit  in  equity,  to  recover  it,  (t/)  Sect.  30.     This  also  applies  to 

at  any  lime  within  twenty  years  from  the  case  where  the  bhhop  is  the  patron. 

the  last  payment  on  account  of  prin-  6  &  7  Vict.  c.  54,  s.  3. 

cipal  or  interest,  though  more  than 
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benefice  adversely  to  the  right  of  presentation  or  gift  of 
such  person,  or  of  some  person  through  whom  he  claims, 
or  of  some  person  entitled  to  some  preceding  estate  or 
interest,  or  undivided  share,  or  alternate  riglit  of  presenta- 
tion or  gift,  held  or  derived  under  the  same  title ;  unless 
a  clerk  shall  subsequently  have  obtained  possession  of  such 
benefice  on  the  presentation  or  gift  of  the  person  so  claim- 
ing, or  of  some  person  through  whom  he  claims,  or  of 
some  other  person  entitled  in  respect  of  an  estate,  share 
or  right,  held  or  derived  under  the  same  title  (z). 

6.  That  afler  the  same  31st  December,  1833,  no  action 
or  suit,  or  other  proceeding,  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment  or 
lien,  or  otherwise  charged  upon  or  made  payable  out  of 
any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
within  twenty  years  next  after  a  present  right  to  rer  ■••  *'"» 
same  shall  have  accrued  to  some  person  capable  c 

a  discharge  for  the  same,  unless  in  the  meantime  some 
part  of  the  principal  or  son  '  t-st  thereon  shall  haTe 
been  paid,  or  some  ackno\M'  ii  of  the  right  thereto 

shall  have  been  given  in  writing,  signed  by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent,  to  the  per» 
son  entitled  thereto  or  his  agent ;  and  in  such  case  no 
such  action,  suit  or  other  proceeding,  shall  be  brought  but 
within  twenty  years  after  the  last  of  such  payments  or 
acknowledgments  (a). 

7.  That  after  the  same  3 1st  December,  1833,  no  arrears 
of  dower,  or  damages  on  account  of  such  arrears,  shall  be 
recovered  by  any  action  or  suit  for  a  longer  period  than 
six  years  next  before  the  commencement  of  such  action 
or  suit  (6). 

8.  That  after  the  same  31st  December,  1833,  no  arrears 
of  rent,  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in 
respect  of  any  legacy,  or  any  damages  in  respect  of  such 

(»)  Sect.  33.  (a)  S€CL40.  (6)  Sect.  41. 
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arrears  of  rent  or  interest,  shall  be  recovered  by  any  dis- 
tress, action  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his 
agent ;  provided  nevertheless,  that  where  any  prior  mort- 
gagee, or  other  incumbrancer,  shall  have  been  in  possession 
of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next  before  an  action  or  suit  shall  be  brought  by 
any  person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land,  the  person  entitled  to  such 
subsequent  mortgage  or  incumbrance  may  recover  in  such 
action  or  suit  the  arrears  of  interest  which  shall  have  be- 
come due  during  the  whole  time  that  such  prior  mortgagee 
or  incumbrancer  was  in  such  possession  or  receipt  as  afore- 
said, although  such  time  may  have  exceeded  the  said  term 
of  six  years  (c). 

9.  That  after  the  same  31st  December,  1833,  no  person 
claiming  any  tithes,  legacy  or  other  property  for  the  re- 
covery of  which  he  might  bring  an  action  or  suit  at  law 
or  in  equity,  shall  bring  a  suit  or  other  proceeding  in  any 
spiritual  court  to  recover  the  same,  but  within  the  period 
during  which  he  might  bring  such  action  or  suit,  at  law  or 
in  equity  {d). 

II.  With  respect  to  actions  not  brought  for  recovery  of 
things  real. 

1.  A  period  of  limitation  with  respect  to  most  of  these  is 
fixed  by  21  Jac.  I.  c.  10  (e),  which  provides  in  substance 
that  all  actions  of  trespass  for  injuries  to  the  person  or  to 
land,  or  personal  property  (except  those  hereinafter  parti- 
cularized), detinue,  trover,  replevin,  account  (except  upon 

(c)  Sect.  42.  EI.  633  ;  Rhodes  v.  Smelhursf,  4  M. 

(d)  .S«ct.  43.  &  W.  42 ;  S.  C.  (in  error),  6  M.  & 
(«)  As  to  time  fiom  wliicli  tliis  sla-       W.  351 ;  Wafers  v.  Karl  of  Thanef, 

tule  begins  to  run  in  paiticular  cnscH,  2  Ad.  &  Kl.  N.  S.  757  j  llovvcll  v. 
M«  Collingc  V.  II«}iwood,  9  Ad.  tt       Young,  5  13.  &  C.  259. 
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accounts  between  merchants  (/) ),  trespass  on  the  case  (ex- 
cept for  verbal  slander),  or  debt  or  simple  contract,  or  for 
arrears  of  rent,  shall  be  limited  to  six  years  after  the  cause 
of  action  accrued  ;  actions  of  trespass  for  assault,  menace, 
battery,  wounding  and  imprisonment,  to  four  years ;  and 
actions  on  the  case  for  verbal  slander  to  two  years.  But 
here  also,  as  in  the  statute  of  Will.  IV.,  exception  is  made 
in  favour  of  persons  labouring  under  duahility.  For,  first, 
if  any  person  entitled  to  sue  shall,  at  the  time  when  the 
cause  of  action  accrued,  be  an  infiint  or  a  feuie  covert,  or 
be  non  compog,  imprisoned  (^),  or  beyond  the  seas,  it  it 
provided  by  the  statute  now  under  considi  i  'lat  such 

person  shall  be  at  liberty  to  sue  within  i  period 

after  the  removal  of  the  disability  as  b  allowed  to  persons 
having  no  such  impediment.  And  by  4  Ann.  c.  16,  s.  19, 
if  any  person  liable  to  be  sued  shall  at  the  time  when  the 
cause  of  action  accrued  be  beyond  the  seas,  a  similar  ex- 
tension of  the  time  for  bringing  the  action  shall  iu  that 
case  also  be  permitted. 

The  operation  of  the  statute  of  21  Jac.  I.  c.  16,  with 
respect  to  actions  upon  simple  contract,  was  at  one  time 
considerably  weakened  by  the  doctrine  which  prevailed, 
that  not  only  a  payment  on  account  of  principal  or  inte- 
rest, but  any  mere  verbal  acknowledgment  that  the  debt 
was  due,  would  suffice  to  take  the  case  out  of  the  statute, 
as  it  was  called,  by  raising  an  implied  assumpsit  or  pro- 
mise to  pay  the  debt;  upon  which  promise  (as  upon  a 
new  cause  of  action)  the  same  time  for  instituting  a  suit 
would  be  allowed  as  upon  the  original  contract.  But  the 
law  on  this  subject  has  been  since  materially  altered ;  for 
by  9  Geo.  IV.  c.  14,  it  is  enacted,  that  in  actions  of  debt 
or  on  the  case,  grounded  upon  any  simple  contract,  no  ac- 
knowledgment or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract  whereby 

(/)  As  to  this  exception,  see  Inglis  the  case  for  not  accouDting.     See  also 

V.  Haigh,  8  Wee.  &  W.  769,  where  it  Coltam  i'.  Partridge,  4  M.  &  Gr.  271. 
was  held  that  it  relates  only  to  actions  (g)  Piggot  r.  Rush,  4  Ad.  &  £1. 

of  account,  or  (perhaps)  actions  on  912. 
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to  take  any  case  out  of  the  operation  of  the  21  Jac.  I. 
c.  16,  unless  such  acknowledgment  or  promise  be  con- 
tained in  some  writing  (h),  to  be  signed  by  the  party  to  be 
chargeable  thereby ;  and  that  where  there  shall  be  two  or 
more  joint  contractors,  or  joint  executors  or  administra- 
tors of  any  contractor,  no  such  joint  contractor  or  joint 
executor  or  administrator  shall  be  chargeable  in  respect 
only  of  the  written  acknowledgment  of  the  other.  This 
new  enactment,  however,  is  subject  to  a  proviso  that  it 
shall  not  lessen  or  alter  the  effect  of  any  payment  of  prin- 
cipal or  interest  made  by  any  person  whosoever. 

2.  The  statute  of  21  Jac.  I.  c.  16,  was  also  in  itself  ma- 
terially defective ;  for  it  made  no  provision  for  actions  on 
bonds,  indentures,  or  other  instruments  under  seal ;  and 
consequently  parties  having  claims  on  such  instruments 
were  at  liberty  to  sue  upon  them  in  covenant  or  debt  at 
any  period  of  time  however  distant.  And  though  to  pre- 
vent the  injustice  which  such  a  state  of  the  law  would 
otherwise  have  occasioned,  it  became  the  practice  on  the 
trial  of  such  actions  for  the  judge  to  recommend  the  jury, 
in  cases  where  no  payment  on  account  of  principal  or  in- 
terest had  been  made  or  demanded  within  twenty  years, 
to  presume  that  the  bond  or  other  specialty  had  been 
satisfied,  this  method  of  proceeding  was  found  not  to  be 
attended  with  the  same  advantage,  or  to  adapt  itself  so 
correctly  to  the  purposes  of  justice,  as  a  law  of  direct  limi- 
tation. Such  limitation  has  been  consequently  now  pro- 
vided with  respect  to  claims  on  instruments  under  seal,  as 
well  as  some  other  cases  not  embraced  by  the  statute  of 
James ;  it  being  enacted  by  the  3  &;  4  Will.  IV.  c.  42,  s.  3, 
that  all  actions  of  debt  for  rent  or  on  any  indenture  of 
demise,  or  of  covenant  or  debt  on  any  bond  or  other 
specialty  (i),  and  all  proceedings  on  recognizance,  shall  be 

(/t)  Ab  to  what  is  a  sufficient  wril-  tarn  v.  Parti iJge,  ubi  sup. 
ingXo  rebut  the  Statute  uf  Limitations,  (i)  Strachan  u.  'i'honias,  12  Ad.  & 

s«e  Bayley  v.  Ashlon,  12  Ad.  &   Kl.  El.  536 ;  Paget  v.  Foley,  2  iiing.  N. 

493.    'J'he  statute  is  not  rebutted  by  C.  679 ;  James  v.  Salter,  3  Bing.  N. 

a  recent  item  in  an  open  account.  Cot-  C.  644. 
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brought  within  twenty  years  after  the  cause  of  action  or 
proceeding  accrued;  and  all  actions  of  debt  upon  an 
award  (where  the  submission  is  not  under  seal),  or  for  a 
copyhold  fine  or  money  levied  upon  any  writ  Q(Jieri  facias , 
within  six  years.  Which  enactment  is  subject,  like  those 
of  the  other  statutes,  to  the  exception  with  respect  to  any 
person  under  disability,  as  an  infant,  feme  covert,  nou 
compos,  or  beyond  the  seas  (A) ;  and  also  to  a  proviso  that 
if  any  acknowledgment  in  writing  be  signed  by  the  party 
liable  or  his  agent,  or  payment  or  satisfaction  made  in 
part  on  account  of  any  arrears  of  principal  or  interest,  the 
person  entitled  to  the  action  may  bring  the  same  within 
twenty  years  after  such  acknowledgment,  payment,  or 
satisfaction  ;  or,  in  case  of  disability,  within  twenty  years 
after  the  disability  shall  have  ceased  (/). 

3.  By  statute  31  Eliz.  c.  5,  all  suits,  indictments,  and 
informations  upon  any  penal  statutes  (w),  made,  or  to  be 
made,  where  any  forfeiture  is  to  the  crown  alone,  shall  be 
sued  within  two  years  from  the  commission  of  the  ofl'ence  ; 
where  the  forfeiture  is  to  a  common  informer  alone,  within 
one  year(n);  where  to  the  crown  and  a  common  informer 
jointly,  then  by  the  common  informer  within  one  year,  and 
by  the  crown  within  two  years  after  that  year  is  expired. 
But  this  statute  did  not  extend  to  penal  actions  at  suit  of 
the  party  grieved  ;  and  therefore  by  3  &  4  Will.  IV.  c.  42, 
s.  3,  before  cited,  it  is  required  that  these  shall  be  brought 
within  two  years  after  the  offence  shall  have  been  com- 
mitted, unless  the  particular  statute  which  creates  the 
forfeiture  shall  have  expressly  enacted  otherwise. 

4.  By  24  Geo.  II.  c.  44,  s.  8,  it  is  provided  that  no 
action  shall  be  brought  against  any  justice  of  the  peace  for 

(k)  By  the  7th  section,  no  part  of  wheie  process  is  sued  out  to  save  the 

the   United   Kingdom,   Man,  Jersey,  Statute  of  Limitations,  see  2  Will.  4, 

Guernsey,  Alderney,  or  Sark,  or  the  c.  39,  s.  10  ;    Williams  v.   Williams, 

adjacent  islands,  shall  be  beyond  the  10  M.  &  W.  174. 
seas  within  the  meaning  either  of  this  (m)  As  to  these,  vide  sup.  p.  535. 

act  or  the2I  Jac.  1,  c.  16.  (n)  Chance  t.  Adams,  1  Ld.  Raym. 

(/)  As  to  the  manner  of  proceeding  78. 
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anything  done  in  the  execution  of  his  office,  or  against  any 
constable,  headborough,  or  other  officer  acting  as  afore- 
said, unless  commenced  within  six  calendar  months  after 
the  act  committed  (o). 

5.  By  several  acts  relating  to  the  customs  and  excise, 
actions  against  public  officers  concerned  in  carrying  their 
enactments  into  execution  are  limited  to  periods  of  dif- 
ferent lengths,  which,  however,  in  no  case  exceeds  six 
months (p).  And  thus  much  of  the  law  of  limitation,  whe- 
ther as  regards  the  remedies  for  the  recovery  of  the  realty, 
or  those  which  have  a  different  object.  Between  which  the 
following  distinction  is  observable, — that  as  regards  the 
former,  the  statute  3  &:  4  Will.  IV.  c.  27,  has  by  its  express 
provision  (q)  the  effect  of  extinguishing  the  right  as  well 
as  barring  the  remedy  ;  but  as  regards  the  latter,  the  limi- 
tation by  21  Jac.  I.  c.  16,  bars  the  remedy  only.  So  that, 
though  I  can  bring  no  action  to  recover  a  debt  on  a  simple 
contract  after  the  expiration  of  six  years  from  the  time  that 
it  first  became  payable,  there  is  nothing  to  prevent  my 
obtaining  payment  of  it  after  that  period,  through  the 
medium  of  any  lien  that  I  may  hold  on  the  property  of 
the  debtor  (r). 

(o)  Vide  sup.  p.  44.  c.  53,  s.  1 15. 

(p)  1  Chit.  Gen.  Pr.  772,  where  (?)  Sect.  34. 

the  foliowiog  acts  are  mentioned;  28  (r)  Higgins v.  Scott,  2  B.  &  Ad. 

Geo.  3,  c.  37,  s.  23  ;  6  Geo.  4,  c.  108,  413. 
s.  97;   c.  114,  s.  64;   7&8  Geo.  4, 
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CHAPTER  X. 

OF  THE  PROCEEDINGS  IN  AN  ACTION. 


Having  under  the  head  of  redress  by  suit  iu  courts  (a), 
examined  in  the  preceding  pages,  first,  tlie  nature  and 
several  species  of  courts  of  justice,  wherein  remedies  are 
administered  for  all  sorts  of  civil  injurie8(fc),  we  proceeded 
next  to  investigate  the  nature  of  the  injuries  themselves, 
and  the  remedies  provided  for  them  ;  and  in  the  first  in- 
stance turned  our  attention  to  that  very  large  and  impor- 
tant class  of  injuries  which  are  cognizable  in  the  courts  of 
common  law,  and  the  remedy  which  those  courts  afford  in 
different  cases  by  action  (c); — to  complete  our  view  of 
which,  we  are  now  to  consider  the  manner  in  which  that 
remedy  by  action  is  pureued  and  applied,  and  the  course 
of  proceedings  which  it  involves.  But  as  some  of  these 
proceedings  are  of  a  nature  that,  according  to  the  ordinary 
practice  of  the  courts,  can  be  transacted  only  during  the 
particular  periods  of  the  year  called  terwUf  it  will  be  con- 
venient to  advert  shortly  to  those  forensic  seasons,  before 
we  enter  on  the  main  business  of  the  chapter. 

[[The  terms  are  supposed  by  Mr.  Selden  (d)  to  have 
been  instituted  by  William  the  Conqueror ;  but  Sir  H. 
Spelman  hath  clearly  and  learnedly  shown,  that  they  were 
gradually  formed  from  the  canonical  constitutions  of  the 
church,  being  indeed  no  other  than  those  leisure  seasons 
of  the  year  which  were  not  occupied  by  the  great  festivals 
or  fasts,  or  which  were  not  liable  to  the  general  avoca- 
tions of  rural  business.      Throughout  all  Christendom  in 

(a)  Vide  sup.  Chap.  III.  (c)  Vide  sup.  Chap.  Vn..Vm.,IX. 

(6)  Vide  sup.  Chap.  IV.,  V.,  VI.  (d)  Jan.  Angl.  1.  2,  s.  9. 


560  BOOK  V. — OF  CIVIL  INJURIES. 

[[very  early  times  the  whole  year  was  one  continual  term 
for  hearing  and  deciding  causes.  For  the  Christian  ma- 
gistrates, to  distinguish  themselves  from  the  heathens,  who 
were  extremely  superstitious  in  the  observation  of  their 
dies  fasti  et  nefasti,  went  into  a  contrary  extreme,  and  ad- 
ministered justice  upon  all  days  alike;  till  at  length  the 
church  interposed,  and  exempted  certain  holy  seasons 
from  being  profaned  by  the  tumult  of  forensic  litigations, 
as  particularly  the  time  of  Advent  and  Christmas,  which 
gave  rise  to  the  winter  vacation;  the  time  of  Lent  and 
Easter,  which  created  that  in  the  spring,  the  time  of  Pen- 
tecost, which  produced  the  third,  and  the  long  vacation 
between  Midsummer  and  Michaelmas,  which  was  allowed 
for  the  haytime  and  harvest.  All  Sundays  also,  and  some 
particular  festivals,  as  the  days  of  the  purification,  ascen- 
sion, and  some  others,  were  included  in  the  same  prohi- 
bition, which  was  established  by  a  canon  of  the  church, 
A.D.  517,  and  was  fortified  by  an  imperial  constitution  of 
the  younger  Theodosius,  comprised  in  the  Theodosian 
code  (e). 

Afterwards,  when  our  own  legal  constitution  came  to  be 
settled,  the  commencement  and  duration  of  our  law  terms 
were  appointed  with  an  eye  to  those  canonical  prohibitions  ; 
and  it  was  ordered  by  the  laws  of  King  Edward  the  Confes- 
sor (y),  that  from  Advent  to  the  octave  of  the  Epiphany, 
from  Septuagesima  to  the  octave  of  Easter,  from  the  Ascen- 
sion to  the  octave  of  Pentecost,  and  from  three  in  the  after- 
noon of  all  Saturdays  till  Monday  morning,  the  peace  of 
God  and  of  holy  church  shall  be  kept  throughout  all  the 
kingdom.  And  so  extravagant  was  afterwards  the  regard 
that  was  paid  to  these  holy  times,  that  though  the  author 
of  the  Mirror(^)  mentions  only  one  vacation  of  any  con- 
siderable length,  containing  the  months  of  August  and 
September,  yet  Britton  is  express  {h),  that  in  the  reign  of 

(«)  Spelman,  Of  the  Terms.  (g)  C.  3,  s.  8. 

(/  )  C.  3.  Dt  Temporibus  et  Die-  (/t)  C.  53. 

bu$  Pads, 


CHAP.  X. — OP  THE  PROCEEDINGS  IN  AN  ACTION.      561 

[[King  Edward  I.  no  secular  place  could  be  held,  nor  any 
man  sworn  on  the  Evangelists  in  the  times  of  Advent, 
Lent,  Pentecost,  harvest,  and  vintage,  the  days  of  the 
great  litanies,  and  all  solemn  festivals.  But  he  adds,  that 
the  bishops  did  nevertheless  grant  dispensations,  of  which 
many  are  preserved  in  llymer's  Fadera  (*),  that  assizes 
and  juries  might  be  taken  in  some  of  these  holy  seasons* 
And  soon  afterwards,  a  general  dispensation  was  esta- 
blished by  Stat.  Westm.  1,3  Edw.  I.  c.  51,  which  declaret, 
that  "  by  the  assent  of  all  the  prelates,  assize  of  novel 
disseisin,  mortancestor  and  darreign  presentment  shall  be 
taken  in  Advent,  Septuagesima  and  Lent;  and  that  at  the 
special  request  of  the  king  to  the  bishops."  The  portions 
of  time  that  were  not  included  within  these  prohibited 
seasons  fell  naturally  into  a  fourfold  division,  and  from 
some  festival  day  that  immediately  preceded  their  com- 
mencement, were  denominated  the  terms  of  St.  Hilar)',  of 
Easter,  of  the  Holy  Trinity,  and  of  St.  Michael ;  which 
terms  have  been  since  regulated  and  abbreviated  by  several 
acts  of  parliament  (A).]]  Their  present  regulation  depends 
on  the  statute  1 1  Geo.  IV.  k  1  Will.  IV.  c.  70,  amended 
by  I  Will.  IV.  c.  3. 

At  the  time  when  these  acts  were  passed,  Michaelmas 
Term  began  on  the  6th  November  and  ended  on  the  28th 
of  the  same  month  :  Hilary  Term  began  on  the  23rd  Ja- 
nuary and  ended  on  the  12th  February;  unless  any  of 
these  four  days  happened  to  fall  on  a  Sunday — for  then 
the  term  began  or  ended  on  the  day  following  ;  Easter  Term 
began  on  the  Wednesday  fortnight  after  Easter  Sunday, 
and  ended  on  the  Monday  three  weeks  afterwards  ;  Trinity 
Term  on  the  Friday  after  Trinity  Sunday,  and  ended  on 
the  Wednesday  fortnight  after  it  began  (/).  Two  of  the 
terms  thus  depended  on  the  moveable  feasts  of  Easter  and 

(i)  Temp.  Hen.  3,  passim.  and  24  Geo.  2,  c.  48. 

(fe)  Trinity  Term,  in  particular,  had  (/)  Christian's  Blackstone,  vol.  iii. 

been  regulated  by  32  Hen.  8.  c.  21  ;       p.  278. 
Michaelmas  Term,  by  16  Car.  I,  c.  6  ; 

VOL.  III.  O  O. 
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Trinity,  which  was  attended  with  some  inconvenience. 
But  by  the  statutes  just  mentioned,  they  are  now  fixed  to 
certain  periods  ;  and  all  the  four  terms  are  otherwise  newly 
regulated  ;  it  being  provided,  that  Hilary  Term  shall  begin 
on  the  11th,  and  end  on  the  31st  January;  that  Easter 
Term  shall  begin  on  the  15th  April,  and  end  on  the  8th 
May ;  that  Trinity  Term  shall  begin  on  the  22nd  May, 
and  end  on  the  12th  June ;  and  that  Michaelmas  Term 
shall  begin  on  the  2nd  November,  and  end  on  the  25th. 
And  it  is  farther  enacted  (m),  that  if  the  whole,  or  any 
number  of  the  days  intervening  between  the  Thursday  be- 
fore and  the  Wednesday  next  after  Easter  Day  fall  within 
Easter  Term,  there  are  to  be  no  sittings  in  hanc{n)  on  any 
of  such  intervening  days,  and  the  commencement  of  the 
ensuing  Trinity  Term  is  in  such  case  to  be  postponed,  and 
its  continuance  prolonged  for  an  equal  number  of  days  of 
business.  And  farther  (o),  that  in  case  the  day  of  the 
month  on  which  any  term  is  to  end  shall  fall  on  a  Sun- 
day, then  that  Monday  next  after  shall  be  deemed  to  be 
the  last  day  of  the  term.  The  case  of  the  day  of  the 
month  on  which  the  term  is  to  begin  falling  on  a  Sunday, 
is  not  provided  for  by  these  acts.  It  has  been  decided, 
however,  that  for  the  purpose  of  computation,  the  Sunday 
must  in  that  case  be  considered  as  the  first  day  of  the 
term,  although,  as  the  courts  do  not  sit,  no  judicial  act  can 
be  done,  or  supposed  to  be  done,  till  the  following  Mon- 
day (/;). 

With  respect  to  the  kind  of  proceedings  which  are  con- 
ducted exclusively  in  term,  we  may  remark,  that  in  general 
all  sittings  in  banc  are  of  that  character.  But  the  sittings 
in  the  courts  of  assize  and  nisi  prius  (//)  are  held  for  the 
most  part  in  vacation,  that  is,  during  the  intervals  between 

(m)  11  Geo.  4  &  1  Will.  4,  c.  70,  there  are   no  sittings  iti  banc   upon 

s.  6.  tliem. 

(n)  Ab  to  sittings  in  banc,  vide  sup.  (o)  1  Will.  4,  c.  3,  s.  3. 

p,  423.    Hy  1  Will.  4,  c.  3,  s.  3,  such  (;>)  1  Arch.  Pr.  by  Chilly,  65. 

intervening  days   ore  ncvcrlheiess  to  (q)  Vide  sup.  p.  423. 

be  taken  as  a  part  or  the  term,  though 
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the  terms,  and  (with  the  exception  of  a  reasonable  period 
of  partial  recess  (r)  )  all  proceedings  taking  place  between 
the  parties  or  their  attorneys  out  of  court,  that  is,  not  in 
the  actual  presence  of  the  judges,  may  usually  be  trans- 
acted during  the  same  intervals,  as  well  as  in  term  time  (<). 
Moreover,  for  clearing  off  from  time  to  time  the  accumu- 
lation of  arrears,  it  has  lately  been  provided  by  1  &  'J  Vict, 
c.  32,  that  it  shall  be  lawful  for  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  at  their  discretion, 
to  hold  sittings  in  banc,  in  time  of  vacation,  at  such  times 
as  are  now  by  law  appointed  for  holding  sittings  at  nisi  prius 
in  London  and  Middlesex,  for  the  purpose  of  disposing  of 
business  then  pending  and  undecided  in  such  courts  re- 
spectively. And  so  much  with  respect  to  terms — the  ex- 
planation of  which  seemed  a  necessary  introduction  to  the 
proper  subject  of  the  chapter,  viz.  the  proceedings  in  an 
action,  to  which  we  are  now  to  invite  the  reader's  atten- 
tion. 

I^The  most  natural  and  perspicuous  way  of  i  '     iug 

the  proceedings  in  an  action,  will  be  to  pursu.  ier 

and  method  wherein  the  proceedings  themselves  follow 
each  other,  rather  than  to  distract  and  subdivide  the  sub- 
ject by  any  more  logical  analysis.]]  The  regular  therefore 
and  orderly  parts  of  a  suit  at   law,  are  these :    I.  The 


(r)  This  period  is  froin  lOlh  Au-  always  have  beeo  iolituled  of 

gust  to  24th  October,  duriag  which  a  aDteceiieat    term,   aod   the    plaialiflT, 

pa  It  even  of  the  business  out  of  court  though   at   liberty  to  declare  in   va* 

(viz.   the   pleadings)  are  suspended,  cation,  could  not  compel  the  defeiMU 

Reg.  M.  T.  3  Will.  4,  pi.  12.     As  to  ant   to   plead    until    the    subsequeat 

the  hoUdaus  allowed  in  the  common  term ;  and  a  party  obtaining  a  verdict 

law  courts  and  ofHces,  see  3  J^  4  Will.  in  vacation  on  the  trial  of  any  issue, 

4,  c.  42,  s.  43;  Reg.  Gen.  H,  T.  2  or  any   inquisition   of  damages,  had 

Will.  4  ;  and  as  to  office  houis,  Reg.  also  to  wait  in  every  case  until  the 

Gen.  H.  T.  1  Will.  4.  term  next  following,  before  be  could 

(s)  The   practice  on   this    subject  allow  final  judgment,  or  take  out  exe- 

was  formerly  very  different.  All  writs  cutioii.     Second  Com.  Law  Report, 

must  have  been   made  returnable  in  p.  28.     It  is  within  the   last  fifteen 

term  ;  every  pleading  and  every  entry  jears  only  that  these  iuconveaieiicce 

of  judgment,  even  when  in  fact  do-  have  ceased  to  exist, 
livered  or  eateied  in  vacation,  must 

oo2 
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process  ;  II.  The  pleadings;  III.  The  trial  and  evidence; 
IV.  The  judgment;  V.  The  writ  of  error,  (where  the  judg- 
ment is  supposed  to  be  erroneous) ;  VI.  The  execution. 

I.  To  begin  then,  with  the  process  ; — 

The  first  object  in  an  action  is  to  compel  the  defendant's 
appearance,  in  order  that  he  may  have  an  opportunity  of 
being  informed  of  the  plaintiff's  demand  or  complaint,  and 
of  encountering  it  in  such  manner  as  he  may  think  fit.  And 
in  every  personal  action  it  is  an  invariable  rule  that  until 
the  defendant  has  thus  appeared,  no  judgment  can  in  any 
case  be  awarded  (t).  The  term  appearance  (whether  applied 
to  plaintiff  or  defendant)  has  reference  to  an  antient  state 
of  practice,  by  which  the  litigant  parties  personally,  or  by 
their  respective  attorneys,  actually  confronted  each  other  in 
open  court.  But  their  appearance  has  for  centuries  past 
ceased  to  be  an  actual  one,  and  that  of  the  defendant 
(with  which  we  are  now  more  immediately  concerned) 
imports  no  more  than  a  written  entry,  or  act  in  court,  in 
such  form  as  the  practice  of  the  court  prescribes,  by  which 
the  defendant  admits  that  he  has  had  a  general  intimation 
of  the  suit,  and  is  ready  to  receive  more  particular  state- 
ment of  its  ground  and  object.  This  appearance  is 
enforced,  and  the  intimation  above  mentioned  conveyed, 
by  a  writ, — a  species  of  written  instrument  employed  on 
many  different  occasions  in  the  course  of  an  action,  and 
purporting  to  be  a  mandate  from  the  sovereign  to  the 
party  to  whom  it  is  addressed,  directing  him  to  perform,  or 
to  abstain  from  the  performance  of,  some  act  therein  spe- 
cified. The  writ  by  which  the  particular  object  of  the 
defendant's  appearance  is  enforced,  and  those  (if  any) 
which  it  may  become  necessary  to  issue  for  the  same  pur- 
pose after  the  first  writ  has  failed,  are  called  writs  of  pro- 
cess, or,  more  coraj)endiously,  process  (u), 

(t)  Watson  V.  Dore,  2  Mee.  &  W.  of  ilic  original  writ  to  be  presently 

386.  mentioned,  are  also  desciibed  in  the 

(u)  The  writs  toenforce  appearance  books  as  meme  procea. 
above  mentioDcd,  in  a  bcdso  exclusive 
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The  process  formerly  began  with  an  original  writ,  which 
was  an  instrument  issued  out  of  Chancery  in  the  name  of 
the  sovereign,  under  the  Great  Seal,  (instead  of  being 
merely  under  the  seal  of  the  court  of  common  law  itself, 
as  was  usual  with  other  process,)  commanding  the  sheriflf 
to  require  the  defendant  to  appear  in  the  court  of  common 
law,  to  answer  to  some  particular  cause  of  action  in  the 
writ  set  forth.  This  mode  of  commencing  a  suit,  which  (as 
we  shall  see  hereafter)  (y)  is  not  yet  laid  aside  in  the  real 
actions  which  still  exist,  was  antiently  in  universal  use,  and 
is  a  practice  of  remote  antiquity.  We  may  also  take  occa 
sion  to  remark  here  that  great  technical  im|)ortance  was 
attached  to  a  writ  of  this  description.  For  as  it  had  consti- 
tuted from  time  immemorial  the  first  step  in  the  suit,  and 
always  set  forth  (in  general  or  special  tei  '"    ^  to  the 

nature  of  the  case)  the  circumstances  u^  ilie  suit 

was  founded,  it  had  incidentally  the  efi'ect  of  defining  the 
scope  and  number  of  our  legal  reaiedies  themselves;  it  being 
held  that  no  action  would  lie  unless  the  case  was  one  for 
which   a   precedent   could   be   found   in   the   Register  of 
Original  Writs.     Thus  the  law  of  writs  (tliat  is,  of  original 
writs)  became  in  effect  identical  with  that  of  actions,  and 
the  same  remedy   is  described  indifferently  as  a  writ  of 
trespass,  for  example,  or  of  dower,  or  an  action  of  trespass, 
or  of  dower.     In  course  of  time,  however,  new  modes  of 
commencement  were  devised,  by  connivance  of  the  judges, 
in  order  to  avoid  the  expense  of  an  original  writ,  (for 
which  a  fine  or  fee,  of  considerable  amount,  was  in  many 
cases  payable  to  the  crown),  and  with  the  view  also  of 
enabling  the  Courts  of  King's  Bench  and  Exchequer  ^o 
effect  that  incroachment  or  usurpation  on  the  jurisdiction 
of  the  common  Pleas  to  which   we  referred  in  a  former 
part  of  this  volume  {x).    We  shall  not  encumber  our  text 
with  any  attempt  to  explain  the  nature  of  these  devices,  or 
the  manner  in  which  they  severally  operated,  which  are 
now  become  matters  of  mere  curiosity  {y).     It  will  suffice 

(d)  Vide  post,  p.  658.  (y)  See  the  notes,  ibid. 

(»)  Vide  supra,  pp.  400,  409. 
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to  say  that  they  had  the  effect  of  irregularly  introducing 
into  each  of  the  three  courts  the  use  of  a  variety  of  writs 
of  different  descriptions  by  way  of  alternatives  for  the 
antient  course  of  suing  out  an  original  writ  under  the  great 
seal ;  that  the  result  of  this  was  at  length  to  involve  the 
first  stages  of  the  suit  in  great  and  unnecessary  complexity ; 
and  that  the  Commissioners  appointed  in  1828  for  inquiry 
into  the  course  of  proceedings  at  comman  law,  having  been 
consequently  led  to  recommend  the  adoption  of  a  simpler 
and  more  uniform  system  (z),  an  act  of  parliament  was 
eventually  passed  for  the  purpose. 

By  this  statute,  2  Will.  IV.  c  39,  intituled  "An  Act  for 
Uniformity  of  Process  in  Personal  Actions  in  his  Majesty's 
Courts  of  Law  at  Westminster,"  and  by  the  rules  of  court 
founded  upon  it  (a),  and  the  subsequent  statutes  passed 
for  its  amendment  {b),  it  is  now  provided  that  all  personal 
actions  shall  be  commenced  by  writ  of  summons,  which  is 
a  writ  issued  out  of  the  court  in  which  the  action  is  brought, 
directed  to  the  intended  defendant  himself,  and  which, 
without  setting  forth  the  particular  cause  of  action,  but 
merely  describing  the  action  as  one  of  debt,  trespass,  or 
the  like,  commands  him  to  cause  an  appearance  to  be 
entered  therein,  within  eight  days  after  the  writ  shall  have 
been  served  upon  hira  (c).  This  service  the  plaintiff,  or  his 
attorney,  is  accordingly  bound  to  effect,  by  leaving  a  copy 
of  it  with  the  defendant  personally,  and  showing  him  at  the 
same  time  the  original,  if  he  so  requires  {d).  And  if  diffi- 
culties occur,  so  that  the  service  cannot  be  effected  during 
the  period  that  the  summons  is  allowed  to  remain  in  force, 

(j)  See  First  Com.  Law  Report.  name  it  is  sued  out,  and  of  the  country 

(a)  Reg.  Gen.  M.  T.  3  Will.  4.  atlorney  (if  any)  who  instructs  hira. 

(6)  3  &  4  Will.  4,  c.  67  ;  1   &  2  There  is  also  to  be  written  on  it  the 

Vict.  c.  1 10.  amount  of  the  debt  and  costs  claimed, 

(c)  The  summons  has  also  a  memo-  and  a  notice  that  on  payment  thereof 

randxm  subscribed,  directing  it  to  be  in  four  days,  the  proceedings  will  be 

executed  within  four  calendar  months ;  stayed. 

and  an  indDrtemint  of  the  name  and  (r/)  Arch.  Pr.  by  Chit.  p.  521. 

place  of  abode  of  the  attorney  in  whose 
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(which  is  four  calendar  months),  or  cannot  be  effected  in 
the  county  in  which  the  defendant  was  at  first  resident, 
the  plaintiff  may  resort  to  other  writs  of  process,  repeating 
the  requisition  of  the  original  summons,  and  called  alias 
and  pluries  writs  of  summons.  But  upon  the  due  service 
of  any  one  of  these  writs,  the  defendant  is  bound  to  appear 
within  the  time  specified,  and  if  he  fails  to  do  so,  the 
plaintiff  may  cause  an  appearance  to  be  entered  for  bira(«)* 
If  on  the  other  hand  it  should  be  found  impracticable 
to  get  at  the  defendant  personallt/,  so  as  to  eftect  such 
service  as  above  described,  and  there  is  reason  to  believe 
that  he  keeps  out  of  the  way,  the  plaintiff  may  then,  on 
application  to  the  court  in  which  the  action  is  brought, 
and  proving  to  the  court's  satisfaction  that  he  has  made 
such  attempt  fur  that  purpose  as  the  course  of  practice 
requires, — but  without  etiect, — obtain  leave  to  issue  a 
distringas ;  which  is  a  writ  issued  out  of  the  same  court, 
directed  to  the  sheriff  of  the  county  in  which  tli  iunt 

resides,  or  has  any  goods  or  chattels,  commaiiL:...^  ....u  to 
distrain  upon  the  goods  and  chattels  of  the  defendant  for 
AOs.  in  order  to  compel  his  appearance,  and  also  to  make 
known  (or  return,  as  it  is  usually  called)  to  the  court,  on 
some  day  in  term,  therein  specified,  (which  is  called  the 
return  day  of  the  writ,)  how  the  same  shall  have  been 
executed.  A  notice  is  also  subscribed  thereto,  informing 
the  defendant  of  the  distress  and  of  its  object,  and  warning 
him  to  make  appearance  in  eight  days  inclusive  after  the 
return  day  (/).  This  process  the  sheriff  is  accordingly  to 
execute  by  seizure  of  goods  of  the  defendant  to  the  value 
therein  mentioned,  and  at  the  same  time  the  distringas 
and  notice,  or  a  copy  of  them,  should,  if  possible,  be  served 
on  the  defendant  personally,  or  if  he  cannot  be  found,  left 
at  the  place  where  the  goods  are  seized  {g).     And  after 

(e)  Arch.  Pr.  by  Chit.  526.  suramons.     Arch,  by   Chit.   p.  533  ; 

(/)  2  AViU.  4,  c.  39,  s.  3.     The  Reg.  H.  T.  2  Will.  4,  r.  2.  pi.  3  ;  Reg. 

writ  and  copy  are  also  to  be  iudorted  Gen.  M.  T.  3  Will.  4,  pi.  5. 
iQ  the  same   manner   as   the   writ   of  {g)  2  Will.  4,  c.  39,  s.  3. 
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such  execution  of  the  distringas,  the  plaintiff  will  then  be  at 
liberty,  at  the  expiration  of  the  time  limited  in  the  notice, 
to  enter  an  appearance  for  the  defendant,  in  the  event  of 
his  having  entered  none  for  himself  (/<). 

But  if  the  defendant  should  happen  to  have  no  goods 
upon  which  the  distress  can  be  executed,  and  cannot  be 
found  so  as  to  be  served  personally,  the  sheriff  will  make 
return  to  the  distringas  accordingly,  of  non  est  inventus, 
and  nulla  bona ;  and  in  that  case  it  is  competent  to  the 
plaintiff,  in  the  event  of  the  defendant's  having  entered  no 
appearance  within  the  time  prescribed,  to  apply  to  the 
court  for  leave  to  enter  an  appearance  for  him,  and  to 
proceed  thereon  to  judgment  and  execution, — which  appli- 
cation the  court  will  grant  as  of  course,  if  proof  (by  affi- 
davit) be  made  to  their  satisfaction,  that  due  and  proper 
means  were  used  to  serve  and  execute  the  distringas  (i). 

Under  the  same  circumstances,  viz.  the  return  of  non  est 
inventus  and  nulla  bona  to  a  writ  of  distringas,  the  plaintiff 
has  also  the  option,  in  general,  of  proceeding  to  outlaw 
the  defendant  (;').  This  method  is  of  great  antiquity,  and 
in  the  practical  course  that  it  pursues,  better  adapted,  it 
must  be  owned,  to  a  former  state  of  society  than  to  the 
present  times.  Yet  its  ultimate  object  is  of  such  importance 
as  still  to  secure  it  a  place  in  our  judicial  system,  viz.  that 
of  obtaining  effectual  access  to  the  property  of  a  defend- 
ant, who  withdraws  his  person  from  a  legal  demand  (Ji). 
It  commences  by  a  writ  of  exigent  (or  exigi  facias),  issued 
from  the  same  court,  and  directed  to  the  same  sheriff  as  the 

(/j)   Arch,  by  Cliit.  p.  52G  ;    Page  woman,  she  is  said  to  be  waived^  and 

V,  Hemp,  4  Dowl.203.  not  outla^ced.      James  v.  Jenkins,  9 

(t)  2  Will.  4,  c.  39,  s.  3.  Wooie,   589.    And  an   infant  under 

(J)  2  Will.  4,  c.  39,  s.  5  ;  Nugee  twelve  years  of  age  cannot  be   out- 

V.  Swinford,  9  Dowl.  1038  ;  Hewitt  v.  luwed.     Co.  Litt.  128  a. 
Melton,  3  Tyrw.  822.      But  not  if  he  (k)  Where  there  are  several  defend- 

be  a  peer  or  member  of  parliament,  ants,  there  may   be   outlawry  against 

for  such  persons  arc  exempt  from  out-  one  or  more  of  them  ;  and  till  the  latter 

lawry.     Caisidy  v,  Stcuait,  2  Man.  &  arc  outlawed,  or  have  appeared,  plain- 

Gr.  437.     It  may  be  remarked  too,  tiff  cannot  proceed  in  the  action  against 

that  if  the  proceeding  be  against  a  the  rest. 
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distringas,  and  returnable,  like  the  distringas,  on  some  spe- 
cified day  in  term,  commanding  the  sheriff  to  cause  the 
defendant  to  be  exacted  or  required  from  county  court  to 
county  court  (or  if  in  London,  from  busting  to  busting), 
until  he  either  be  outlawed  or  appear  to  the  action.  At 
the  same  time  there  issues  a  writ  of  proclamation,  directed 
and  leturnable  in  like  manner,  commandin»j>  the  sheriff  to 
cause  the  defendant  to  be  proclaimed  on  three  several 
days ;  first,  at  the  county  court ;  secondly,  at  the  quarter 
sessions;  and  lastly,  at  the  church  of  the  parish  where  he 
has  been  resident,  by  fixing  a  copy  of  such  proclamation 
on  or  near  the  church  door(/).  If  the  dt  '  '  7  having 
been  called  or  exacted,  under  the  exigent,  a  eces»ive 

county  courts,  and  also  duly  proclaimed  under  the  writ  of 
proclamation,  should  still  neglect  to  appear,  he  is  then 
adjudged  an  outlaw;  upon  which  the  plaintiff  (having 
first  procured  a  return  to  be  made  of  such  outlawry)  causes 
to  be  issued  a  writ  of  capias  w//«</a£u»(ii«),  commanding  the 
sheriff  to  take  his  person,  and  also  to  summon  a  jury  to 
make  inquisition  as  to  his  property,  and  seize  it  into  the 
queen's  hands  as  forfeited  ;  which  inquisition,  being  after- 
wards returned  into  the  Court  of  Exchequer,  that  court 
will  issue  processes  of  venditioni  exponax,  or  scire  facias  {h'^^ 
or  levari  facias  (as  the  case  may  be),  to  sell  the  defendant's 
goods,  to  collect  his  debts,  and  to  levy  the  profits  of  his 
lands  (o),  and  will  order  the  proceeds  to  be  applied,  as  far 
as  requisite,  to  the  satisfaction  of  tlie  plaintiti''s  claim,  or 
grant  him  a  lease  of  the  defendant's  lands,  to  enable  him 
to  obtain  satisfaction  for  the  same.  The  defendant  also, 
as  the  term  of  outlawry  itself  imports,  is  put  out  of  the 
protection  of  the  law,  so  as  to  be  disabled,  in  general,  from 
enforcing  any  of  his  legal  rights  in  a  court  of  justice  (/>); 

(/)  31   Eliz.  c.  3;  7  Will.  4  &  1  (n)  As  to  this  writ,  vide  post,  p.654. 

Vict.  c.  45.  ((•)  Smilb,  Act.  at  Law,  2ded.,  p. 

(m)  This  writ  is  in  its  form  either  52. 

general  or  special.     The  first  directs  (  p)  Walker  v.  Thelluson,  1  Dowl. 

seizu(e  of  the  person  ooly  ;  the  second,  N.   S.    578;   Byrne   v.  Manning,   2 

of  person  and  property.  Dowl.  N.  S.  403. 
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and  the  action  remains,  for  want  of  his  appearance,  in 
suspense.  But  it  is  competent  to  the  defendant  to  come 
in  at  any  time,  and  obtain  a  reversal  of  the  outlawry; 
which,  if  there  have  been  any  irregularity  and  oppression 
in  the  proceedings,  will  be  done  at  the  plaintiff's  expense ; 
but  if  there  have  been  neither,  then  at  the  expense  of  the 
defendant;  and  in  all  cases,  upon  condition  only  of  his 
entering  an  appearance  to  the  action  {q). 

By  one  or  other  of  these  methods  the  plaintiff  is  certain 
of  either  obtaining  satisfaction  of  his  demand,  out  of  such 
property  as  the  defendant  possesses  in  this  country,  or  at 
least  of  compelling  an  appearance,  so  as  to  enable  the 
action  to  proceed.     But  it  may  happen  that  though  the 
defendant  be  resident  within  the  realm,  and  have  property 
there,  the  circumstances  may  be  such  as  to  make  it  use- 
less to  prosecute  the  action  farther,  unless  the  plaintiff  be 
allowed  to  institute  a  collateral  proceeding,  by  way  of 
arrest  of  the  defendant's  person,  for  it  may  be  ascertained 
or  suspected  that  he  is  about  to  abscond  from  the  realm, 
so  as  to  place  his  person  and  property  out  of  reach,  and 
consequently  to  render  any  judgment  that  may  be  ulti- 
mately  obtained  against  him   fruitless.      In  such  case, 
therefore,  if  the  plaintiff  can  show  (upon  affidavit),  to  the 
satisfaction  of  a  judge  of  one  of  the  superior  courts,  that 
he  has  a  cause  of  action  against  the  defendant,  to  the 
amount  of  20Z.  or  upwards,  or  has  sustained  damage  to 
that  amount,  and  that  there  is  probable  cause  for  believing 
that  the  defendant,  or  any  one  or  more  of  the  defendants,  is 
about  to  quit  England,  the  judge  will  make  an  order  that 
the  defendant  be  held  to  bail  for  such  sum  (not  exceeding 
the  amount  of  the  debt  or  damages),  as  shall  appear  expe- 
dient (r).    This  order  may  be  made  at  any  time  between  the 
commencement  of  the  action  and  final  judgment ;  and 

(9)  Graham  v.  Henry,  1  B.  &  Aid,  Croft  v.  Lord  Percival,  7  Scott,  847. 
131;  Pigou  V.  Druinmond,   1   Bing.  (r)  As  to  what  affidavit  is  sufficient 

N.  C.  354;  Hunter  v.  VVhiifield,  3  under  1  &   2  Vict.  c.  110,  s,  3,  see 

Bing.  N.C.  878.     As  to  the  mode  of  Gibbons  r.  Spalding,   UMee.  &W. 

obtaining  rcalitution    of    the  money  173;  Heath  t^.  Ncsbitt,  ib.  6(>9. 
levied  under  the  capt'ai  utlagaUim,  tee 
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having  obtained  it,  the  plaintiff  is  at  liberty  to  sue  out  a 
writ  of  capias  ad  respondendum,  directing  the  sheriff  to 
arrest  the  defendant ;  who  remains  in  custody  on  such 
arrest  until  he  shall  have  either  given  a  bail  bond,  or  made 
a  deposit  of  the  amount  for  which  the  arrest  was  ordered, 
together  with  10/.  for  costs  («).  The  object  both  of  bail 
bond  and  deposit  is  to  afford  security  to  the  plaintiff,  that 
afterwards,  viz.  within  eightdays  inclusive  from  the  arre8t(0» 
the  defendant  shall  put  in  special  bail  to  the  action,  that  is, 
procure  two  responsible  persons  (being  either  housekeepers 
or  freeholders)  to  enter  into  a  recognizance,  engaging  that 
in  the  event  of  judgment  being  given  against  defendant, 
he  shall  either  pay  the  debt  or  damages,  or  render  himself 
to  prison  in  satisfaction  thereof,  or  that  they  will  them- 
selves make  payment  thereof  on  his  behalf  (m).  But  it  is 
now  time  to  return  to  the  main  progress  of  the  suit,  to 
which  this  proceeding  by  way  of  arrest  is  merely  collateral. 

II.  After  the  appearance,  by  whatever  method  effected, 
the  pleadinys  between  the  parties  follow. 

These  are  the  mutual  altercations  between  the  plaintiff 
and  defendant,  which  at  present  are  drawn  up  in  writing, 
and  delivered  between  them  out  of  court,  ^though  for- 
merly they  were  put  in  by  their  counsel  ore  tenus  or  viva 
voce,  in  court,  and  then  minuted  down  by  the  chief  clerks 
or  prothonotaries ;  whence  in  our  old  law  French  the  plead- 
ings are  frequently  denominated  the  parol  (t?).]] 

(i)   1  5(  2  Vict.  c.  1 10.  s.  3— 7.  "Gallia    eatuidicM    doeuit  fMumda 

(t)  Lush,  Pr.  614.  "  Brit*n*o*.—ia\.  iv.  111."     Afler- 

(it)  Ibid  616,  623.  wards,  by  stat.  36  Edw.  3,  c.  15,  it 

(i>)  The  pleadings,  the  arguments  was  enacted,  that   for  the   future  ail 

of  counsel,  and  the  decisions  of  the  pleas  should  be  pleaded,  shown,  de- 

court,  were  formerly  in  Norman  or  law  fended,  answered,  debated  and  judged 

French.     "  An  evident  and  shameful  in  the  English  tongue,  but  be  entered 

"  badge,"  says   Blackstone,  (vol.  iii.  and    enrolled   in  Latin;    which    last 

p.  317,)  "  of  tyranny  and  foreign  ser-  provision,  as  to  entering  and  enrolling 

"  vitude,  being  introduced  under  the  (that  is,  recording),  contained  nothing 

"auspices  of   William   the    Xornian  new,  though  Blacksione's  observations 

"  and  his  sons,  whereby  the  iionical  on  this  subject  would  lead  his  readers 

"  observation  of  the   Roman  satirist  to  suppose  it  a  novelty,  for  our  re- 

"  came  to  be  literally  verified,  that  cords,  from  the  earliest  period  to  which 


572  BOOK  V. — OF  CIVIL  INJURIES. 

The  method  according  to  which  the  pleadings  are  framed 
is  of  a  highly  artificial  character,  having  been  elaborated 
by  the  care  of  judges  and  practitioners  during  many  suc- 
cessive centuries  into  a  regular  system  or  science  called 
pleading  (or  more  popularly  special  pleading),  which  con- 
stitutes a  distinct  branch  of  the  law,  with  treatises  and 
professors  of  its  own.  Independently  of  its  intrinsic  uti- 
lity and  value,  which  are  highly  rated  by  our  lawyers,  it 
is  calculated  to  excite  curiosity  as  a  forensic  invention, 
due  to  the  dialectic  genius  of  the  middle  ages;  and  which, 
though  long  since  forgotten  on  the  continent,  where  it 
seems  to  have  originated,  has  been  cherished  and  culti- 
vated with  continually  increasing  regard,  even  to  the  pre- 
sent day,  in  the  common  law  courts  of  England. 

The  object  of  this  system  of  allegation  is  to  ascertain 
the  point  in  controversy  between  the  parties,  in  order  that 
if  it  should  turn  out  to  be  matter  of  law,  it  may  be  referred 
to  the  decision  of  the  judges  of  the  court,  or  if  matter  of 
fact,  to  trial  by  jury,  or  such  other  method  as  the  law  may 
have  provided  for  the  trial  of  a  question  of  that  particular 
kind.  When  this  result  is  attained,  the  parties  are  said 
to  be  at  issue  {ad  exitum),  or  at  the  end  of  their  pleading ; 
and  the  emergent  question  itself  is  termed  t/ie  issue ;  and, 
according  to  the  nature  of  the  case,  may  turn  out  to  be 
either  an  issue  in  law  or  an  issue  in  fact. 

To  convey  a  complete  idea  of  the  manner  in  which  the 
parties  are  thus  brought  to  issue,  it  would  be  necessary 
to  introduce  examples,  and  to  notice  all  the  different  rules 
which  the  science  of  pleading  requires  the  pleader  to 
observe,  in  constructing  his  allegations — a  disquisition 
which  would   obviously  carry  us  far  beyond   the  limits 

they  can  be  traced,  were  always  framed  and  not  in  court  hand  ;  though  by  the 

in  Latin.      At  length,  by  stat.  4  Geo.  last  of  these  statutes  it  is  still  lawful 

2,  c.  26,  arnendt'd  by  6  Geo.  2,  c.  6  to  express  the  proper  names  of  writs, 

and  c.  14,  it   was  provided,  that  all  and  other  process  or  technical  words, 

records  and  other  proceedings  what-  in  the  same  language  as  had  thereto- 

ever  shall  be  in  English,  and  be  writ-  fore  been  commonly  used, 
teo  in  a  common  and  legible  hand, 
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proper  to  a  work  like  the  present  (p).  We  shall  confine 
ourselves,  therefore,  to  explanations  of  a  more  general 
kind. 

And,  first,  we  may  remark,  that  the  pleadings  or  mutual 
allegations  are  always  to  consist  of  matter  of  fact^  and  of 
fact  only — for  all  matters  of  law  are  judicially  noticed  by 
the  court,  and  supposed  to  be  known  to  the  adverse  party 
also,  or  to  the  pleader  who  conduct*  the  altercation  for 
him  ;  and  therefore  the  allegations  on  either  side,  of  the 
facts  respectively  relied  upon,  will  always  suffice  to  de- 
velope  the  legal  positions  which  apply  to  the  case  between 
the  parties,  and  the  question  or  questions  of  law  (if  any) 
which  are  in  dispute  between  them.  It  is  also  a  rule  of 
the  same  general  nature,  that  in  their  allegation  of  fact, 
the  pleaders  should  abstain  from  any  statement  of  the 
evidence  by  which  the  fact  is  to  be  established, — for  matter 
of  evidence,  though  essential  for  the  consideration  of  the 
jury,  by  whom  the  issue  or  question  of  fact  is  to  be  tried, 
is  superfluous  so  far  as  the  object  of  pleading  is  concerned, 
— which  is  merely  to  ascertain  whether  the  question  is 
matter  of  fact  or  matter  of  law,  and  if  the  former,  to  de- 
velope  it  in  a  shape  sufficiently  precise  to  show  its  general 
nature  and  import — but  not  to  determine  on  which  side 
of  the  question  the  truth  lies,  that  being  the  province  not 
of  pleading,  but  of  trial. 

These  principles  being  premised,  we  may  proceed  to  a 
general  examination  of  the  nature  and  order  of  the  plead- 
ings themselves. 

The  first  of  these  is  the  declaration  {narratio){j).  At 
the  commencement,  and  in  the  margin  of  this,  is  always 

(u)  The  author  has  attempted  this  He  must  declare,  however,  in  ooeyear 

task  in  a  former  work  on  the"  Prin-  after  the  service  of  the  writ  of  sum- 

ciples  of  Pleading."  mens  ;  for  otherwise  he  is  considered 

(i)  The  plaintiff  may  declare  imme-  as  out  of  court,  unless  the  court  shall 

diately  after  the  app«iranf«,  but  is  not  have   by   special  order  enlarged  his 

compellable  to  do  so  until  the  end  of  time  for  declaring.     Lush,  Pr.  335, 

the  term  next  after  the  appearance.  336. 
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inserted  some  county,  called  the  venue  in  the  action  (y) ; 
and  the  object  of  its  insertion  is  to  show  in  what  county 
the  plaintiff  lays  the  action  ;  that  is,  proposes  to  have  the 
action  tried,  in  the  event  of  arrival  at  an  issue  in  fact  to  be 
tried  by  jury.  In  local  actions,  the  venue  must  be  alleged 
according  to  the  truth  of  the  fact;  in  transitory  ones  (z), 
the  plaintiff  may  lay  the  action  in  what  county  he  pleases; 
subject  to  the  right  of  the  defendant  to  have  the  venue 
changed ;  which  alteration  he  is  in  general  entitled  to  have 
made,  upon  affidavit  that  the  cause  of  action  arose  wholly 
in  some  other  county ;  though  the  plaintiff  has,  on  the 
other  hand,  a  right  to  bring  the  venue  back,  upon  an  un- 
dertaking to  give  some  material  evidence  arising  in  the 
county  first  alleged  («).  The  declaration  then  proceeds  to 
allege  in  short  and  precise  terms  {b)  the  circumstances  of 
the  plaintiff's  complaint,  so  as  to  show  him  entitled  to 
maintain  an  action  in  the  particular  form  that  had  been 
mentioned  in  the  summons  (c),  and  concludes  with  an  alle- 
gation of  the  amount  of  damage  that  he  has  sustained  by 
the  tort  or  breach  of  contract  of  which  he  complains.  Also, 
if  he  happens  to  have  several  different  demands,  such  as 
in  their  nature,  and  according  to  the  rules  of  pleading,  are 
recoverable  in  the  same  form  of  action,  he  is  entitled  to 

(i/)  The  declaration,  and  all  sub-  there  should  be  delivered  to  the  de- 

sequent  pleadings,  are  also  subject  to  fendant  or  his  attorney,  collaterally  to 

the  formal  rule,  that  they  must  be  in-  the  declaration,  and  at  the  same  time 

tituled  of  the  court  in  which  theaction  with  il,[Ue  particulars  of  the  plaintiff's 

is  brought,  and  the  day  of  the  month  demand,   which   contain   a   more   de- 

and  year  when  the  same  are  respec-  tailed  account  of  the  nature  and  amount 

lively  pleaded.  Vide  Reg.  Gen.  M.  T.  ofhisclaim.     Reg.  Gen.  T.T.I  Will. 

3  Will.  4,  r.  15;  H.  T.  4  Will.  4,  r.  1.  4,  r.  6.    And  in  other  forms  of  action 

(z)  As  to  local  and  transitory  ac-  the  court   will   often,   on   the   appli- 

tions,  vide  sup.  p.  463.  cation  of  the  defendant,   order   such 

(a)  As  to  change  of  venue,  see  particulars  to  be  given.  Bulnois  v. 
NicholU  V.  Stockbridge,  4  Man.  &  Mackenzie,  4  Ring.  N.  C.  127.  But 
Gr.  456 ;  Fife  v.  Bousfieid,  2  Dowl.  they  are  in  no  case  considered  as  part 
N.  S.  705;  Webb  »;.  Bulkgley,  ibid.  of  i\\e  pleadings,  s^o  ns  to  require  any 
900.  answer  from  the  opposite  party. 

(b)  Where  the  declaration  is  in  (c)  King  v.  Skeffinglon,  3  Tyr. 
indebitatus  auumpiit,  or  debt  on  sitU'  318;  YoultOD  v,  Ilali,  4  Mee.  &  W. 
pie  contract,  the  practice  rvciuiros  that  582. 
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insert  them  cumulatively  in  the  same  declaration,  which 
is  done  in  several  consecutive  statements,  technically  de- 
nominated counts  (d). 

After  the  plaintiff  has  stated  his  case  in  the  declaration, 
it  is  the  defendant's  turn  to  con-   '  '    ■     lunner  it 

shall  be  encountered.     And  the  !  ;   ^  ^  require 

him  to  address  himself  to  this  subject,  in  the  following 
manner.  If  the  matter  in  the  declaration  appears,  on  the 
face  of  it,  insufficient  in  point  of  law  to  entitle  the  plaintiff 
to  the  redress  he  claims,  and  that,  either  as  regards  the 
substance  of  the  case,  or  the  form  in  which  it  is  stated* 
the  defendant's  course  is  to  demuty  that  is,  to  deliver  a 
written  formula,  called  a  demurrer,  (from  demorari,)  im- 
porting that  he  denies  the  sufficiency,  and  will  wait  the 
judgment  of  the  court  whether  he  is  bound  to  answer. 
And  tliis  demurrer  is  either  yeneral  or  speciai,  that  is,  it 
either  objects  in  general  terms,  or  specially  sets  forth  the 
particular  objection.  And  by  27  Eliz.  c.  5,  and  4  Ann.  c. 
1(J,  it  is  provided  that  all  objections  of  mere  form  must  be 
raised  in  the  shape  of  special,  and  not  of  general,  demurrer. 
If,  on  the  other  hand,  the  plaiutitiTs  statement  appears  ex 
facie  sufficient  in  point  of  law,  the  defendant's  course  is  to 
plead:  that  is,  to  deliver  a  plea;  the  general  object  of 
which  is  to  make  answer  in  point  of  fact  to  the  declara- 
tion. If  he  neither  demurs  nor  pleads  within  tlie  time 
allowed  by  the  practice  of  the  court  for  that  purpose  (e), 
the  plaintiff  will  be  entitled  to  sign  judgment  against  him 
as  by  default  (/).     The  defendant  may,  however,  before 

((/)  It  was  formerly  usual  to  insert  plead  in  foardays;  if  he  lives  beyond 

differeot  counts  even  ia  the  Mime  cause  that   distance,  or  the  venue   be   laid 

of  action,  in  order  to  enable  the  plain-  elsewhere,  then  in  eight  days.     Lush, 

tiflr,  if  he  failed  in  his  proof  on  ooe,  to  Pr.  367.  Pleas  in  abatement,  however, 

succeed  on  another.     3  Bl.  Com.  294.  roust  in  all  cases  be  pleaded  in  four 

But  this  is  now  prohibited  by   Reg.  days.     Lush,  Pr.  407. 
Gen.  H.  T.  4  Will.  4,  r.  5.  6,  7.  (/)  In  all  cases  where  the  defend- 

(e)  In  causes  where  the  venue   is  ant  has  appeareci,  a  noM're  (d  p/«(id  and 

laid  in  London  or  Middlesex,  and  de-  a  demand  of  plea  are  both  neeettuj 

fendant  lives  within  twenty  miles   of  before  the  plaintiff  can  sign  judgaent 

London,    defendant   must   demur   or  by  default.     Both  of  these  demands 
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he  does  either,  crave  oyer  of  the  bond  or  other  specialty 
(if  any)  upon  which  the  action  is  brought  (^);  Ihat  is,  he 
may  demand  to  hear  it  read  to  him,  Qhe  generahty  of 
defendants  in  the  times  of  antient  simphcity  being  sup- 
posed incapable  of  reading  it  themselves.]]  This  is  now 
done,  as  the  pleadings  are  no  longer  viva  voce,  by  carry- 
ing the  instrument  to  the  defendant  or  his  attorney,  and 
permitting  inspection,  and,  if  required,  delivering  him  a 
copy;  and  till  this  has  been  performed  by  the  plaintiff,  all 
farther  proceedings  in  the  suit  are  suspended. 

The  plea  may  be  either  dilatory  or  peremptory.  Dila- 
tory pleas  (which  by  statute  4  Ann.  c.  16,  cannot  be 
received  unless  supported  by  affidavit  of  their  truth)  are 
founded  on  some  matter  of  fact  not  connected  with  the 
merits  of  the  case,  but  such  as  may  exist  without  impeach- 
ing the  right  of  action  itself,  and  are  either  pleas  to  the 
jurisdiction,  showing  that  by  reason  of  some  matter  therein 
stated  the  case  is  not  within  the  jurisdiction  of  the  court ; 
or  pleas  in  suspension,  showing  some  matter  of  temporary 
incapacity  to  proceed  with  the  suit ;  or  pleas  in  abatement, 
showing  some  matter  for  abating  or  quashing  the  declara- 
tion. On  the  other  hand,  peremptory  pleas  (more  usually 
called  pleas  in  bar)  are  founded  on  some  matter  tending 
to  impeach  the  right  of  action  itself. 

Pleas  in  bar  are  subject  also  to  various  divisions.  For, 
first,  they  comprise  the  class  of  general  issues,  which  are 
denials  (expressed  in  a  particular  form,  as  fixed  by  antient 
precedent)  of  the  whole  matter  in  the  declaration,  or  at 
least  of  the  principal  fact  upon  which  it  is  founded, — as 

are  usually  indorsed  on  the  declara-  case  is,  for  the  defendant  to  apply  to  a 
tion  ;  Lush,  Pr.  366,  368.  The  plaintiflf  judge  at  chambers,  to  allow  him  in- 
must  also  enter  at  the  proper  office  a  spection  or  a  copy  of  the  instrument, 
rule  to  plfad,  which  is  a  mere  formal  which  will  generally  be  granted.  The 
proceeding.  Ibid.  390.  differencebetwecn  the  two  proceedings 
ig)  Where  the  cause  of  action  does  is,  that  oyer  is  considered  as  part  of 
notarise  on  a  specialty,  but  on  some  the  pleading,  but  the  other  method  is 
unsealed  instrument,  oyer  cannot  be  not. 
demanded ;    but  the  practice   in   that 
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(in  trespass  vi  et  armis,  or  trespass  on  the  case),  that  the 
defendant  is  not  guilttj ;  (in  debt  or  bond),  that  it  it  mot 
Ids  deed ;  (in  debt  or  simple  contract),  numjwtm  indebita^ 
tics  ;  (in  assumpsit),  non  assumpsit ; — while  alt  other  pleas 
in  bar  are  distinguished  from  the  general  iscoes  by  the 
term  of  special  pleas.  Again,  pleas  in  bar  are  distin> 
guished  from  each  other  according  to  their  subject  matter, 
as  pleas  in  justification,  or  excuse,  and  pleas  in  discharge, 
A  plea  in  justification  or  excuse  is  one  that  tends  to  show 
that  there  was  never  any  right  of  action :  as  where  in 
trespass  fur  assault  and  battery,  the  defendant  pleads  som 
assault  demesne,  viz.  that  it  was  the  plaintiff's  own  original 
assault ;  or  in  an  action  on  the  case  for  slander,  that  the 
words  alleged  to  have  been  spoken  of  the  plaiutiiT  are 
true.     But  pleas  in    '      '  'loae  which  show  that 

the  cause  of  action,  I  -ting,  has  been  barred 

by  matter  subsequent ;  as  by  payment,  or  release,  or  accord 
and  satisfaction,  or  by  tli    ^  I       itations,  or  a  ad* 

off;  which  last  occurs  w  ,         :   i  sues  for  a  debt, 

and  the  defendant  alleges  a  reciprocal  debt  due  to  him 
from  the  plaintiff,  and  claims  to  have  it  allowed  by  way  of 
discharge  from  the  action,  eitb-  >  vOxilIv  <>r  in  part,  as  the 
case  may  be  (A). 

With  respect  to  all  pleas  in  bur,  however,  it  is  a  funda* 
mental  rule,  that  they  must  either  traverse  (that  is,  deny) 
the  matter  of  fact  in  the  declaration,  or  confess  and  avoid 
it ;  that  is,  admitting  it  to  be  true,  show  some  new  matter 
of  fact  tending  to  obviate  or  take  off  its  legal  efTect.  Thus, 
the  general  issue  of  not  guilty,  in  an  action  of  trespass  for 
assault  and  battery,  denies  the  act  of  violence  allet'ed  ; 
while,  on  the  other  hand,  the  plea  of  son  assault  demesne 
in  the  same  action,  confesses  that  act,  but  avoids  it  by 
showing  circumstances  of  excuse  or  justification.  So  in 
an  action  of  debt  or  assumpsit  for  goods  sold  and  delivered, 
the  general  issue  of  nunquam  indebitatus  or  non  assumpsit 

(/»  A  plea  of  set-off  was  not  al-  given  by  2  Geo.  2,  c.  22,  %.  13,  and 
luwed  at  the  common  law,  but  it  is      8  Geo.  2,  c.  24. 

VOL.  m.  p  p. 
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traverses  the  sale  and  delivery;  a  plea  of  payment  confesses 
both,  but  avoids  them  by  showing  matter  of  discharge.  Yet 
to  this  rule  there  are  certain  exceptions.  Thus  the  defend- 
ant in  an  action  for  a  liquidated  sum  of  money  may  avail 
himself  of  a  plea  of  tender  (i) :  that  is,  he  may  plead  that  he 
has  been  always  ready  to  pay  the  debt  demanded,  and  before 
the  commencement  of  the  action  tendered  it  to  the  plain- 
tiff, and  now  brings  it  into  court,  ready  to  be  paid  to  him ; 
— or  he  may,  in  most  actions,  resort  to  a  plea  of  payment 
of  money  into  court ;  viz.  that  he  brings  a  certain  sum  of 
money  into  court,  ready  to  be  paid  to  the  plaintiff,  and 
that  the  latter  has  no  claim  to  any  greater  amount ; — or 
in  any  action,  he  may  have  occasion  to  plead  by  way  of 
estoppel  (k),  as  that  the  plaintiff  ought  not  to  be  permitted 
to  make  a  particular  allegation,  because  he  has  formerly 
done  some  solemn  act  (as  by  deed  under  his  hand  and 
seal)  involving  an  assertion  to  the  contrary.  As  to  all 
which  pleas,  it  is  evident  that  they  are  in  the  nature  of 
exceptions  to  the  general  rule  above  stated.  For  in  the 
two  first  (admitting,  as  they  do,  the  right  of  action,)  there 
is  a  confession  without  avoidance ;  and  in  the  last,  there 
is  neither  confession  nor  avoidance  (/). 

As  the  plaintiff,  who  has  several  subjects  of  demand  or 
complaint,  is  allowed  to  insert  several  counts  in  his  decla- 
ration, so  the  defendant,  who  has  several  distinct  matters 
of  defence,  is  permitted  (upon  first  obtaining  the  leave  of 
the  court  for  that  purpose)  to  resort  to  as  many  different 
pleas  ;  and  where  there  are  several  counts,  to  each  of  which 
he  happens  to  have  different  defences,  he  may  on  the  same 
principle  apply  different  pleas  to  eac/i.  At  common  law 
the  case  was  different ;  for  in  order  to  avoid  confusion  and 

(i)  As  to  plea  of  tender,  see  Eck-  four  days  after  he  shall   have  been 

steio  V.  Reynolds,  7   A.  &  E.  80;  ruled  to  do  so  on  the  part  of  the  de- 

Poole  V.  Tunbridge,  2  Meo.  &  W.  fendant ;  and  the  practice  is  similar 

223.  with  respect  to  the  rejoinder,  and  all 

(k)  As  to  estoppel,  see  Cardwell  v.  the   subsc(|ucnt    pleadings.      Lush's 

Lucas,  2  Mee.  &c  W.  1 17.  Pract.  423,  428. 

(i)  The  plaintiff  must  reply  witbio 
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prolixity,  defendants  were  confined,  under  the  antient 
system  of  pleading,  to  a  single  plea  in  respect  of  a  single 
count ;  and  where  the  declaration  consisted  of  several,  then 
to  a  single  plea  in  respect  of  each.  But  this  rigour  being 
found  incompatible  with  justice,  the  indulgence  of  several 
pleas,  by  leave  of  the  court,  was  at  length  introduced  by 
the  statute  4  Ann.  c.  16  (r«). 

The  plea  being  delivered,  it  is  then  to  be  encountered  by 
the  plaintiff,  upon  peril  that  if  he  fail  to  do  so  within  the 
proper  period  (n),  the  defendant  is  entitled  to  sign  judg- 
ment by  default.  In  encountering  the  plea,  the  plaintiff  is 
put  to  the  same  alternative  of  demurring  or  pleading  to  it, 
as  the  defendant  was  with  regard  to  the  declaration.  If 
he  pleads,  he  is  said  to  reply,  which  he  does  by  delivering 
a  replication ;  and  to  this  also  the  same  alternative  applies 
that  was  before  noticed  in  the  case  of  the  plea,  viz.  that 
it  must  either  traverse  the  last  j)leading,  or  confess  and 
avoid  it.  In  this  manner,  and  subject  at  each  step  of  the 
series  to  the  same  two  alternatives,  are  delivered  the  re- 
spective allegations  of  the  parties,  until  the  pleading  is 
exhausted ;  and  we  shall  particularize  them  no  farther 
than  by  adding,  that  to  the  replication  the  defendant  may 
rejoin,  or  deliver  an  answer  called  a  rejoinder ;  that  the 
plaintiff  may  answer  the  rejoinder  by  a  surrejoinder  ;  that 
the  defendant  may  upon  that  deliver  a  rebutter  ;  and  that 
this  may  be  followed  by  a  surrebutter  on  the  part  of  the 
plaintiff;  that  beyond  a  surrebutter  the  pleadings  seldom 
happen  to  extend,  and  they  are  not  distinguished  after 
that  point  by  any  separate  denomination  (o). 

(m)  This   afterwards    led    to    the  same  piincipal    matter,    and    vaiyiog 

abuse  of  allowing  defendants  to  plead  in  s'.ateinent,  descriptioo  or  circuna* 

several  pleas  where  there  was  in  fact  stances  only,  shall  not  be  allowed, 
only  one  ground  of  defence  :  that  is,  to  (n)  All  pleas  and  other  pleadings, 

shape  a  single  ground  of  defence  in  with  the  exception  of  those  concluding 

various  modes;  so  that  on  failing  to  to  the  country,  and  a  few  others,  must 

prove  one  plea,  he  might  have  a  chance  be  delivered  under  the  signature   of 

of  proving  another.    But  by  Reg.  Gen.  coumet. 

H.T.  4  Will.  4(5),  it  is  now  provided  (o)  Blackstone  remarks    (vol.  iii. 

that  pleas  founded  on  one  and  the  p.  310),  that  these  pleas,  replications, 

P  P  2 
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At  some  stage  of  this  series  more  or  less  remote,  it  is 
obvious  that  the  parties  will  necessarily  be  brought  to  issue ; 
for  as  the  alleoation  of  new  matter  cannot  be  interminable, 
they  must  at  length  arrive  either  at  some  exception,  by 
way  of  demurrer,  to  the  sufficiency  of  the  last  pleading, 
which  is  an  issue  in  law  ;  or  at  the  denial  on  one  side,  of 
some  matter  of  fact  alleged  on  the  other,  which  is  an 
issue  in  fact.  In  either  case  the  party  demurring  or  tra- 
versing is  said  to  tender  issue,  and  he  is  required  to  do  so 
under  an  appropriate  formula,  indicating  that  this  result 
has  been  obtained.  In  the  case  of  an  issue  in  law  the 
words  are,  "  that  the  declaration  (or  plea  &c.)  is  not  suffi- 
cient in  law  (p),"  which  issue  is  accepted  on  the  other  side, 
by  what  is  called  2i  joinder  in  demurrer,  that  is,  by  the  words 
following :  "  that  the  declaration  (or  plea  &c.)  is  sufficient 
in  law."  In  the  case  of  an  issue  in  fact  the  formula  indi- 
cates not  only  the  attainment  of  the  issue,  but  the  mode  of 
trial  adapted  to  the  particular  question.  When  this  is 
trial  by  jury  (which  is  now  almost  invariably  the  case)  the 
words  are  as  follows :  "  and  of  this  the  defendant  puts 
himself  upon  the  country  ;"  or  thus  :  "  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country;"  and  the  issue 
and  form  of  trial  are  then  both  accepted  on  the  other  side 
(unless  there  appears  ground  for  demurrer)  by  the  words 
following,  "  and  the  plaintiff  (or  defendant,  as  the  case 
may  be)  doth  the  like,"  which  latter  words  are  called  the 
joinder  in  issue,  or  similiter. 

We  have  said  that  issues  in  law  are  to  be  referred  to  the 

&c.  answer  to  \\\e  exceplio,repUcatio,  "  delivered  without  such  statement,  or 

duplicatio,  tiiplicalio,  ({uadruplicalio,  "  with  a  frivolous  statcnietil,  it  may  be 

of  the  Uoman  laws;  and  cites  4  Inst.  "  set  aside  as  iiregular,  by  the  court 

14  ;  Bract.  I.  5,  tr.  6,  c.  1.  "  or  a  judge,  and  leave  may  be  given 

(  p)  'I'he  demurrer  musl  be  signed  "  to  sign  judgment  as  for  want  of  a 

by  counsel ;  and  by  licg.  H.4  Will.  4,  "  plea,  provided  that  the  party  demur- 

r.  1,  pi.  2,  it  is  ordered,  that  "  in  the  "  ring,  may,  at  the  time  of  the  argu- 

"  margin  of  every  demurrer,  before  it  "  ment,  insist  upon  any  farther  mat- 

"  is  signed  by  counsel,  some  matter  of  "  ters  of  law,  of  which  notice  shall  bo 

•'  law  intended  to  be  argued  shall  bo  "  given  to  the  court  in  the  usual  way." 
"  stated,  and  if  any  demurrer  shall  be 


CHAP.  X. OF  THE  PROCEEDINGS  IN  AN  ACTION.      581 

decision  of  the  judges  of  the  court.  This  is  done  upon 
solemn  argument  by  counsel  on  both  sides ;  and  to  that 
end  a  demurrer  hook  is  made  up,  containing  all  the  pro- 
ceedings at  length,  which  is  delivered  between  the  parties, 
and  usually  by  the  plaintiff's  attorney  to  the  attorney  for 
the  defendant  (9).  The  demurrer  is  then  set  down  for  ar- 
gument, which  may  be  dene  at  the  request  of  either  party, 
and  notice  of  it  is  forthwith  given  to  the  adversary;  and 
four  clear  days  before  the  day  appointed  for  argument  the 
plaintiff'delivers  copies  of  the  demurrer  book  to  the  lord  chief 
justice,  or  (in  the  Exchequer)  to  the  lord  chief  baron,  and 
the  senior  judge  of  the  court,  and  the  defendant  deliverB 
copies  to  the  two  other  judges  (r)  (only  four  in  each  court 
presiding  at  the  same  time),  and,  on  the  ap(>ointed  day,  the 
case  is  called  on  for  argument  («).  After  hearing  counsel 
on  either  side,  the  court  deliver  their  judgment.  For 
example,  Qin  an  action  of  trespass,  if  the  defendant  in  his 
plea  confesses  the  fact,  but  justifies  it  .        *  *'  >nis,  for 

that  he  was  hunting,  and  to  this  the  i  uis,  that 

is,  admits  the  truth  of  the  plea,  but  denies  the  justification 
to  be  legal ;  now  on  arguing  this  demurrer,  if  the  court  be 
of  opinion  that  a  man  may  not  justify  trespass  in  hunting, 
they  will  give  judgment  for  the  plaintiff;  if  they  think  that 
he  may,  then  judgment  is  given  for  the  defendant.  And 
thus  is  an  issue  in  law  or  demurrer  disposed  of]]  As  to 
which,  however,  we  may  farther  remark,  that  the  judges 
in  delivering  their  judgment  usually  also  make  known 
seriatim  the  reasons  for  their  opinion. 

((/)  Reg.  H.  4  Will.  4,  r.  I,  pi.  5  ;       "  margio  of  the  books  delWeied  to  the 
Reg.  E.  11  Will.  3,  K.  B.  "  judges,  or  oo  separmte  papers;  «m1 


(r)  Reg.  H.  4  Will.  4,  r.  1,  pi.  6.  "  each  ofthe  partiesis,withiQthei 

(s)  "  In  all  special  arguments  no-  "  time,  to  leave  a  copy  of  such  notice 

"  tice  in  writing  of  the  points  which  "  at  the  chambers  of  the  lord  chief 

"are  intended  to  be  insisted  on  by  "  justice,  to  be  deliveied  to  the  adverse 

"  each  of  the  parties  are  to  be  deli-  "  party  upon  his  application."     Reg. 

"  vered  to  the  judges  at  their  chambers  T.    11   Geo.  4;    6   Bing.  802.     'Ibe 

"  two  days  before  the  day  on  which  the  practice  is  believed  to  be  the  same  in 

"  case  shall  be  set  down  for  hearing,  all  the  courts.     Lush's  PracU  702. 
"  either  by  marking  the  points  in  the 
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III. — The  trial  and  evidence. 

If  the  result  of  the  pleading  be  not  an  issue  in  law,  but 
an  issue  in  fact,  it  then  becomes  necessary  to  determine  on 
which  side  of  that  issue  or  question  the  truth  lies,  a  point 
that  is  not  left,  like  matter  of  law,  to  the  court  or  judges, 
but  to  such  other  methods  of  decision,  as  are  appropriate 
by  the  laws  of  England  to  the  particular  kind  of  question  ; 
and  this  decision  of  fact  is  what  is  technically  understood 
by  the  term  trial, — as  to  which  it  may  be  remarked  that 
it  constitutes  in  every  civilized  country  the  chief  business 
of  courts  of  justice, — [[for  experience  will  abundantly  show 
that  above  a  hundred  of  our  law  suits  arise  from  disputed 
facts,  for  one  where  the  law  is  doubted  of  (0-^ 

Of  trials  there  are  several  different  species,  according  to 
the  difference  of  subject  or  thing  to  be  tried, — but  with  the 
exception  of  trial  by  jury,  the  scope  of  each  is  very  limited, 
and  its  occurrence  very  infrequent.  The  several  methods 
are  as  follows  : — 1.  Trial  by  record  ;  2.  Trial  by  certificate; 
3.  Trial  by  witnesses;  4.  Trial  by  jury  (m). 

(t)  About  twenty  days  in  tlie  year,  lition  of  leal  actions,  fines,  and  appeals 

says  Blackstone,  are  sufficient  in  West-  of  maihem,  if  can  be  considered  as  in 

minster  Hall,  to  settle  upon  solemn  force.     And  wager  of  battel  has  been 

argument,  every  demurrer  or  special  abolished  by  59  Geo.  3,  c.  46 ;   and 

point  of  law  that  arises  throughout  the  wager  of  law  by  3  &  4  Will.  4,  c.  42, 

nation;    but  two  months  are  annually  s.  13.  These  three  modes  of  proceeding 

spent  in  deciding  the  truth  of  facts  indeed  have  long  been  of  so  antiquated 

before  six  distinct  tribunals,  exclusive  a  character  as  scarcely  to  deserve   a 

of    Middlesex    and    London,    which  place  in  a  treatise  on  the  existing  law. 

afford  a  supply  of  causes  much  more  The   account   given  of    the  trial    by 

than  equivalent   to  any    two   of   the  inspection  by  Blackstone,  is,  that   it 

largest  circuits."     3  111,  Com.  330.  takes  place  when  for  the  greater  expe- 

The  state  of  things  in  our  own  days  is  dition  of  a  cause  in  some   point  or 

substantially  the  same.  issue,  being  either  the  principal  ques- 

(it)  Blackstone  mentions  seven  me-  tion,  or  arising  collaterally  out  of  it, 

thods  of  trial,  comprising  in  addition  but  being  evidently  the  object  of  sense, 

to  those  in  the  text,  the  trial  by  in-  the  judges  of  the  court  upon  testimony 

ipection,  the  trial  hy  wager  of  battel,  of  their  own  senses  shall  decide  the 

and  the  trial  by  wager  of  law,     3  Bl.  point  in  dispute.    Trial   by  ttmger  of 

Com.  330.   But  as  regards  the  first,  it  battel  was  the  decision  of  the  question 

seems  doubtful  how  far,Rioce  the  abo-  of  right,  in  the  real  action  called  the 
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1.  First  then  of  the  trial  by  record.  And  here  first  we 
may  remark  that  a  record  si^ifies  a  roll  of  parchment 
upon  which  the  proceedings  or  transactions  of  a  court  are 
entered  or  drawn  up  by  its  officers,  and  which  is  then 
deposited  in  its  treasury,  in  perpetuam  rei  wumoriam.  It 
is  also  used  indifferently,  to  express  the  matter  it«elf 
which  is  so  entered  or  transcribed.  The  time  and  manner 
of  drawing  up  these  records  in  the  course  of  an  action 
will  appear  hereafter.  At  present  it  is  sufficient  to  observe 
that  when  coujplete  they  are  regarded  by  our  law  with 
very  peculiar  consideration.  For  they  constitute  the  only 
strict  and  proper  proof  of  the  proceedings  of  the  court  in 
which  they  are  preserved ;  and  are  also  proof  of  so  tran- 
scendant  and  absolute  a  nature  as  to  admit  of  no  con- 
tradiction (y).  The  practice  too  of  drawing  up  and  pre- 
serving such  documents  is  confined  to  the  higher  courts 
of  justice,  so  as  to  have  created  the  distinction,  which  we 
have  elsewhere  had  occasion  to  notice,  between  courts  of 
record  and  courts  not  of  record  (x).  As  to  the  mode  of  trial 
now  in  question,  it  is  used  only  in  the  particular  instance 
where  a  matter  so  recorded,  (for  example,  a  judgment,)  is 
pleaded  by  one  of  the  parties,  and  the  other  pleads  nul  tiel 
record,  that  there  is  no  such  matter  of  record  existing. 
Upon  this  issue  is  tendered  and  joined  in  the  following 
form :  "  And  this  he  is  ready  to  verify  by  the  record,  and 
prays  that  the  same  may  be  seen  and  inspected  by  the 
court;"  and  therefore  a  day  is  given  for  the  inspection 
accordingly; — and  if  the  record  be  not  in  the  same,  but  in 
another  court,  the  party  by  whom  its  existence  is  asserted 
is  commanded  to  bring  it  in  {y).     Afterwards  on  the  day 

writ  of  right,  by  a  personal  contest  be-  itself  must  b«  produced  ;  if  a  record  of 

tween  the  champions  of  the  respective  an  inferior  court,  a  transcript ;  to  ob- 

paities,    armed    with    batons.     It  is  tain  which  a  writ  of  certiorari  must  be 

copiously  discussed  in  3  Bl.  Com.  337.  issued;    but  if  a  record  of  a  superior 

As  to  wuger  of  law,  vide  sup.  p.  525.  couit,  the  record  of  it  is  to  be  brought 

(w)  Co.  Litt.  260  a.  into  Chancery  by  certiorari,  and  aa 

(x)  Vide  sup.  p.  383.  exemplification  of  it  afterwards  sent  by 

(y)  See  2  Chitty,  Pleading,  624,  mittimus  to  the  court  where  the  action 

625.    It  is  to  be  observed  that  if  it  be  is  pending.     1   Arch.  Pr.  295,  edit 

a  record  of  the  same  court,  the  record  1844. 
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appointed,  that  party  moves  for  judgment  in  his  own  favour, 
which  may  be  opposed  by  his  antagonist,  and  if  the  record 
is  found  to  be  in  court,  and  to  maintain  the  issue,  judgment 
is  then  given  for  the  party  by  whom  its  existence  was 
asserted, — but  in  the  opposite  event,  against  him.  In  the 
same  manner  titles  of  nobihty,  as  whether  earl  or  no  earl, 
baron  or  no  baron,  shall  be  tried  by  the  king's  patent  only, 
which  is  matter  of  record  (s),  or,  in  the  case  of  creation  by 
writ,  then  by  the  record  of  parliament  (a).  [^Also  in  case 
of  an  alien,  whether  alien  friend  or  enemy,  shall  be  tried 
by  the  league  or  treaty  between  his  sovereign  and  ours ; 
for  every  league  or  treaty  is  of  record  (h).  And  also 
whether  a  manor  be  to  be  held  in  antient  demesne  or  not, 
shall  be  tried  by  the  record  of  domesday  in  the  king's 
exchequer  (c).]] 

1^2.  The  trial  by  ceriificaie  is  allowed  in  such  cases 
where  the  evidence  of  the  person  certifying  is  the  only 
proper  criterion  of  the  point  in  dispute.  As  therefore  such 
evidence,  if  given  to  a  jury,  must  have  been  conclusive,  the 
law,  to  save  trouble  and  circuity,  permits  the  fact  to  be 
determined  upon  such  certificate  merely.  Thus,  1.  If  the 
issue  be  whether  A.  was  absent  with  the  king  in  his  army, 
out  of  the  realm  in  time  of  war,  this  shall  be  tried,^  says 
Littleton,  Qby  the  certificate  of  the  mareschal  of  the  king's 
host  in  writing  under  his  seal,  which  shall  be  sent  to  the 
justices  (d).  So  if,  in  order  to  avoid  an  outlawry  or  the  like, 
it  was  alleged  that  the  defendant  was  in  prison  ultra  mare 
at  Bordeaux,  or  in  the  service  of  the  mayor  of  Bordeaux,]] 
which  was  then  part  of  the  dominions  of  the  crown,  [^this 
should  have  been  tried  by  the  certificate  of  the  mayor.]] 

(x)  6  Rep.  53 ;  Rex  v.  Knollys,  1  treaty  and   by   domesday,    the  word 

Ld.  Ray.  10.  rccoid  is  taken  in  a  somewhat  larger 

(a)  Co.  Litt.  16  b  ;    and   note  (3)  sense,  and  not   in  its  strict  teciuiical 

by  Harg.  meaning,  according  to  wliicli  it  refers 

(^)  9  Rep.  31.  exclusively   to  the  proceedings   of  a 

(c)  Ibid.     It  is  to  be  observed  tliat  court  of  jnslice. 

in  the  instances  here    mentioned   of  {d)  Litt.  s.  102. 
proof  by  the  royal  letters  patent,  by 
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And  in  like  manner,  [[we  tind  that  the  certificate  of  the 
queen's  messenger  sent  to  summon  home  a  peeress  of  the* 
reahn,  was  formerly  held  a  sufficient  trial  of  the  contempt 
in  refusing  to  obey  such  summons  (e).  2.  For  matters 
within  the  realm,  the  customs  of  the  city  of  London  shall 
be  tried  by  the  certificate  of  the  mayor  and  aldermen, 
certified  by  the  mouth  of  their  recorder  (/),  upon  a  sur- 
mise from  the  party  alleging  it,  that  the  custom  ought  to 
be  thus  tried  ;  else  it  must  be  tried  by  a  jury  (g).  As  the 
custom  of  distributing  the  etfects  of  freemen  deceased,  of 
enrolling  apprentices, — or  that  he  who  is  free  of  one  trade 
may  use  another,  if  any  of  these  or  similar  points  come  in 
issue.  But  this  rule  admits  of  an  exception,  where  the 
corporation  of  London  is  party,  or  interested  in  the  suit, 
as  in  an  action  brought  for  a  penalty  inflicted  by  the 
custom  ;  for  there  the  reason  of  the  law  will  not  endure  so 
partial  a  trial,  but  this  custom  shall  be  determined  by  a 
jury,  and  not  by  the  mayor  and  aldermen  certifying  by 
the  mouth  of  their  recorder  (A).  3.  In  some  cases  the 
sheriff'  of  London's  certificate  shall  be  the  final  trial,  as  if 
the  issue  be  whether  the  defendant  be  a  citizen  of  London 
or  a  foreigner  (i),  in  case  of  plea  of  privilege  to  be  sued 
only  in  the  city  courts.  Of  a  nature  somewhat  similar  to 
which  is  the  trial  of  the  privilege  of  the  University  when 
the  chancellor  claims  cognizance]]  of  a  cause  between  two 
private  persons,  (as  the  practice  of  the  courts  at  West- 
minster allows  him  to  do),  [[because  one  of  the  parties  is  a 
privileged  person  (k).  In  this  case  the  charters  confirmed 
by  act  of  parliament  direct  the  trial  of  the  question, 
whether  a  privileged  person  or  no,  to  be  determined  by  the 
certificate  and  notification  of  the  chancellor  under  seal,  to 
which  it  hath  also  been  usual  to  add  an  affidavit  of  the 

(e)  Bartue    and    the    Duchess  of  (h)  Day  r.  Savadge,  Hob.  114. 

Suffolk's  case,  Dy.  176,  177.  (i)  2  Rol.  Ab.  583. 

(/)    Co.   Litt.   74;   Flummer  i>.  (/c)  As  to  this  privilege  of  the  ani- 

Beutham,  )  Burr.  248.  versities,  vid.  sup.  p.  453. 

(g)  Bro.  Ab.  tit.  Trial,  pi.  96. 
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Qfact :  but  if  the  parties  be  at  issue  between  themselves 
whether  A.  is  a  member  of  the  university  or  no,  on  a  plea 
of  privilege,  the  trial  shall  be  then  by  jury,  and  not  by  the 
chancellor's  certificate,  because  the  charters  direct  only 
that  the  privilege  be  allowed  on  the  chancellor's  certificate 
when  the  claim  of  cognizance  is  made  by  him,  and  not 
where  the  defendant  himself  pleads  his  privilege,  so  that 
this  must  be  left  to  the  ordinary  course  of  determination. 
4.  In  matters  of  ecclesiastical  jurisdiction,  as  marriage, 
and  of  course  general  bastardy,  and  orders,  these  and 
other  like  matters  shall  be  tried  by  the  bishop's  certifi- 
cate (Z).]]  As  if  \ji  man  claims  an  estate  by  descent,  and 
the  tenant  alleges  the  demandant  to  be  a  bastard,  or  if 
in  dower  the  heir  pleads  no  marriage,  or  if  the  issue  in  a 
quare  impedit  be  whether  or  no  the  church  be  full  by 
institution,  all  these,  being  matters  of  mere  ecclesiastical 
cognizance,  shall  be  tried  by  certificate  from  the  ordinary. 
But  in  an  action  on  the  case  for  caUing  a  man  bastard 
the  defendant  having  pleaded  in  justification  that  the 
plaintiff  was  really  so,  this  was  directed  to  be  tried  by  a 
jury  (m),  because,  whether  the  plaintiff  was  found  a  general 
or  special  bastard,  the  justification  will  be  good,  and  no 
question  of  special  bastardy  shall  be  tried  by  the  bishop's 
certificate,  but  by  a  jury  (n).  For  a  special  bastard  is  one 
born  before  marriage  of  parents  who  afterwards  intermarry, 
which  is  bastardy  by  our  law,  though  not  by  the  eccle- 
siastical (o).  It  would  therefore  be  improper  to  refer  the 
trial  of  that  question  to  the  bishop,  who,  whether  the  child 
be  born  before  or  after  marriage,  will  be  sure  to  return  or 
certify  him  legitimate  (p).  Ability  of  a  clerk  presented, 
admission,  institution,  and  deprivation  of  a  clerk  {q),  shall 
also  be  tried  by  certificate  from  the  ordinary  or  metropo- 

(i)  Co.  Lilt.  74  ;  Hill  v.  Barne,  2  (o)  Vide  sup.  vol.  ii.  p.  314. 

Lev.  230.  (p)  See  Iiitrod.  to  Great  Charter,  by 

(m)  Hob.  213.  Blackst.  edit,  Oxon.  sub  anno  1233. 

(n)  Ilaward  v.  Duke  of  Suffolk,  (7)  As  to  these  matters  vid.  sup. 

Dy.  79.  pp.  77,  79,  87. 


CHAP.  X.  — OF  THE  PROCEEOINGB  IN  AN  ACTION.     587 

[[litan,  because  of  these  he  is  the  most  competent  judge  (r)j 
but  induction  (s)  shall  be  tried  by  a  jury,  because  it  is 
a  matter  of  public  notoriety  (/),  and  is  likewise  the  corporal 
investiture  of  the  temporal  profits  (u).  Resignation  of  a 
benefice  may  be  tried  in  either  way, — but  it  seems  most 
properly  to  fall  within  the  bishop's  cognisance  (p).  5.  The 
trial  of  all  customs  and  practices  of  the  courts  shall  be  by 
certificate  from  the  proper  officers  of  those  courts  retpec* 
tively ;  and  what  return  was  made  on  a  writ  by  the  sheriff 
or  under-sheriff,  shall  be  only  tried  by  his  own  certificate (x). 
And  thus  much  for  those  several  issues  or  matters  of  fact, 
which  are  proper  to  be  tried  by  certificate. 

3.  A  third  species  of  trial  is  that  by  tcHneufSt  per  testes, 
without  the  intervention  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law  in  which  the  judge 
is  left  to  form  in  his  own  breast  his  sentence,  upon  the 
credit  of  the  witnesses  examined ;  but  it  is  very  rarely 
used  in  our  law,  which  prefers  the  trial  by  jury  before  it, 
in  almost  every  instance.  Save  only  that  when  a  widow 
brings  a  writ  of  dower,  and  the  tenant  pleads  that  the  hus- 
band is  not  dead,  this  being  looked  upon  as  a  dilatory 
plea,  is,  in  favour  of  the  widow,  and  for  greater  expedition, 
allowed  to  be  tried  by  witnesses  examined  before  the 
judges ;  and,  so  saith  Finch  (y),  shall  no  other  case  in  ovr 
law. 

4.  The  subject  of  our  next  inquiry  will  be  the  nature 
and  method  of  the  trial  by  jury,  called  also,^  in  technical 
language,  [[the  trial  per  pais,  or  by  the  country,  a  trial  that 
hath  been  used  time  out  of  mind  in  this  nation,^  and  the 
origin  of  which  is  so  remote,  that  it  has  not  hitherto  been 
satisfactorily  traced  (z). 

(r)  2   Inst.  632  ;  Show.  Pari.   c.  (i)  9  Rep.  31. 

88 ;  2  Roll.  Ab.  583.  (y)  L.  423.    Sir  E.  Coke,  however, 

(s)  Vide  sup.  p.  80.  mentions  some  others  as  occurriDg  in 

(0    Sir   H.   Sidney  v.  Bishop  of      leal  actions.     1  Inst.  6 ;  9  Rep.  30. 

Gloucester,  Dy.  228.  (j)  Blackstone  considers  this  mode 

(h)  Vide  sup.  p.  87.  of  trial  as  having  been  "  universilly 

(v)  2  Rol.  Ab.  583.  established  among  all  the  northeiu  na- 


688  BOOK  v.  — OF  CIVIL  INJURIES. 

This  being  the  ordinary  mode  of  trial  in  the  English 
law,  and  at  the  same  time  one  of  the  most  important  and 
celebrated  of  its  institutions,  [[we  shall  proceed  to  the  dis- 
section and  examination  of  it  in  all  its  parts.]] 

Here,  however,  it  may  be  proper  to  explain,  that  there 
are  several  different  forms  of  this  proceeding.  The  first  is 
a  trial  at  bar  ;  that  is,  a  trial  before  the  judges  of  the 
court  in  which  the  action  is  brought,  sitting  for  that  pur- 
pose in  banc  (a).  This  method  is  comparatively  rare,  and 
takes  place  only  in  causes  of  difficulty  or  importance  ;  or 
where  the  crown  is  concerned  in  interest,  and  insists  on  its 
right  to  have  the  cause  so  tried.  As  between  private  par- 
ties it  can  take  place  only  by  special  permission  of  the 
court.  The  second  (which  is  the  ordinary  one)  is  the  trial 
at  nisi  prius,  which  takes  place  (as  formerly  explained  (b) ) 
either  before  the  chief  justice,  or  some  other  judge,  at  the 
sittings  for  London  or  Middlesex,  or  before  the  judges  of 
assize  upon  the  different  circuits ; — and  in  the  latter  case 
as  well  as  the  former,  it  is  conducted  in  effect  before  a 

tions,  and  so  interwoven  in  their  very  that  term)  did  actually  exist  among 
constitution,  that  the  earliest  accounts  us  at  any  time  before  the  Norman 
of  the  one  give  us  also  some  traces  Conquest.  See  Hickes,  Thes.  Diss. 
ofthcQlher."  3  Bl.  Com.  349.  He  Epist.  ;  Hallam,  Mid.  Ag.  vol.  ii. 
also  says,  that  it  is  mentioned  in  p.  396 ;  Reeves's  Hist.  Eng.  Law, 
England  as  early  as  in  the  laws  of  vol  i.  pp.  24,  83,  The  most  probable 
Ethelred,  for  which  he  cites  Wilk.  LI.  theory  seems  to  be,  that  we  owe  the 
Anglo-Sax.  117.  He  speaks,  how-  germ  of  this  (as  of  so  many  other 
ever,  of  the  date  of  its  first  establish-  of  our  institutions)  to  the  Normans 
ment  among  us  as  unknown,  and  the  (see  Grand  Coustum.  lxxxiv.)j  and 
same  uncertainty  is  confessed  in  a  that  it  was  derived  by  t/iem  from  Scan- 
much  later  work,  where  though  trial  dinavia,  where  the  judicial  number  of 
by  jury  is  considered  as  having  been  twelve  was  always  held  in  great  vene- 
in  use  among  the  Anglo-Saxons,  it  is  ration.  At  the  date  of  Bracton's  work, 
remarked,  that  "  no  record  maiks  the  temp.  Hen.  3,  it  had  taken  among  us 
date  of  its  commencement."  Turner's  (in  substance)  the  shape  which  it  now 
Hist.  Ang.  Sax.  vol.  iii.  p.  223.  We  wears;  but  its  rudiments  appear  as 
must  add,  that  when  the  Anglo  Saxon  early  as  the  reign  of  Hen.  2.  (See 
memorials  arc  carefully  scrutinized,  Glanville.) 
we  find  llicm  to  be  such  as  even  to  (a)  Vide  sup.  p.  423. 
justify  a  doubt  whether  trial  by  jury  (6)  Vide  sup.  p.  422. 
(in  any  sense  approaching  to  our  use  of 
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single  judge  only — it  not  being  the  practice  for  more  than 
one  judge  to  sit  in  the  same  cause,  upon  circuit.  The 
third  is  a  trial  hefure  the  sheriff,  which  is  a  method 
adapted  to  the  case  where  the  action  is  for  a  liquidated 
debt  or  demand  not  exceeding  20/.,  and  where  the  trial  is 
not  likely  to  involve  any  dithcult  question  of  fact  or  law  ; 
it  being  provided  by  a  late  statute,  3  &  4  Will.  IV.  c.  42, 
s.  17,  that  in  such  cases  the  trial  may,  by  leave  of  the 
court  or  any  one  of  its  judges,  be  held  before  the  sherifT, 
or  before  the  judge  of  any  court  of  record  for  the  recovery 
of  debt  within  the  county.  But  of  these  methods  we 
propose  to  discuss  the  trial  at  nisi  prius  only,  which  is  the 
ordinary  and  regular  one — and  shall  only  remark  with  re- 
spect to  the  rest,  that  they  have  in  general  the  same  inci- 
dents with  this,  particularly  as  regards  the  law  of  evidence, 
which  applies  to  all  the  three  alike. 

When  therefore  an  issue  has  been  joined  with  a  conclu- 
sion  to  the  country  (c),  and  the  trial  is  intended  to  take 
place  at  nisi  prius,  the  plaintiH's  attorney  is  first  to  wukt 
vp  and  deliver  the  issue ;  that  is,  to  draw  up  a  transcript 
on  paper,  of  all  the  pleadings,  and  deliver  it  to  the  de- 
fendant's attorney,  that  he  may  ascertain  it  to  be  a  correct 
copy  of  the  pleadings  which  have  actually  taken  place  : 
which  transcript  is  itself  called  the  issue,  its  most  material 
part  being  the  question  or  issue  in  which  the  pleadings 
have  terminated  (c/). 

The  next  step  is  to  enter  the  proceedings  on  record; 
which  the  plaintifTs  attorney  does  by  transcribing  on  a 
parchment  roll  the  issue  so  delivered,  and  procuring  the 
same  to  be  passed  (or  entered)  at  the  proper  office  of  the 
court.     This  roll  is  called  the  Nisi  prius  Record. 

The  plaiatifFs  attorney  then  sues  out  the  jury  process  {e), 
or  process  to  enforce  the  appearance  of  the  jury.     This 

(c)  Vide  sup.  p.  580.  («)  The  form   of  the  venire  wai 

(d)  As  to  the  form  of  this  tran-  slightly  altered  by  6  Geo.  4.  c.  50, 
script,  see  1  Reg.  H.  T.  4  Will.  4  ;  s.  13.  but  is  substautialiy  the  ume  at 
VVorthingloD  v.  Wigley,  5  Dowl.  209.      il  has  been  from  the  earliest  times. 
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consists  of  two  writs,  called  writs  of  venire  and  of  dis- 
tringas. The  venire  is  directed  to  the  sheriff  of  the  county 
in  which  the  action  is  laid,  and  commands  him,  according 
to  a  form  that  has  been  immemorially  used  (e),  to  cause  a 
jury  of  men  of  his  county  to  come  before  the  court  in 
which  the  action  is  brought,  that  is,  the  judges  of  such 
court  in  banc :  before  whom  all  actions  therein  brought 
were  tried,  in  the  antient  times,  prior  to  the  introduction 
of  the  method  of  trying  at  nisi  prius  ;  but  the  jury  is  not, 
in  fact,  summoned  under  this  writ,  the  practice  of  doing 
so  having  for  ages  past  been  disused.  It  is  merely  left 
with  the  sheriff,  and  by  him  afterwards  returned  to  the 
court,  with  a  panel  or  slip  of  parchment  annexed,  contain- 
ing the  names,  abodes,  and  additions  of  a  number  of 
jurors,  not  less  than  forty-eight,  nor  exceeding  seventy- 
two,  taken  from  the  jurors'  book,  which,  by  statute  6  Geo. 
IV.  c.  50(f),  is  to  be  annually  made  out  in  each  county, 
in  manner  therein  directed  (g) ;  and  it  is  provided  by  the 
same  statute,  that  the  same  names  shall  be  returned  upon 
all  the  venires  for  trial  of  issues  at  the  same  assizes  or  sit- 
tings. The  distringas  (called  in  the  Common  Pleas  a 
habeas  corpora),  which  is  supposed  to  be  issued  after  the 
venire,  but  is  in  fact  issued  at  the  same  time,  is  founded 
on  a  supposed  and  fictitious  neglect  of  the  jurors  to  attend 
upon  the  venire,  and  requires  them  to  be  distreined  upon, 
and  made  to  attend  before  the  court  in  banc  on  an  ulterior 
day,  to  try  the  cause,  or  (alternatively)  to  attend  before  the 
court  at  nisi  prius,  if  the  judge  at  nisi  prius  shall  first 

(e)  Where  the  case  is  to  be  tried  (/  )  It  is  by  this  statute  that  the 

in   the  county  palatine  of  Lancaster  whole  practice  relative  to  the  consti- 

or  Durham,  no  venire  can  be  issued  tulion  of  juries  is  now  mainly  regu- 

from  the  courts  of  Westminster,  but  lated. 

it  becomes  necessary  to  sue  out  a  writ  {g)  This  book  is  made  up  from  lists 

oi  miuitnui  to  the  judges  of  the  pala-  returned  from  each  parish,  of  persons 

tine  court,  directing    them    to    issue  qualified  to  serve   as  jurors.     As  to 

jury  process.     Lush's  Pract.  429.  As  the  expenses  of  which  list,  see  7  &  8 

to  jury  process  in   counties  palatine,  Vict.  c.  101,  s.  60. 
sec  G  Geo.  A,  c.  60,  s.  17. 
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come  on  some  intervening  day  specified,  into  the  county 
where  the  venue  is  laid.  And  it  is  under  the  anthority  of 
this  latter  writ  (which  has  annexed  to  it  the  same  panel 
of  jurors  as  are  annexed  to  the  venire  (A)),  and  under  the 
alternative  direction  it  contains  with  respect  to  the  judge 
of  nisi  prius,  that  the  jurors  are  summoned  and  the  cause 
eventually  tried (i).  In  order,  besides,  to  give  to  the  de- 
fendant the  opportunity  of  informing  himself  as  to  the 
jurors  by  whom  the  cause  may  be  tried,  it  is  provided 
by  the  statute  just  mentioned,  that  the  sherifl'  shall  cause 
to  be  made  out  an  alphabetical  list  of  the  names,  abodes, 
and  additions  of  the  several  jurors  in  the  panels,  and  shall 
keep  such  list  in  the  otlice  of  the  under-sheriH'  for  seven 
days  at  least  before  the  trial ;  and  the  parties  in  any 
cause  to  be  tried  at  the  same  assizes  or  sittings,  shall 
have  full  liberty  to  inspect  the  same(/).  But  if  the  trial 
is  to  be  by  what  is  called  a  special  jury  (the  resort  to 
which,  in  lieu  of  a  common  jury,  is  at  the  option  of  either 
plaintitf  or  defendant  {k)  ),  it  becomes  necessary,  before 
the  distringas  can  be  executed,  to  have  a  special  jury 
struck  ;  for  which  purpose  the  attorneys  on  both  sides,  and 
the  under-sheriff  or  his  agent,  attend  before  the  proper 
officer  of  the  court  with  the  special  jurors'  list,  which,  by 
virtue  of  the  same  statute,  the  sheriff  is  directed  annually 

(h)  See  Rogers  v.  Smith,  1  Ad  &  bum  to  the  mode  of  Uial  ia  qMstioo. 

El.  772  ;  Archbold  v.  Smith.  1  Mee.  CO  Sect  19. 

&  \V.742.  (k)    6  Geo.  4,  c  60.  ».  30.     By 

(0  Vide  sup.  pp.  424.  566.    The  Reg.  Gen.  H.  T.  1  VieU  oo  rale  for 

award  of  the  distringas  upon  the  nisi  a  special  jury  shall  be  granted  on  be* 

prius  record  is  ia  the  following  terms :  half  of  the   defendant  (wbei 


— "Afterwards  on   the   daj  of  of  trial  has  been  given),   •alcM  Ike 

"  .  in  the  year ,  the  jury  be-  application  for  it  is  made  bmm*  Uub 

"  tween   the   parties  aforesaid  is  re-  six  days  previously.     And  by  6  Geo. 

"  spited  here  until  the  day  of  4,  c.  50,  and  3&  4  Will.  4,  c.  42, 

"  ,  unless  (the  judges  of  s.  35,  the  party  who  applies  for  a  spe- 

"  nisi  prius)  shall  first  come  on  the  cial  jury  shall  pay  the  costs  thereof, 

"  day  of ."&c.  These  words,  whatever  the  event  of  the  cause,  unless 

nisi  prius    reneriiit,    were    antiently  the  judge  certifies  upon  the  back  of 

inserted  in  the  venire,  though  it  does  the  record,  that  the  same  was  a  caase 

not  contain  them  now,  and  have  given  proper  to  be  tried  by  a  special  jury. 
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to  make  out  from  the  jurors'  book  ;  and  from  among 
those  described  in  that  book  as  esquires,  or  as  persons  of 
higher  degree,  or  as  bankers  or  merchants  :  and  tickets 
corresponding  with  the  names  of  the  jurors  on  the  list, 
being  put  into  a  box  and  shaken,  the  officer  takes  out 
forty-eight; — to  any  of  which  names  either  party  may  ob- 
ject for  incapacity — and  supposing  the  objection  to  be 
estabhshed,  another  name  is  substituted.  The  Hst  of 
forty-eight  is  next,  and  at  a  subsequent  period,  reduced 
by  striking  off,  before  the  same  officer,  the  names  of  such 
twelve  jurors  as  either  party  shall  in  his  turn  wish  to  have 
removed — and  the  names  of  the  remaining  twenty-four 
are  then  inserted  in  the  writ  of  distringas  as  the  jurors  to 
be  summoned  for  the  cause,  which  persons  are  then  sum- 
moned by  the  sheriff  accordingly  (Z). 

The  next  step  for  the  plaintiflfs  attorney  to  take,  pro- 
vided he  has  previously  given  notice  of  trial  {m)  (a  notice 
he  is  entitled  to  give  as  early  as  the  delivery  of  the  issue), 
is  to  enter  the  cause  for  trial  (n).  For  this  purpose  the  ve- 
nire and  distringas,  with  their  panels,  having  been  annexed 
to  the  nisi  pvius  record,  that  record  is  to  be  taken  to  the 
judge's  marshal  and  entered  with  him.  If  it  be  not  so 
entered,  the  cause  cannot  be  tried.  (^Therefore  it  is  in 
the  plaintiffs  breast  to  delay  any  trial  by  not  carrying 
down  the  record,  unless  the  defendant,  being  fearful  of 
such  neglect  in  the  plaintiff,  and  willing  to  discharge  him- 
self from  the  action,  will  himself  undertake  to  bring  on 

(/)    It    is    provided,    however,   by  Middlesex,     and    defendant    resides 

sect.  33  of  the  same  act,  that  the  par-  above  forty  miles  from  London  ;    but 

ties  may,  by  consent,  have  a  special  if  he  resides  within  forty  miles,  then 

jury   nominated,  in  the  mode  accus-  eight  days.     In  a  country  cause,  the 

tonied  before  llie  act.     According  to  notice   requited   is  ten  days,  wherever 

that  mode,  the   proper  officer  selected  defendant  resides.    Lush's  Pract.  436. 

from  the  jurors' book  such  forty-eight  As  to  notice  of  trial,  see   Farmer  v. 

as  he  pleased.     Lush's  Pract.  477  ;  3  Mountfort    or    Mounlford,    1    Dowl. 

BL  Com.  368.  N.  S.  366  ;  Shepherd  oi  Shepheard,  v. 

(m)  The  practice  of  the  courts  re-  Tiiompson,  ibid.  345. 
quires  fourteen  days'  notice  of  trial,  (n)  As  to  entry  of  cause  for  trial, 

where  the  venue  is  laid  in  London  or  see  R.  v.  Ray,  2  Dowl.  N.  S«  232. 
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Qhe  trial,  giving  proper  notice  to  the  plaintiff,  which  pro- 
ceeding is  called  the  trial  by  proviso^  by  reason  of  the 
clause  there  inserted  in  the  sherifTs  venire,  viz.  proviso, 
provided  that  if  two  writs  come  to  your  hands  (that  is,  one 
from  the  plaintiff  and  another  from  the  defendant),  you 
shall  execute  only  one  of  them.]]  But  this  practice  has 
been  long  much  disused ;  it  having  been  provided  by  the 
statute  14  Geo.  II.  c.  17,  Qhat  if  afler  issue  joined,  the 
cause  is  not  carried  down  to  be  tried  according  to  the 
course  of  the  court,  the  plaintiff'  shall  be  esteemed  to  be 
nonsuited,  and  judgment  shall  be  given  for  the  defendant 
as  in  case  of  a  nonsuit.]] 

QLet  us  now  pause  awhile,  and  observe  with  Sir  Matthew 
Hale  (o),  in  these  first  preparatory  stages  of  the  trial,  hoir 
admirably  this  constitution  is  adapted  and  framed  for  the 
investigation  of  truth,  beyond  any  other  method  of  trial  in 
the  world.  For,  first,  the  person  returning  the  jurors  is  a 
man  of  some  fortune  and  consequence ;  that  so  he  may  be 
not  only  the  less  tempted  to  commit  wilful  errors,  but 
likewise  be  responsible  for  the  faults  of  either  himself  or 
his  officers ;  and  he  is  also  bound  by  the  obligation  of  an 
oath  faithfully  to  execute  his  duty.]]  Next,  as  to  the  man- 
ner of  the  return,  it  is,  as  we  have  seen,  so  managed,  that 
Qhe  parties  may  have  notice  of  the  jurors,  and  of  their 
sufficiency  or  insufficiency,  characters,  connexions,  and 
relations,  that  so  they  may  be  challenged  upon  just  cause.]] 
QTliirdly,  as  to  the  place  of  their  appearance :  which  in 
causes  of  weight  and  consequence  is  at  the  bar  of  the 
court,  but  in  ordinary  cases  at  the  assizes  held  in  the 
county  where  the  cause  of  action  arises,  and  the  witnesses 
and  jurors  live;  a  provision  most  excellently  calculated 
for  the  saving  of  expense  to  the  parties.  For  though  the 
preparation  of  the  causes  in  point  of  pleading  is  transacted 
at  Westminster,  whereby  the  order  and  uniformity  of  pro- 
ceeding is  preserved  throughout  the  kingdom,  and  multi- 
plicity of  forms  is  prevented ;  yet  this  is  no  great  charge 
(o)  Hist.  C.  L.  c.  1-2. 

VOL.  in.  Q  Q. 
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[[or  trouble,  one  attorney  being  able  to  transact  the  business 
of  forty  clients.  But  the  troublesome  and  most  expensive 
attendance  is  that  of  jurors  and  witnesses  at  the  trial, 
which  therefore  is  brought  home  to  them  in  the  county 
where  most  of  them  inhabit.  Fourthly,  the  persons  before 
whom  they  are  to  appear,  and  before  whom  the  trial  is  to  be 
held,  are  the  judges  of  the  superior  courts,  if  it  be  a  trial 
at  bar,  or  the  judges  of  assize  delegated  from  the  courts  at 
Westminster  by  the  crown,  if  the  trial  be  held  in  the  coun- 
try ;  persons  whose  learning  and  dignity  secure  their  juris- 
diction from  contempt,  and  the  novelty  and  very  parade  of 
whose  appearance  have  no  small  influence  upon  the  mul- 
titude. The  very  point  of  their  being  strangers  in  the 
county  is  of  infinite  service  in  preventing  those  factions 
and  parties  which  would  intrude  in  every  cause  of  moment 
were  it  tried  only  before  persons  resident  on  the  spot,  as 
justices  of  the  peace  and  the  like.^  C^'^^  ^^  ^^'^  consti- 
tution prevents  party  and  faction  from  intermingling  in 
the  trial  of  right,  so  it  keeps  both  the  rule  and  the  admi- 
nistration of  the  laws  uniform.  These  justices,  though 
thus  varied  and  shifted  at  every  assizes,  are  all  sworn  to 
the  same  laws,  have  had  the  same  education,  have  pur- 
sued the  same  studies,  converse  and  consult  together, 
communicate  their  decisions  and  resolutions,  and  preside 
in  those  courts  which  are  mutually  connected  and  their 
judgments  blended  together,  as  they  are  interchangeably 
courts  of  appeal  or  advice  to  each  other.  And  hence 
their  administration  of  justice  and  conduct  of  trials  are 
consonant  and  uniform,  whereby  that  confusion  and  con- 
trariety are  avoided  which  would  naturally  arise  from  a 
variety  of  uncommunicating  judges,  or  from  any  provincial 
establishment. 

But  let  us  now  return  to  the  assizes,]]  where  (all  previous 
steps  having  been  regularly  settled)  we  will  suppose  the 
cause  to  be  called  on  in  court.  The  nisi  prius  [[record  is 
then   handed   to   the  judge  to  peruse,  and  observe  the 


r 
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[[pleadings,  and  what  issues  the  parties  are  to  maintain  and 
prove;  while  the  jury  is  called  and  stcoru.'^ 

If  the  jury  is  to  be  a  common  one,  the  calling  of  it  con- 
sists in  successively  drawing  out  of  a  box,  into  which  they 
have  been  previously  put(o),  the  names  of  the  jurors  oa 
the  panels  annexed  to  the  nisi  pnus  record  at  that  aMoet 
or  sittings  (which  names,  it  will  be  recollected,  are  in  each 
case  the  same) ;  or,  un  the  other  hand,  if  the  jury  is  to  be  a 
special  one,  it  consists  in  calling  over  the  names  from  the 
panel  annexed  to  the  distringas  in  the  particular  cause ; 
and  in  either  case,  tlie  twelve  (/))  whose  names  are  ^/bvf 
called,  and  who  appear,  are  sworn  as  the  jury,  unless  some 
just  cause  of  challenge  or  excuse  with  respect  to  any  of 
them  shall  be  brought  forward.  It  sometimes  happens, 
however,  that  on  the  application  of  one  of  the  parties,  the 
court  has  ordered  that  a  view  should  be  had  by  certain  of 
the  jurors,  of  the  messuages,  lands,  or  place  in  question; 
Qin  which  case,  six  or  more  of  the  jurors  returned,  to  be 
agreed  on  by  the  parties]]  or  nominated  by  the  sheriff, 
[[shall  be  appointed  by  special  writ  of  distringas  or  habeas 
corpora,  to  have  the  matter  in  question  shown  to  them  by 
two  persons  named  in  the  writ  (9),  and  then  such  of  the 
jury  as  have  had  the  view,  or  so  many  of  them  as  appear, 

(d)  6  Geo.  4,  c.  50.  t.  26.  Mcrcu  ^umdmm  mm<  niigi*."    Vids 

(p)  In  this  patriarchal  aod  aposto*  Uickec.  Diss.  Epist,  49.     Mr.  Hallam 

lical  Dumber  of  Iwtilve,  of  which  a  jury  al&o  (Htst.  MiJ.  Ag.  vol.  ii.  p.  401) 

always  coiisi&ts,  "  Iu>rd  Coke  has  dis-  remarks    upon    tk«    veoerttiM    witk 

"  covered,"  says  Ulackstone,  ''  abuu-  which  this  Bomber  wm  wgwded  is 

"dance  of  mysteiy;"    see  Co.  Litt.  Scandinavia  generally,  aad  cites  Spel* 

155.  And  he  proceeds  to  remark,  that  roan's   Glossary,    voce   Jurmta  ;    D« 

Dr.  Ilickes,  who  attributes  the  intio-  Cange,  voce  AV«/><ia  ;  E<Jinb.  Review, 

duction  of  this  number  to  the  Notmans,  vol.  xxx'x.  p.  115;  which  he  charae- 

(vide  3  HI.  Com.  366,  n.)  tells  us  tetizes  as  "  a  moet  learoed  end  dabe- 

that  among  the  inhabitants  of  Norway,  rate  essay."     He  obsenret,  too,  ikat 

from  whom  the  Normans  as  well  as  Spelman    has    produced   several    i*. 

the  Danes  were  descended,  a   great  stances  of  the  regard  paid  to  twelve 

veneration    was   paid  to  the  number  in  the  early  German  laws. 

twelve.  "  Nihil sauctius,  nihil  antiquiut  (v)  6  Geo.  4,  c.  50,  s.  23. 
fuit;  pcrinde  ac  ii  in  ipso  hoc  nuaiero 

Q  Q  2 
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[[shall  be  sworn  on  the  inquest,  previous  to  any  other 
jurors.]] 

After  the  jurors  have  appeared,  they  are  liable  before 
they  are  sworn  to  be  \j;hallenged  by  either  party.  Chal- 
lenges are  of  two  sorts — challenges  to  the  array,  and  chal- 
lenges to  the  polls  (r). 

Challenges  to  the  array  are  an  exception  at  once  to  the 
whole  panel,  in  which  the  jury  are  arrayed,  or  set  in  order, 
by  the  sheriff  in  his  return  (s) ;  and  they  may  be  made 
upon  account  of  partiality  or  some  default  in  the  sheriff, 
or  his  under  officer,  who  arrayed  the  panel,^  as  if  the 
sheriff  be  a  party  in  the  suit,  or  related  by  either  blood  or 
affinity  to  either  of  the  parties.  [[Also,  though  there  be  no 
personal  objection  against  the  sheriff,  yet  if  he  arrays  the 
panel  at  the  nomination,  or  under  the  direction,  of  either 
party,  this  is  a  good  cause  of  challenge  to  the  array  {t)'2 

And  a  challenge  may  be  either  by  way  of  principal 
challenge,  or  a  challenge  to  the  favour  ;  the  former  being 

(r)  As  to  challenges,  vide  R.  v.       early  practice  of  our  law,  by  which  the 

Edmonds,  4  B.  &  Aid.  471  ;  Mayor  jurors,  in  the  origin  of  the  institution  of 
of  Carmarthen  v.  Evans,  10  Mee.  &  trial  byjury,  were  summoned  altogether 
W.  274.  de  vicinetu,  and  were  indeed  in  the  na- 

(s)  It  is  considered  as  very  doubt-  ture  of  witnesses,  rather  than  judges. 

ful,  if  a  challenge  to  the  array  can  But  the  necessity  for  the  hundredors 

be  made  when  the  jury  is  special.     I  also  was  by  successive  statutes  gradu- 

Arch.  Pr.  by  Chitiy,  p.  351.  ally  abolished;  vide  27  Eliz.  c.  6  ;  4 

(t)  Formerly,  if  a  lord  of  parliament  Ann.  c.  16;  24  Geo.  2,  c.  18.     And 

had  a  cause  to  be  tried,  and  no  knight  see,  as  to  criminal  cases,  6  Geo.  4, 

was  returned  upon  the  jury,  it  was  a  c.  50,  s.  13.     The  array  might  also 

causeof  challenge  to  the  array.    (Co.  formerly   be   challenged   if    an   alieii 

Litt.l56a;  Selden,  Baronage,  ii.  2.)  were  parly  to  the  suit,  and  if  (after 

But  this  objection  is  now  taken  away  ;  application  made  to  ihe  court  for  that 

see  24  Geo.  2,  c.  18  ;  6  Geo.  4,  c.  50,  purpose)  the  sheriff  did  not  return  a 

s  28.     Moreover,  it  was  long  neces-  jury  rfc  meJietutc /jh^ike,  that  is,  a  jury 

sary  that  some  of  the  jury  should  be  one  half  of  which  consisted  of  aliens, 

returned  from  the  neighbourhood  where  supposing  so  many  to  be  found  in  the 

the  cause  of  action  was  laid  in  the  de-  place.     And  this  trial   by  a  jury  de 

claration,  so  that  if  none  were  returned  medietute  is  still  allowed  in  trials  for 

at  least  from  the  same  hundred,  the  felony  or  misdemeanor,  but  no  longer 

array  might  be  challenged  for  want  of  in  a  civil  action;  see  6  Geo.  4,  c.  60, 

hun(ir<d(n-f,  an objticliun  founded  oathe  ss.  3,  47. 
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on  one  of  the  direct  grounds  above  described  ;  the  latter, 
on  grounds  that  imply  only  a  probability  of  bias  or  par- 
tiality, as  that  the  son  of  the  sheriff  has  married  the 
daughter  of  the  adverse  party,  or  the  like  («) ;  and  there 
seems  to  be  this  practical  difference  between  them,  that 
the  first,  if  sustained  in  point  of  fact,  must  be  allowed  as 
of  course,  the  allowance  of  the  latter  is  matter  of  judg- 
ment and  discretion  only(x).  If  the  challenge  be  contro- 
verted by  the  opposite  party,  it  is  to  be  left  to  the  deter- 
mination of  two  persons,  to  be  appointed  by  the  court  (y) ; 
and  if  these  persons,  called  triors,  decide  in  favour  of  the 
objection,  the  array  is  to  be  quashed,  and  a  new  jury  im- 
panelled by  the  coroner  (z),  who  acts  in  this,  as  in  many 
other  instances,  as  substitute  for  the  sheriff,  in  executing 
process,  where  he  is  deemed  an  improper  person  (a). 

[^Challenges  to  the  polls,  in  capita,  are  exceptions  to 
particular  jurors,  and  seem  to  answer  the  recusatio  ju- 
dicis  in  the  civil  and  canon  laws ;  by  the  constitution  of 
which,  a  judge  might  be  refused  upon  any  suspicion  of 
partiality  (Jb).  By  the  laws  of  England  also,  in  the  times 
of  Bracton  (c)  and  Fleta  (</),  a  judge  might  be  refused  for 
good  cause ;  but  now  the  law  is  otherwise,  and  it  is  held 
that  judges  and  justices  cannot  be  challenged  (e).  For  the 
law  will  not  suppose  a  possibility  of  bias  or  favour  in  a 

(u)  Co.  Litt.  156  a.  mm  of  Um  coonly  nftdby  tka  Mart 

(i)  Ibid. ;  et  vide  3  131.  Com.  363.  aod  awofa.     Aad  Umm  two.  wlio  an 

(y  )  It  is  said,  however,  that  a  prin-  called  •littn  orelectort,  sball  indifler" 

cipal  challenge  luay  be  tried  by  ibe  enlly  name  the  jury,  aad  their  return 

court  itself  without  the  ioierveutioa  of  is  fioal,  no  challenge  being  allowed  to 

triors,  Arch.  Pr.  by  Chitty.  p.  354.  their  array.  3  151.  Com.  354  ;  Fortcae. 

(»)  Newman  v.  Edmunds,  1  Bulst.  de  Laud.  LL.  c.  25;  Co.  Litt.  158. 

114;  2  Hale.  P.  C.  275;  R.  v.  Ed-  (a)  3  Bl.  Com.  354;  et  vide  sup. 

monds,  4  U.  &  Aid.  471.     If  at  the  p.  37. 

time  of  awarding  the  venire,  the  sherifT  (6)  Cod.  3,   1,  16;  DecreUL  L  2, 

is  known   not  to  be  iodiiferent,  the  t.  28,  c.  36. 

venire  is  not  directed  to  him,  but  to  (r)  L.  5,  c.  15. 

the  coroners.     If  any  exception  lies  to  (d)  L.  6,  c.  37. 

the  corooers,  the  venire  shall  be  directed  (e)  Co.  Litu  294. 

to  two  clerks  of  the  court,  or  two  per- 
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[judge  who  is  already  sworn  to  administer  impartial  jus- 
tice,]] and  whose  conduct  upon  the  judgment  seat  is  under 
the  immediate  check  of  public  observation.  QAnd  should 
the  fact  at  any  time  prove  flagrantly,  such  as  the  delicacy 
of  the  law  will  not  presume  beforehand,  there  is  no  doubt 
but  that  such  misbehaviour  would  draw  down  a  heavy 
censure  from  those  to  whom  the  judge  is  accountable  for 
his  conduct  (/). 

But  challenges  to  the  polls  of  the  jury,  who  are  judges 
of  fact]]  only,  and  are  merely  private  persons,  do  not  fall 
under  the  same  principle,  and  are  consequently  allowed. 
They  []are  reduced  to  four  heads  by  Sir  E.  Coke  {g), — 
'propter  honoris  respectum,  propter  defectum,  propter  affec- 
tum, and  propter  delictum. 

1.  Propter  honoris  respectum,  as  if  a  lord  of  parlia- 
ment be  impanelled  on  a  jury,  he  may  be  challenged  by 
either  party,]]  or  he  may  excuse  himself  as  exempted  by 
law  {h).  []2.  Propter  defectum,  as  if  a  juryman  be  an 
alien  born,  this  is  defect  of  birth  (i),]]  in  connection  with 
which  we  may  notice  the  defect  of  sex,  no  female  being 
capable  of  serving  on  a  jury  {j).  []But  the  principal  de- 
ficiency is  defect  of  estate  sufficient  to  qualify  a  man  to 
be  a  juror.]]  This  formerly  depended  on  a  variety  of  sta- 
tutes (/v),  but  now  on  the  6  Geo.  IV.  c.  50,  alone.     By  this 


(/)  Vide  sup.  vol.  ii.  p.  492.  ciendo.  Ibid.  s.  1,  and  3  Bl.  C.  362. 

(g)  Co.  Litt.  156  b.  (/c)  It  appears  from  Blackstone  (3 

(h)  6  Geo.  4,  c.  50,  s.  2.     It  lias  Bl.  C.  362),  that  by  stat.  VVestm.  2, 

been  doubted  whether,  since  the  peer-  13  Edw.  1,  c.  38,  the  general  qualifi- 

age  has  been  llius  made  matter  of  ex-  cation  for  juries  in  assizes  was  20s.  by 

emption,  it   is  any  longer  matter  of  the  year,  which  was  increased  to  40s. 

challenge  by  the  parlies.     Vide  Arch.  by  21  Edw.  1,  st.  1,  and  2  Ikn.  5, 

Pr.  by  Cliitty,  p.  332.     But  it  is  ap-  st.  2,  c.  3.    This  was  doubled  by  27 

prehended  that  this  cannot  take  away  Eliz.  c.  6,  whicli  required  an  estate  of 

their  right  of  challenge.  freehold  to  the  yearly  value  of  4/.  at 

(0  Ibid.  s.  3.     See  as  tothcchal-  the  least.     But  the   value  of  money 

lengcs  of  alienage  to  a  special  juror,  greatly  decreasing,    the   qualification 

R,  V.  Sutton,  8  B.  &  C.  417.  was  raised  by  a  temporary  act,  16  & 

{j)  Except  in  the  case  of  a  jury  of  17  Car.  c.  3,  to  20/.  per  ann.,  and  on 

matrons  upon  the  writ  d»  ventre  inipi-  the  expiration  of  that  act  was  after- 
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statute  the  qualification  of  a  juror,  generally,  is  as  fellows  : 
He  must  be  between  twenty-one  unii  sixty  years  of  age, 
and  must  have  within  the  county  in  which  he  resides,  mod 
in  which  the  action  is  to  be  tried,  in  his  own  name,  or  in 
trust  for  him,  10/.  by  the  year  above  reprises,  in  Undft  or 
tenements  of  freehold,  copyhold  or  customary  tenure,  or  of 
antient  demesne,  or  in  rents  issuing  out  of  such  lands  or 
tenements,  or  in  such  lands,  tenements  and  rents  taken  to- 
gether, in  fee  simple,  fee  tail,  or  for  the  life  of  himself  or 
some  other  person ;  or  he  must  have  within  the  same  county 
201.  by  the  year,  above  reprises,  in  land  or  teaenwiN, 
held  by  lease  for  twenty-one  years  or  longer,  or  for  a  term 
of  years  determinable  on  any  life  or  lives ;  or  he  must  be 
a  householder,  rated  or  assessed  to  the  poor  rate,  or  to  tha 
inhabited  house  duty  in  Middlesex,  on  a  value'of  not  leM 
than  30/,,  or  (in  any  other  county)  on  a  value  of  not  lets 
than  20/. ;  or  he  must  occupy  a  house  containing  not  less 
than  fifteen  windows  (i).  And  the  want  of  any  such  qua- 
lification is  a  ground  of  a  challenge (w).  Q3.  Jurors  may 
be  challenged  propter  affectum,  for  suspicion  of  bias  or 
partiality.  This  may  be  either  a  principal  challenge  or 
to  the  favour  :^  the  distinction  between  which  has  been 
already  explained  in  reference  to  challenges  to  the  array. 

wards  fixed  by  4  &  5  W.  &  M.  c.  24.  to  the  jurors  in  towM  eorpente  or 
•t  10/.  per  ana.,  and  6{.  in  Wales,  of      counties  corporate.    pOMMuag  j« 


freehold  land  or  copyhold  ;  which  was  dictkuw  «f  lli«ir  own  ;  tiko  pooola  of 

the  first  time  that  copyholders  were  whose  juries  ere  to  be  prepeied   is 

allowed  to  serve  on  juries  in  the  supe-  mauiter  before  Mcustomed  (sect  50)  ; 

I ior  courts.    In  addition  to  which  it  and  m  to  LmJ**  jwoft,  reUuaad  10 

was  afteiwards  provided,  by  3  Geo.  2.  try  issues  out  of  tke  superior  eoufU, 

c.  25.   that  any   leaseholder  for  500  the  act  provides  e  qualificaiioQ  differ- 

years  absolute,  or  any  term  determin-  ent  from  the  general  one.  vix.  that  • 

able  on  a  life  or  lives,  of  the  clear  yearly  juror  must   be  s  hooaohoUer  or  tbo 

value  of  20/.  over  and  above  the  rent,  occupier  of  a  shop,  warekoase.  count- 

should  be  qualified.  ing-house,  chambers  or  office,  for  the 

(/)  The  geneial   qualification  pre-  purpose  of  trade  or  commerce,  within 

scribed  by  this  act  applies  not  only  the  city,  and  have  lands,  tenements  or 

to  jurors  impanelled  to  try  issues,  but  peisonal  estate  of  ttte  value  of  lOOC 

to  jurors  on   writs  of  inquiry   before  (Ibid.) 

sheriffs.     It  does  not  apply,  however,  (ai)  6  Geo.  4,  c.  SO,  s.  27. 
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As  regards  challenges  to  the  polls,  it  is  laid  down  as  a 
cause  of  principal  challenge — Qhat  a  juror  is  of  kin  to 
either  party  within  the  ninth  degree  (w) ;  that  he  has 
been  arbitrator  on  either  side ;  that  he  has  an  interest  in 
the  cause ;  that  there  is  an  action  depending  between  him 
and  the  party  ;  that  he  has  taken  money  for  his  verdict ; 
that  he  has  formerly  been  a  juror  in  the  same  cause ;  that 
he  is  the  party's  master,  servant,  counsellor,  steward  or 
attorney,  or  of  the  same  society  or  corporation  with  him.]] 
And  that  on  the  other  hand,  challenges  to  the  favour  are 
where  the  objection  is  founded  on  [[some  probable  circum- 
stances of  suspicion,  as  acquaintance  and  the  like  (o).^ 
Challenges  of  either  kind  are  disputed,  like  those  to  the 
array,  by  triors  ;  the  practice  as  to  whom,  in  the  case  of 
challenges  to  the  polls,  is  stated  as  follows.  [^The  triors, 
in  case  the  first  man  called  be  challenged,  are  two  indif- 
ferent persons  named  by  the  court ;  and  if  they  try  one 
man  and  find  him  indifferent,  he  shall  be  sworn*  and  then 
he  and  the  two  triors  shall  try  the  next ;  and  when  another 
is  found  indifferent  and  sworn,  the  two  triors  shall  be 
superseded,  and  the  two  first  sworn  on  the  jury  shall  try 
the  rest(/?). 

4.  Challenges  propter  delictum  are  for  some  crime  or 
misdemeanor  that  affects  the  juror's  credit,  and  renders 
him  infamous.]]  As  for  an  attainder  of  treason  or  felony; 
unless  he  shall  have  obtained  a  free  pardon  j  or  for  out- 
lawry (q). 

Besides  these  challenges(r),  which  are  exceptions  against 

(n)  See  Onions  «.  Naish,  7  Price,  (p)  Co.  Litt.  158.    If  the  challenge 

263  ;  Hewitt  v.  Ferneley,  ibid.  234.  is  a  principal  one,  however,  it  may  be 

(o)  Finch,  L.  401.  It  is  remark-  tried  by  the  court,  without  the  in- 
able  that  in  the  nem6da  or  jury  of  the  lervention  of  triors,  and  the  juror 
antient  Goths,  there  was  a  distinction  himself  may  be  examined  as  to  the 
similar  to  ours,  as  to  the  nature  of  the  matter  of  challenge,  if  it  do  not  tend 
challenges:  "  Licebat  palam  eicipere,  to  his  discredit.  Arch.  Pr.  by  Chitty, 
et  ionper  ex  prohabili  cama  tres  repu-  355. 

diari ;  ttiam  plurei  ex  causa  prtrgnanti  (p)  6  Geo.  4,  c.  50,  s.  3. 

et  manifetta." — Stiern.  1.  1,  c.  4.  (r)  It  is  to  be  observed,  that  the 
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the  fitness  of  jurors,  and  whereby  they  may  be  excluded 
from  serving,  there  are  also  other  causes  to  be  made  use 
of  by  the  jurors  themselves,  which  are  matters  of  exemp- 
tion ;  whereby  their  service  is  excused^  and  not  excluded. 
These  exemptions  formerly  depended  on  various  statutes, 
customs,  and  charters,  but  now  depend  on  the  6  Geo.  IV. 
c.  60,  alone.  The  persons  exempted  are  as  follows:  all 
peers ;  judges  of  the  superior  courts ;  clergymen ;  Roman 
Catholic  priests,  who  have  qualified  ;  disst-ii  iiiisters, 

whose  meeting  is  duly  registered,  and  who  i  lo  secu- 

lar occupation  but  that  of  schoolmaster,  and  who  produce 
the  certificate  of  some  justice  of  the  peace  of  their  having 
qualihed ;  Serjeants,  barristers,  and  advocates  actually 
practising ;  attorneys,  solicitors,  and  proctors  actually  prac- 
tising, and  taking  out  their  certificates;  officers  of  all 
courts  of  law  or  equity,  or  of  ecclesiastical  or  admiralty 
jurisdiction,  actually  exercising  their  duties;  coroners, 
gaolers,  and  keepers  of  houses  of  correction ;  physicians, 
surgeons  and  apothecaries,  duly  admitted  to  practise,  and 
practising;  officers  of  the  royal  army  or  navy  on  full  pay; 
licensed  pilots  and  masters  of  vessels  in  the  buoy  or  light 
service,  licensed  by  the  Trinity  House,  or  lord  warden  of 
the  cinque  ports ;  royal  household  servants ;  officers  of 
customs  and  excise ;  sheriffs'  officers ;  high  constables,  and 
parish  clerks  («). 

If  a  sufficient  number  of  jurors  do  not  appear,  or  if  by 
means  of  challenges  a  sufficient  number  of  unexception- 

case  of  a  formal  challenge,  whether  to  jerlton  to  a  particular  juror,  the  ummI 

the  airay  or  the  polls,  has  now  become  course  now  is,  simply  to  inlimate  the 

infrequent;  for  where  the  sheriff  is  not  objection  to  the  proper  edicer  of  the 

indiiferent,  the  venire  may  be  directed  court,  who,  unle>s  the  matter  be  di»- 

in  the  first  instance  to  the  coroner,  as  puted  on  the  other  side,  will  refrain 

before  mentiooed  ;  and  supposing  it  to  from  calling  him.    So  that  the  learning 

be  directed  to  the  sheriff,  this  will  be  a  of  chillenges  (though  still  of  gieat  im- 

suflficient  ground  not  only  for  chal-  portance)  is  rarely  illustrated  by  the 

lenge,  but  for  moving  in  airest  of  judg-  modern  practice  of  the  court*, 
ment  after  the  verdict.     (Archb.  Pr.  (i)  6  Geo.  4,  c.  60,  s.  2. 

by  Chit.  351.)    So  in  case  of  any  ob- 
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able  ones  do  not  remain,  [[either  party  may  pray  a  tales. 
A  tales  is  a  supply  of  such  men  as  are  summoned  upon  the 
first  panel,  in  order  to  make  up  the  deficiency.  For  this 
purpose  a  writ  of  decern  tales,  octo  tales,  and  the  like,  was 
used  to  be  issued  to  the  sheriff  at  common  law,  and  must 
be  still  so  done  at  a  trial  at  bar,  if  the  jurors  make  default. 
But  at  the  assizes,  or  sittings  at  nisi  prius,^  the  judge  is 
empowered,  by  the  6  Geo.  IV.  c.  50,  s.  37,  at  the  request  of 
either  party,  to  award  a  tales  de  circumstantibus  it),  that  is, 
to  command  the  sheriff  to  return  so  many  other  men  duly 
qualified  as  shall  be  present,  or  can  be  found,  to  the  num- 
ber required  for  making  up  a  full  jury ;  and  to  add  their 
names  to  the  former  panel.  But  in  the  case  of  common 
jurors  (of  whom  seventy-two  are  usually  returned  on  the 
same  common  jury  panel  {u)  )  it  happens  of  course  but 
rarely  that  the  whole  are  exhausted  so  as  to  make  a  tales 
necessary ;  and  in  special  jury  causes  the  deficiency  is,  by 
the  same  statute,  directed  to  be  made  up  from  the  common 
jury  panel,  if  a  sufficient  number  can  be  found  {v).  But 
if  such  number  be  not  found,  there  is  then  to  be  a  tales 
de  circumstantibus  in  manner  before  directed.  No  tales, 
however,  can  be  awarded  in  a  special  jury  cause,  at  the 
instance  of  the  plaintiff,  unless  the  defendant  concurs  {w). 
The  necessary  number  of  twelve  qualified  persons  being 
at  length  obtained,  they  are  then  separately  sworn  "  well 
and  truly  to  try  the  issue  between  the  parties,  and  a  true 
verdict  to  give  according  to  the  evidence;"  and  hence  they 
are  denominated  the  "  jury,"  jurata  (x),  and  the  "jurors," 
juratores  {y). 

(0  F.  N.  B.  166 ;  Reg.  Brev.  179.  selecti  jitdices  of  the  Romans  bore  in 

(«)  Vide  sup.  p.  589.  many  respects  a    remarkable  resem- 

(»)  6  Geo.  4,  c.  50,  s.  37.  blance  to  our  juries,  — for  they  were 

(w)  Arch.  Pr.  by  Chilfy,  325.  first  returned  by  the  praetor ;  then  their 

(x)  As  to  the  affirmation  in  lieu  of  names  were  drawn  by  lot,  till  a  certain 

oath  in  case  of  Quakers,  &c.  see  3  &  number  was  completed ;  then  the  par- 

4  Will.  4,  c.  49,  and  c.  82;  1  &  2  ties   were  allowed    their  challenges; 

Vict.  c.  77  ;  6  &  7  Vict.  c.  85,  s.  2.  next  they  strmk  what  we  call  a  tales  ; 

(t/)  Blackstone   remarks   that    the  lastly,  the  judges,  like  our  jury,  were 
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QTlie  jury  are  now  ready  to  bear  the  mertts ;  and  to  fix 
their  attention  the  closer  to  the  facts  which  they  are  im- 
panelled and  sworn  to  try,  the  pleadimgs  art  opned  to 
theia  by  counsel  ou  that  side  which  bokb  the  afinBatiTe 
of  the  questioQ  in  issue.  For  the  iamie  ia  aaid  to  lie,  and 
proof  is  always  fir  '  iired  upon  that  aide  whieh  aAnM 
the  matter  in  qir  );  in  which  our  Uw  afreea  wiCK 

the  civil  (a) :  **  ei  incumbit  probaiio,  ifui  liicit,  mou  qmi  tgai : 
cum  per  I  '    'lammUatUr 

The  o})< !     ^  it  haa  been 

transacted  in  the  court  above;  the  )  atwna  of 

the  action,  the  (1  'her 

proceedings;  aiii  ,      ,  ,  -.e  ia 

joined,  which  is  there  sent  down  to  be  li  <^.     In- 

stead of  which  formerly  ( ' 

the  pleadings,]]  then  in  L..v...,  ^„  .=..* 

by  the  court,  and  the  matter  in  i  I  to 

their  capacities.  The  nature  of  the  case,  and  the  < 
intended  to  be  produced,  are  next  hud  belbra  t 
counsel  also  on  the  same  side ;  and  when  their  evi 
gone  through,  the  advocate  on  the  other  aide  oj 

kwora.    (AscoQ.  in  Cie.  Vwr.  1.  6;  C— yy.  3  BmI,  19S.    Aad  it  »  « 

3  Ul.  Com.  366.)     ile  »l>o  rMMrkt  •  geiMnl  nUa.  ikM  »te«»  iM  MHM  ii 

learned  writer  of  our  own,  Dr.  Padio-  on  tbe  lifa  ih  Ataik  •t  a  panoa  o«m 

gal  bath  shown  in  an  elaborate  woik  eustiog,  the  ptaof  lies  oa  tka  party 

(pub.   A.  D.   1769)   so  m^oy  rcaeai*  asMftiaf  tka  daalk.     As  to  tka  p(»> 

blances  between  the  luuicmt  of  iba  aaaptifa  flvidaaea  Mftdeat  i 


Greeks,  the  judicts  selteii  of  the  Ro-  c«aca.  laa  2  Roll.  Repu  461  ;  Diciaaa 

mans  and  the  juries  of  the  Cogli&h,  v.   Evaas.  6  T.  R.  57 ;     Wilsaa  •. 

that  he  is  tempted  to  conclude  that  tbe  Hodgea,   3    East.  312;  R.  v.    H«r> 

latter  are  derived  from  the  loimer    As  borne,   2  A.  &    E.  640;  Raodle  «. 

tothederivationof  our  juries,  how«vcr.  Lory,  6  A.  &  E.  218  j  Nepeaa  ».  Doe. 

vide  sup.  p.  587.  d.  Knight.  2  Mee.  i  W.  910;  Sillick 

(t)  Calder  v.  Rutherford,  3  Brod.  w.  Booth,  1  You.  tt  C.  N.  C.  117.  Et 

&  Bing.  302;  Evans  f.  Birch, 3  Camp.  vide  as  to  the  particular  case  of  te- 

10.     But  there   are   cases  in  which  naots  for  life,  or  eeituy  qm«  vim,  stat. 

the  law  presumes  the  affirmative,  and  19  Car.  2.  c.  6;  6  Ana.  c  18. 
where  consequently  tbe  negative  must  (a)  Ff.  22,  3,  2 ;  Cod.  4,  19,  23. 

be  proved  by  the  party  asserting  the  (ft)  Fortesc.  c.  26. 

negative.    See  Williams  v.  East  India 
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[[adverse  case,  and  supports  it,]]  if  its  nature  so  require, 
[[by  evidence;  and  then  the  party  which  began  is  heard  by 
way  of  reply.]]  But  no  reply  is  allowed  unless  evidence 
be  given  in  answer  to  the  case  first  stated  (b). 

The  nature  of  the  present  work  is  not  adapted  to  a  full 
disquisition  on  the  numberless  niceties  and  distinctions 
which  attend  the  law  of  evidence  (c).  We  must  confine 
ourselves  to  a  few  observations  on  the  nature  of  evidence 
in  general,  and  a  notice  of  some  of  its  leading  rules  and 
maxims. 

Proofs,  or  evidence,  (for  the  terms  are  generally  used 
as  synonymous,)  are  either  written  or  parol.  The  former 
consist  of  records,  deeds,  or  other  writings,  (which  may  be 
either  of  a  public  or  private  description  (c?)  )  ;  the  latter,  of 
witnesses  personally  appearing  in  court,  and  sworn  ie)  to 
the  truth  of  what  they  depose. 

With  respect  to  witnesses,  [[there  is  a  process  to  bring 
them  in  by  writ  of  suhpcena  ad  testificandum  (f) ;[]  which 
commands  them,  laying  aside  all  excuses,  and  on  pain  of 
forfeiting  lOOZ.,  to  appear  at  the  trial,  and  give  their 
evidence.  And  it  may  contain  a  clause  of  duces  tecum, 
requiring  them  to  bring  at  the  same  time  all  such  deeds 
or  writings  in  their  possession  or  power  as  the  party  who 
issues  the  subpoena  may  think  material  for  his  purpose. 

(6)  There  is  an  exception  however  of  public  books  not  judicial,  Jewison  », 

to  this  in  the  case  of  the  crown,  which  Dyson,  ibid.  540 ;  Rowe  v.  Brenton,  8 

is  always  entitled  to  reply.  B.  &  C.  743  ;  of  title  deeds,  Wollas- 

(c)  There  exist  two  admirable  trea-  ton  v.  Hakewill,  3  Man.  &  Gr.  297. 
lises  on   this   subject;  those  of  Mr.  (e)  Quakers,   &c.  are  allowed  to 
Phillips  and  of  Mr.  Starkie.  affirm,   without    oath.     See    statutes 

(d)  As  to  the  admissibility  in  evi-  cited  supra,  p.  602,  note  (i).  The 
dence  of  letters  of  an  agent,  Jones  v.  former  statutes  on  this  subject  were  7 
Shears,  4  A.  &  E.  832  ;  of  entries  in  &  8  Will.  3,  c.  34  ;  22  Geo.  2,  c.  46, 
parish  books,  Taylor  v.  Devey,  7  A.  ss.  36.  37 ;  22  Geo.  3,  c.  30;  9  Geo. 
&   E.  409;  of  an  antient  survey  of  4,  c.  32. 

manor,  ibid.  617  ;  of  books  of  treasurer  (/)  As   to   subpoena.    Garden    v. 

of  charity,  Doe  J.  Graham  v.  Hawkins,  Creswell,  2  Mee.  &  W.  319  ;  Scholes 

2  A.  &  E.  N.  S.  212 ;  of  judgments,  v.  Hilton,  10  Mee.  &  W.  15. 
Christy  v.  Taocred,  9  Mee.  &  W.  438  ; 
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In  the  event  of  the  non-attendance  of  «  person  so  sub- 
pcenaed,  and  his  inability  to  show  any  lawful  ground  of 
excuse,  (such  as  that  of  dangerous  illness,)  he  is  consi- 
dered as  having  committed  a  contempt  of  court,  and  is 
liable  to  an  attachment,  (a  species  of  criminal  proccM,) 
under  which  he  may  be  punished  for  such  contempt.  And 
an  action  will  also  lie  against  him,  at  suit  of  the  p^rtj 
grieved,  to  recover  compensation  for  any  Iom  that  may  be 
occasioned  by  the  non-attendance  (y).  QBut  no  wttneM, 
unless  his  reasonable  expenses]]  for  the  whole  period  of 
his  attendance,  eundo,  morandtt,  et  redeumdOf  Qare  tendered 
him,  is  bound  to  appear  at  all ;  nor  if  he  appears,  u  be 
bound  to  give  evidence  till  such  charges  are  actually  paid 
him;]]  and  he  is  also  protected  during  the  same  period 
from  any  arrest  for  debt  ( k).  If  it  be  aacertaioed  beforehand 
that  a  person  required  as  a  witneae  will  be  unable  to  atteod 
the  trial  from  permanent  sicknesa  or  infirmity,  or  abaenee 
in  parts  beyond  the  court's  jurisdiction,  the  court  is  em- 
powered, by  1  Will.  IV.  c.  2*2,  to  issue  a  ssion  for 
his  examination  at  any  place  out  of  the  i  'n,  or  to 
order  his  examination  upon  interrogatories  or  otherwise, 
at  any  })lace  within  the  jurisdiction,  (as  the  case  may 
require) ;  and  such  examination  may  afterwards  be  read 
in  evidence  at  the  trial,  provided  the  witnesses  be  dead,  or 
(in  case  of  sickness  or  infirmity)  provided  his  disability 
still  continues  ;  but  otherwise  not  without  consent  of  the 
party  against  whom  it  is  offered  (i). 
QAIl  witnesses,  of  whatever  religion  {k)  or  country,  that 

(g)  An  action  will  also  lie  on  the  where  it  was  laid  dowa.  tkal  iIm  ••■• 

Stat.  5  VAh.  c.  9,  to  recover  a  penalty  privilege  applied  to  mtl  perso«a(»k*- 

of  10/.  at  the  suit  of  the  party  grieved.  tber  witnesses  or  ttot)  who  had  htmd 

Hut  this  proceeding  is  not  an  usual  Jide  occasion  to  atteod. 

one.     As  to  the  action  at  common  law  (i)  1  Will.  4,  c.  22,  i.  10.     As  to 

for  non-attendance,  see  Davis  v.  Lovell,  coramissions  to  examioe  wiuieMOi  tee 

1    Horn  &  Hurl.  451.     As  to  attach-  Clay  c.  Stephenson,  7  A.  &  £.  185. 

ment  for  non-attendance,  Scholes  i'.  (k)  An    atheist   is  not  competent, 

Hilton,  ubi  sup. ;  Chapman  v.  Davis,  1  Surk.   £v.  81,  and  the  authorities 

1  Dowl.  N.  S.  239.  there  cited. 

(/t)  Meekiast'.Smitb,  lH.Bl.t>36. 
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[^have  the  use  of  their  reason  (Z),  are  to  be  received  and 
examined.]]  To  this,  indeed,  there  were  formerly  two  ex- 
ceptions. For  persons  that  were  infamous,  that  is,  of  such 
character  that  they  might  be  challenged  as  jurors  -propter 
delictum (m),  were  wholly  inadmissible  as  witnesses;  and 
persons  interested  in  the  testimony  they  were  to  give  (how- 
ever slight  that  interest  might  be)  were  also  incompetent 
to  be  heard  as  witnesses  on  the  side  of  the  question  to 
which  their  interest  inclined.  But  the  principle  of  abso- 
lute exclusion  in  these  cases,  though  once  among  the  most 
settled  peculiarities  of  the  English  law,  has  been  eradicated 
from  it  by  a  recent  act  of  parliament,  and  the  objection  is 
now  admissible  only  as  affecting  the  credibility,  and  not 
the  competency,  of  the  witness ;  it  being  provided  by  6  &;  7 
Vict.  c.  85,  that  no  person  offered  as  a  witness  shall  here- 
after be  excluded,  by  reason  of  incapacity  from  crime  or 
interest,  from  giving  evidence  either  in  person,  or  by  de- 
position, on  any  issue  or  inquiry  civil  or  criminal,  but  shall 
be  admitted  notwithstanding  he  may  have  an  interest  in 
the  matter  in  question,  or  in  the  event  of  the  trial  or  pro- 
ceeding, and  notwithstanding  that  he  may  have  previously 
been  convicted  of  any  crime  or  offence.  It  is  declared, 
however,  that  this  provision  is  not  to  render  competent 
any  party  to  the  suit  or  proceeding  individually  named  in 
the  record  (n),  or  any  person  on  whose  immediate  and 
individual  behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such 
persons  respectively. 

The  oath  is  administered  to  the  witness  in  general  upon 
the  New  Testament,  but  to  the  believers  in  other  religions 
than  the  Christian,  in  the  forms  appropriate  to  their  creed  ; 
and  by  1  &  2  Vict.  c.  105,  it  is  declared  and  enacted  that 

(i)  A  child  too  young  to  understand  (n)  The   act  here   adds,  "or   any 

the   nature  of  an   oath,  or   an   adult  lessor  of  the  plaintiff,  or   tenant  in 

unable  from  mental  infirmity  to  under-  ejectment,   or   the    person   in    whose 

stand  it,  is  incompetent.     Ibid.  right  a  cognizance  may  be  made  ia 

(m)  3  Bl.  Com.  370.  replevin." 
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in  ali  cases  in  which  an  oath  is  administered  either  to  a 
juryman  or  a  witness,  or  tu  a  dejwnent  in  any  proceeding 
civil  or  criiuinaly  in  any  court  of  law  or  equity,  or  on 
aj)j)ointment  to  any  office  or  eat  ploy  men  t,  or  on  any 
occasion  whatever,  such  person  is  bound  by  the  oath  ad- 
ministered, provided  it  be  administered  in  such  form  aod 

ih  such  ceremonies  as  he  may  declare  to  be  binding,  aod 
in  case  of  false  -  he  may  be  convicted  of  perjury  as 

well  as  when  wj. .red  in  the  form  and  with  the  cere- 
monies most  commonly  adopted. 

A  witness  is  not  bound  to  answer  any  qu  N 

Lo  expose  him  to  criminal  punishment  or  pcK-. :_.  ^u,. 

But  by  40  Geo.  III.  c.  37,  it  is  declared  and  enacted  that 
he  cannot  by  law  refuse  to  answer  a  question  relevant  to 
the  matter  in  issue,  the  answering  of  which  has  no  tendency 
to  expose  him  to  a  penalty  or  forfeiture  of  any  nature 
whatsoever,  by  reason  only,  or  on  the  sola  ground,  that 
the  answering  of  such  question  may  establi-"^:  "  *  "1  to 
establish  that  he  owes  a  debt^  or  is  otherwise  tj  a 

cicil  >uit. 

A  counsel,  attorney  or  solicitor  (p)  also  is  n  it  l»  Hni>l  .>! 
r\on  at  liberty  to  divulge  the  secrets  of  the  cau>r  with 
which  he  may  have  become  confidentially  intrusted ;  nor 
can  official  persons  be  called  upon  to  disclose  any  matter 
of  state,  the  publication  of  which  may  be  prejudicial  to  the 
community.  But  the  law  recognizes  no  other  privilege  in 
this  matter ;  and  compels  all  other  professional  persons, 
whether  physicians,  surgeons,  or  divines,  to  divulge  the 
secrets  (if  relevant  to  the  issue),  with  which  they  have 
become  professionally  acquainted  ;  and  will  not  allow  even 
a  servant  or  private  friend  to  withhold  a  relevant  fact, 

(<0  Stark.  £v.  136.  B.  &  Ad.  502  ;  MaratM  «.  Oovmc, 

(p)  Rex  r.  Duchess  of  Kingston,  1  A.  Ac  E.  31 ;  Doe  d.  Strode  v.  Sea- 

n  St.  Tr.  246;  Wilson  v.  Rastall,  4  ton,  2  A.  &    E.  171  ;  Turqaand  v. 

T.  R.  753 ;  Croraack  v.  Healhcote.  2  Knight.  2  Mee.  &  \V.  98 ;  Doe  d. 

Biod.  &  BiDg.4  ;  Bramwell  v.  Lucas,  Peter  v,  Walkias,  3  Bing.  \.  C.  421. 

2  B.  &  C.  745  ;  Griffith  i\  Davies,  5 
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though  of  the  most  delicate  nature,  and  communicated  to 
him  in  the  strictest  confidence  (r). 

[[One  witness,  if  credible,  is  sufficient  evidence  to  a  jury, 
of  any  single  fact ;  though  undoubtedly  the  concurrence  of 
two  or  more  corroborates  the  proof.  Yet  our  law  considers 
that  there  are  many  transactions  to  which  only  one  person  is 
privy,  and  therefore  does  not  always  demand  the  testimony 
of  two,  as  the  civil  law  universally  requires.  "  Unius  re- 
sponsio  testis omnino  non  audiatur  («)•"]]  To  extricate  itself 
from  which  inconvenience  the  modern  practice  of  the  civil 
law  courts  has  resorted  to  an  expedient  more  ingenious 
than  satisfactory.  QFor  as  they  do  not  allow  a  less  number 
than  two  witnesses  to  be  plena  prohatio,  they  call  the  tes- 
timony of  one,  though  never  so  clear  and  positive,  semi- 
plena  prohatio  only,  on  which  no  sentence  can  be  founded. 
To  make  up  therefore  the  necessary  complement  of  wit- 
nesses, when  they  have  one  only  to  a  single  fact,  they 
admit  the  party  himself  (plaintiff  or  defendant)  to  be 
examined  in  his  own  behalf,  and  administer  to  him  what 
is  called  the  suppletory  oath, — and  if  his  evidence  happens 
to  be  in  his  own  favour,  this  immediately  converts  the  half 
proof  into  a  whole  one.]]  The  law  of  England,  on  the 
other  hand,  pursues  in  both  respects  an  opposite,  and,  as 
it  should  seem,  more  reasonable  course  ;  for  while  it  [[per- 
mits one  witness  to  be  sufficient  where  no  more  are  to  be 
had,[]  it  avoids  at  the  same  time  all  temptation  to  perjury, 
by  laying  it  down  as  an  invariable  rule,  [[that  "  nemo  testis 
esse  debet  in  propria  causa^^ 

After  the  examination  of  the  witness  by  the  party  for 
whom  he  is  called,  which  is  termed  his  examination  in 
chief,  he  is  subject  to  cross-examination  by  the  opposite 
party, — which  being  concluded,  he  may  then  be  re-ex- 
amined by  the  party  calling  him,  in  reference  to  any 
matters  suggested  by  the  cross-examination  (i).     The  evi- 

(r)  Wilson  v.    Rastall,   ubi  sup. ;  (f)    As   to   cross-examination    and 

Rex  t).  Uuchess  of  Kingston,  ubi  sup. ;  re-examination,  vide  Prince  v.  Samo, 

Vaillant  v.  Uodemead,  2  Alk.  524.  7  A.  &  E.  627. 

(»)  Cod.  4,  20,9. 
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dence  he  has  given,  thus  passes  through  a  close  and  Bevere 
scrutiny,  while  on  the  other  hand  it  receives  all  the  support 
and  protection  which  the  interests  of  justice  require. 

The  object  of  the  cross-exaniioatioo,  it  dioald  be  ob- 
served, may  not  only  be  to  obtain  new  facts  not  before 
elicited,  but  to  impeach  the  character  of  the  witness  for 
veracity.  He  may  therefore  be  asked  if  be  has  not  given 
a  contrary  account  of  the  same  matter  on  a  former  occa- 
sion, and  if  he  denies  this,  proof  may  then  be  given,  alimndt, 
that  he  has  done  so.  Evidence  may  also  be  offered  to 
prove  that  he  has  been  convicted  of  perjury,  or  tbe  like,  or 
generally  that  he  is  of  such  a  character  as  not  to  deaarve 
to  l}e  believed  upon  bis  oath.  But  no  evidence  can  be 
•;iven  against  him  of  particular  acts  of  miseoiMluct,  for  this 
would  be  to  engraft  another  trial  upon  that  which  is  al- 
ready before  the  jury,  and  not  only  perplex  the  adminis- 
tration of  justice,  but  put  the  witness  himself  to  the  unfair 
disadvantage  of  being  assailed  on  charges  of  which  he  had 
no  previous  notice  (u). 

The  nature  of  the  evidence  itself,  whether  obtained  from 
witnesses,  or  from  written  instruments,  is  the  next  point 
that  naturally  presents  itself  for  consideration,  and  the 
main  principles  of  the  law  connected  with  this  subject 
shall  here  be  briefly  stated. 

First,  then,  we  may  remark,  that  no  evidence  is  necessary 
as  to  matters  of  which  the  court  will  take  judicial  notice, 
— as  of  the  existence  of  a  war  in  which  the  country  is 
engaged,  and  which  has  been  recognized  in  acts  of  par- 
liament (jr);  or  of  matters  which  the  law  presumes, — as 
that  a  man  is  innocent  till  the  contrary  be  shown, — that 
all  oflicial  acts  have  been  done  in  due  form, — or  that  a 
man  proved  to  have  been  living,  witliin  a  certain  period, 
not  exceeding  the  known  limits  of  longevity,  is  still  in 

(tt)   1   SUrk.  Ev.   145;   Queen's  (i)  R.  t.  De  Berenger.  3  M.  &  & 

case.  2  Brod.  &  Bing.  299  ;  Speacely  67.    See  Russell  «.  Dickson,  6  Biag. 

V.  De  Willot,  7  East.  108  ;  Carpenler  442  ;  Bnine  v.  Tbompsoa.  2  G.  fie  D. 

t).  Wall,  11  A.  &  E.  803.  1 10. 

VOL.  III.  B  B. 
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existence  (x).  Nor  is  evidence  in  general  necessary  with 
respect  to  matters  which  the  opposite  party  has  admitted 
to  be  true  (y);  and  it  is  of  course  always  dispensed  with, 
as  to  matters  upon  which  an  admission  has  been  made  for 
the  express  purpose  of  being  used  at  the  trial.  And  in 
reference  to  this  subject  we  may  remark,  that  by  a  recent 
rule  of  the  courts  (z),  either  party  may,  after  plea  pleaded, 
and  within  a  reasonable  time  before  the  trial,  call  on  his 
adversary  to  admit,  for  the  purpose  of  the  trial,  the  exe- 
cution of  any  written  or  printed  documents  which  the 
former  party  intends  to  produce  in  evidence,  and  if  the 
judge  before  whom  the  application  is  discussed,  thinks  it 
a  reasonable  one  under  the  circumstances  of  the  case,  and 
the  party  so  called  upon  refuses  an  admission,  the  costs 
of  proving  the  document  will  be  thrown  upon  such  party, 
whatever  may  be  the  result  of  the  cause.  Again,  it  is  a 
fundamental  rule,  that  no  evidence  is  admissible  except 
upon  the  point  in  issue  (a).  [^Therefore  in  an  action  of 
debt,  where  the  defendant  denies  his  bond,  by  the  plea  of 
non  est  factum,  and  the  issue  is  whether  it  be  the  defend- 
ant's deed  or  no,  he  cannot  give  a  release  of  this  bond 
in  evidence ;  for  that  does  not  destroy  the  bond,]]  but 
shows  only  that  it  is  discharged ;  and  therefore  does  not 
support  his  side  of  the  issue,  which  is  the  allegation  that 
the  bond  alleged  against  him  is  not  his  deed.  Instead  of 
7ion  est  factum,  he  should  have  pleaded  the  release. 

Another  rule  of  the  same  general  nature  is,  that  none 
but  the  best  evidence  shall  be  adduced  (b) ;  by  which  we 

(i)  Doe  V.  Nepean,  5  13.  &  Ad.  W.  304 ;  Spencer  v.  Barougli,  ibid. 

86;  S.C.  (in  error)  2  Mee.&  W.  894.  425  ;  Bingham  v.  Stanley,  2  A.  &  E. 

(y)    Rex    f.    Gardner,    2  Camp.  N.S.I  17;  Gould  d.  Oliver,  2  Man. 

613  ;  Rex  t;.  Topham,  4  T.  R.  126  ;  &  G.  208. 

Brickett  v.  Hulse,  7  A.  &  E.  454.  (s)  Reg.  Gen.  H.  4  W.  4,  r.  20. 

As  to  the  effect  of  admissions  implied  See  Lewis  i;.  Howell,  6  A.  &  E.  769 ; 

upon   the  pleadings,   by  omitting   to  Kutter  v.   Chapman,  8  Mee.  &  W. 

traverse  a  fact  alleged  or  otherwise,  388  ;  Spencer  v.  Barough,  ubi  sup. 
see  Digby  v.  Thompson,  4  B.  &  Ad,  (a)  3  Bl.  Com.  367  ;  B.  N.  P.  298  ; 

821  ;  Stracy  v.  Blake,  1   Mee.  &  W.  Hey  v.  Moorhouse,  6  Bing.  N.  C.  52. 
168;  Bennion  v.  Dnvison,  3  Mee.  &  (6)  3  Bl.  Com.  368;  1  Stark.  Ev. 

W.  179 ;  Smith  v.  Martin,  9  Mee.  &  389,  edit.  1824. 
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are  to  understand  that  that  which  U  of  a  aecoodary,  shall 
not  be  substituted  for  that  which  is  of  a  primary  kind, 
where  the  primary  evidence  is  accessible, — a  rule  founded 
on  the  presumption  that  such  a  substitution  is  probably 
prompted  by  some  sinister  motive.    Thna  it  w  y 

lield  that  the  contents  of  no  private  deed  or  wt.v..._  v.ui 
distinguished  from  a  record  or  other  public  document)  can 
be  proved  by  a  copy  (still  less  by  mere  oral  erideoce),  if  the 
writing  be  in  existence,  and  can  be  procti- ■'  ^r  *'•-  pvty 
by  whom  the  proof  is  offered, —  but  the  wj.  uslbo 

produced  (c).  And  upon  the  same  principle,  it  there  aboold 
be  occasion  to  prove  its  execution  by  a  witness,  (a  proof 
that  the  law  in  general  requires,  unless  it  be  30  years  old, 
and  come  out  of  the  possession  of  some  pertoo  nftturally 
entitled  to  the  custody  (</),)  this  can  only  be  done  by 
culling  the  particular  person  (if  any)  wboae  name  it  tfaeraon 
\\  ritten  as  attesting  the  execution  (e) ;  or  by  calling  one  of 
them  at  least,  if  there  be  several ;  or  by  piOTing  that  socb 
attesting  witnesses  are  all  dead  or  otherwise  incapable  of 
giving  their  testimony  (/),  and  then  adducing  secondary 
evidence  of  the  execution,  as  by  proof  of  the  handwriting 
to  one  or  more  of  their  signatures  (y).  And  so  strict  is 
this  rule  in  its  nature,  that  even  tlie  admission  of  the  party 
himself,  that  the  instrument  was  executed  by  him,  (unless 

(c)  M'Gahey  v.  AUiod.  2  Mee.  ^  360 ;  Crosby  «.  Pwey,  1  TauM.  964 ; 
\\.  206;  Jooes  i<.  Tarletoo,  9  Mee.  Wvd  r.  Welk.  ibid.  461  ;  Sviie  «. 
&  \V.  675  ;  Howard  i>.  Smith,  3  Man.       Bell.  5  T.  R.  371. 

i  (Jr.  254.  (g) Nelson  v.  Whiuall.  1  B.&  Aid. 

(d)  H.  N.  P.  255  ;  2  Phil,  on  Ev.  19  ;  Doe  d.  RowUndaon  ».  Wain. 
203  ;  Doe  d.  Neaie  v.  Samples,  8  A.  wrifkt,  5  A.  &  E.  520  ;  Brown  v. 
v^  E.  151.  Thomton.6A.&E.185iR.t.Koo(M. 

(e)  Cilleu  t>.  Abbott.  7  A.  &  E.  ibid.  198 ;  Doe  d.  Beck  ».  Hukin, 
783  ;  Poole  v.  Warren.  8  A.  &  E.  ibid.  495;  Doe  d.  Baaaett ».  Me«.  7 
582  ;  Collins  v.  Bayntun,  1  A.  &  E.  A.  &  £.  240  ;  Doe  d.  Edwvd  r.  Gun- 
N.  S.  117.  The  declaration  of  a  sub-  ning,  ibid.  243  ;  M'Gahey  v.  Alston, 
scribing  witness  that  he  had  forged  2  Mee.  &  W.  206;  Falmouth  (Earl) 
the  deed,  is  not  admissible.  Stobart  v.  Roberts,  9  Mee.  &  W.  469 ;  IJoyd 
V.  Dryden,  1  M.  &  W.  615.  v.  Mostyn,  10  Mee.  4c  W.  478. 

(/)  Adams  i.  Kerr,  1   B.  &  P. 

rb2 
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such  admission  be  made  for  the  express  purpose  of  the 
trial,)  will  not  suffice  to  excuse  the  absence  of  the  attesting 
witness  {h). 

On  the  other  hand,  however,  it  is  held  that  there  are  no 
degrees  in  secondary  evidence  ;  but  that  where  the  circum- 
stances are  such  as  to  excuse  a  party  from  giving  the  pro- 
per or  primary  proof,  he  is  at  liberty  to  resort  to  any 
species  of  secondary  evidence  within  his  power  (i).  Thus 
where  the  defendant  is  let  into  secondary  evidence  of  the 
contents  of  a  letter,  by  showing  that  the  letter  itself  is  in 
the  possession  of  the  plaintiff,  who  has  had  notice  to  pro- 
duce it  in  court,  but  fails  to  do  so,  the  defendant  is  then 
at  liberty  to  give  oral  evidence  of  its  contents,  and  is  not 
bound  to  produce  a  copy,  though  in  fact  he  should  have 
kept  one  (k). 

Another  principal  rule  is,  that  hearsay/  evidence,  that  is, 
evidence  of  what  has  been  said  or  declared  out  of  court  by 
a  person  not  party  to  the  suit,  is  not  admissible.  For  our 
law  deems  it  unsafe  to  rely  upon  the  assertions  of  any 
person,  unless  he  be  called  as  a  witness  in  the  cause,  and 
deliver  his  testimony  under  the  sanction  of  an  oath,  and 
the  check  which  the  power  of  cross-examination  imposes  (Z). 
And  this  rule  is  so  absolute  that  the  death  of  the  person 
by  whom  the  statement  was  made,  and  the  consequent 
impossibihty  of  producing  him  as  a  witness,  makes  no 
difference.  Upon  the  same  principle  no  written  entry  or 
memorandum  made  by  a  person  not  party  to  the  suit  can 
in  general  be  admitted  as  evidence  even  after  his  death, 
between  the  plaintiff  and  defendant,  for  this  falls  under 
the  same  consideration,  and  is  in  effect  not  distinguishable 
from  hearsay  evidence. 

The  rejection  of  hearsay  is  subject,  however,  to  exception 

(h)   Abbot  V.  Plumbe,   1   Doug.  (k)  Brown  v.  Woodman,  6  Car.  & 

216 ;  R.  D.  Harringworth,  4  M.  &  S.  P.  206.     Per  Parke. 

354.  (/)  Wright  v.  Doe  <i.  Tatham,  7 

(t)  Doe  d.  Gilbert  v.  Ross,  7  Mee.  A.  &  E.  384  ;  Stobait  v.  Dryden,  1 

&  W.  102.  Mee.  fie  W.  616. 
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in  particular  cases.  For,  first,  the  declaration  of  a  third 
person  is  in  certain  instances  admitted  as  forming  part  of  the 
res  gesta,  or  as  deriving  particular  credibility  from  the  cir- 
cumstances under  which  it  waa  made.  Thus,  if  a  qtieation 
arises,  whether  a  third  person  committed  aD  act  of  bank- 
ruptcy, by  absenting  himself  from  hia  bouse,  his  oarn 
declaration  made  at  the  time,  that  he  did  so  to  aroid  a 
creditor,  is  good  .    '  '  fw).     So  the  ^      •       *'    *     vnif, 

or  other  receiverh,  i  strangers  to  li^  led 

in  evidence  after  their  death,  so  far  as  the  entries  therein 
tend  t(j  churge  tbem  with  the  receipt  of  mooey;  beeanw 
such  uckuowledgmenta  having  been  made  against  their  own 
interest,  are  entitled  on  that  ground  to  peculiar  weight  (•). 
Again,  declarations  or  statements  in  the  nature  of  heamj 
are  admitted,  where  efidenoe  of  that  description  happens 
to  constitute  the  natural  and  appropriate  means  of  proof; 
as  upon  questions  of  pedigree,  custom,  boundary,  and  the 
like  (o).  To  which  we  may  add,  as  another  exception  from 
the  general  rule,  that  a  statement  made  by  a  third  person 
will  be  receivable  as  evidence  against  the  plaintiff  or  de- 
fendant in  the  cause,  if  he  be  proved  to  have  been  present 
w  hen  the  statement  was  made ;  for  then  it  becomes  mate- 
rial to  consider,  whether  by  his  language  or  demeanour  on 
the  occasion,  it  appeared  to  receive  his  assent  (/>). 

These  rules  relate  to  the  admissibility  of  evidence  in  dif- 
ferent cases.  As  to  its  effect^  we  may  remark  in  general, 
that  it  may  be  either  positive  or  circumstantial  (y) ;  by  the 
former  of  which,  we  commonly  understand  a  proof  of  the 

(m)  1  Stark.  Ev.  48.  E.  525;  Wngbt  *.  Doe  ^  TaUum. 

(n)  Higham  V.  Ridgway,  10  Elast.  ubitup. ;    Banaeloogh  *.  Jehowa,  8 

109 ;  Doe  d.  Daniel  v.  Coulthred,  7  A.  &  £.  99 ;  Briaeo  v.  Loouz.  ibuL 
A.  &  E.  235 ;  Wright  t .  Doe  d.  Ta-  (p)  1  Stark.  Et .  50. 

tharo,  ibid.  335.    As  to  entries  against  (9)  3  Bl.  C.  371.     BlackstOM  d*- 

interest,  see  2  Smith's  Leading  Cases,  fines  circumstantial  evidence  as  tka 

193;  FiirsdoQ  0.  Clogg,  10  Mee.  <Sc  proof  of  such  circiiiatlaaces  «« *'  titlur 

W.  574.  neeesturiltf  or  usuatly  aUend  tbe  fact 

(0)  Davies  r.  Lowndes,  5  Bing.  N.  itself,"  ibid. 
C.  161 ;  Thomas  v.  Jeokins,  6  A.  & 
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very  fact  in  question ;  by  the  latter,  a  proof  of  circum- 
stances from  which,  according  to  the  ordinary  course  of 
human  affairs,  the  existence  of  that  fact  may  reasonably 
be  presumed  (s).  And  the  strength  of  circumstantial  or 
presumptive  evidence  varies  according  to  the  nature  and 
particular  combination  of  the  facts  proved.  It  may  either 
be  barely  sufficient  to  decide  the  question,  supposing  no 
evidence  to  be  offered  to  the  contrary;  or  it  may  be  strong 
enough  to  prevail  against  evidence  offered  on  the  other 
side,  or  even  so  violent  as  not  to  admit  of  being  repelled 
by  any  adverse  evidence  whatever,  except  under  very  par- 
ticular circumstances. 

Such  are  the  general  principles  of  law  relative  to  the 
evidence;  all  which,  it  is  to  be  observed,  [[is  to  be  given 
in  open  court,  in  the  presence  of  the  parties,  their  attor- 
neys, the  counsel,  and  all  bystanders;  and  before  the 
judge  and  jury;  each  party  having  liberty  to  except  to  its 
competency ;  which  exceptions  are  publicly  stated,  and  by 
the  judge  are  openly  and  publicly  allowed  or  disallowed 
in  the  face  of  the  country ;  which  must  curb  any  secret 

(s)  It  is  to  be  observed,  that  the  Brown,  2  Str.  1199;  of  seisin  in  fee, 

presumptions  here  referred  to  are  of  a  Jayne  v.  Price,  5  Taunt.  326;  Doe 

different  kind  from  the  presumptions  d.  Rees  v.  Williams,  2  Mee.  &  W. 

of  law   before  mentioned  (vide  sup.  749 ;  of  death  without  issue.  Doe  d. 

p.  609),  which  are  in  truth  mere  legal  Oldham  v.  WoUey,  8  B.  &  C.  22  ; 

maxims  in  the  abstract,  on  which,  as  Earl  of  Roscommon's  case,  6  Clark  & 

on  other  points  of  law,  the  jury  are  to  Fin.  97  ;  of  a  reconveyance,  Fenney 

follow  implicitly  the  direction  of  the  v.  Jones,  3  M.  &  Scoit,  472  ;    Doe  d, 

judge.     But  the  presumptions  in  the  Oldham  v.  Williams,  1  Mee.  &   W. 

text  arise  upon  special  circumstances ;  749;  ofunity  of  possession,  Claytons, 

and  are  inferences  which  in  general  Corby,  2  Gal.  &  D.  174;  of  authority 

the  jury  are  at  liberty  to  adopt  or  re-  as  agent,  Owen  v.  Barrow,  1  N.  R. 

ject,  though  even  here  their  discretion  101  ;  Ward  v.  Evans,  Salk.  442  ;  of 

is   in   some  instances    controlled   by  payment,  Welch  v.  Seaborn,  1  Stark, 

precedent,  or  the  manifest  reason  of  Rep.  474 ;  Oswald  v.  Legh,  1  T.  R. 

the  case.    Thus  we  have  legal  deci-  270 ;  R.  v.  Stephens,  1  Burr.  434 ; 

sions  upon  the  sufficiency  of  the  pre-  of  payment  by  cheque.  Egg  v.  Barnett, 

sumption  of  death,  under  particular  3Esp.  196;  of  due  stamping.  Doe  </. 

circumstances  (vide  cases  cited  sup.  Fryer  v.  Coombs,  3  A.  &  E.  N,  S. 

610,  n.);   of  loss  of  ship,  Green  v,  687. 
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Qbias  or  partiality  that  might  arise  in  his  own  breast.  And 
if  cither  in  hig  directions  or  decisions  be  mis- stiffs  tbe  Isw 
by  ignorance,  inadvertence  or  design,  the  counsel  on  either 
side  may  require  him  publicly  to  aesl  a  hill  of  exaptituu  (i), 
stating  the  point  wherein  he  is  supposed  to  err;  snd  this 
he  is  obliged  to  seal  by  stat.  WesCm.  2,  13  Edw.  I.  c.  31 ; 
or  if  he  refuses  so  to  do,  the  psrty  msy  bare  a  compulsory 
writ  against  him  (u),  commanding  him  to  seal  it,  if  the 
fact  alleged  be  truly  stated ;  and  if  he  returns  that  the 
fact  is  untruly  stated,  when  the  case  is  otherwise,  an  action 
will  lie  against  him  for  making  a  false  return.  This  bill 
of  exceptions  is  in  the  nature  of  an  appeal,  examinable 
not  in  the  court  out  of  which  the  record  issues  for  the  trial 
at  nisi  priuSf  but  in  the  next  immediate  superior  court, 
upon  a  writ  of  error,  after  judgment  given  in  the  court 
below  (v) ;  but  a  demtirrer  to  the  evidence  (10)  shall  be  de> 
termined  by  the  court  out  of  which  the  record  is  sent. 
This  happens  where  a  record  or  other  natter  is  prodoeed 
in  evidence,  concerning  the  legal  conseqaenees  of  which 
there  arises  a  doubt  in  law,  in  which  case  the  adverse 
party  may,  if  he  pleases,  demur  to  the  whole  eridenee; 
which  admits  the  truth  of  every  fact  whidi  has  been 
alleged,  but  denies  the  sufficiency  of  them  all  in  point  of 
law,  to  maintain  or  overthrow  the  issue  (jr),  which  draws 
the  question  of  law  for  the  cognizance  of  the  jury  to  be 
decided  (as  it  ought)  by  the  court]]  above,  or  in  banc. 
[[But   neither  these  demurrers  to  evidence,  nor  bills  of 

(()  As  to  a  bill  of  exceptions,  tee  Dowl.  N.  8. 335. 

Money  v.  Leach.  3  Burr.  1692 ;  Card-  (••)  Reg.  Br.  183 ;  2  last  487. 

ner  v.  Baillie,  1  Bos.  &  Pul.32;  Bell  (t)  Davespoit  •.  Tyn«ll,  1  W.  BL 

V.  Potts,  5  East,  49 ;   Dillou  v.  Doe  679. 


d.  Parker.  1  Bing.  17  ;  Culley  t.  Doe  (ir)  As  to  deawnr  to  cvi 
d.  TaylersoD,  11  A.  &  E.  1008;  see  Fanshaw  «.  Cockscdfe,  1  Do«g. 
Davies  v.  Lowndes,  1  Man.  &  Gr.  119;  S.  C.  in  error,  3  Bio.  P.  C.  690  ■ 
473  ;  Gal  way  r.  Baker,  5  Clark  &  Cort  t.  Birkbeck,  1  Doug.  218;  Gib- 
Fin.  157  ;  Doe  d.  Tolson  v.  Fisher,  2  son  v.  Hunter,  2  H.  Bl.  187 ;  Miller 
Bligh,  N.  S.  9 ;  Gibbs  v.  Pike,  1  v,  Warre,  4  B.  &  C.  538. 
Dowl.  N.  S.  409 ;  R.  v.  Rowley,  2  (j)  Co.  Litt.  72 ;  5  Rep.  104. 
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[[exceptions,]]  particularly  the  former,  Qare  at  present  so 
much  in  use  as  formerly,  since  the  more  frequent  extension 
of  the  discretionary  powers  of  the  court  in  granting  a  new 
trial,  which  is  now  very  commonly  had  for  the  misdirec- 
tion of  the  judge  at  nisi  prius. 

This  open  examination  of  witnesses  viva  voce,  in  the 
presence  of  all  mankind,  is  much  more  conducive  to  the 
clearing  up  of  truth  {y)  than  the  private  and  secret  exami- 
nation taken  down  in  writing  before  an  officer  or  his  clerk 
in  the  ecclesiastical  courts,  and  all  others  that  have  bor- 
rowed their  practice  from  the  civil  law ;  where  a  witness 
may  frequently  depose  that  in  private  which  he  will  be 
ashamed  to  testify  in  a  public  and  solemn  tribunal.    There 
an  artful  or  careless  scribe  may  make  a  witness  speak 
what  he  never  meant,  by  dressing  up  his  depositions  in 
his  own  forms  and  language;  but  he  is  here  at  liberty  to 
correct  and  explain  his  meaning  if  misunderstood,  which 
he  can  never  do  after  a  written  deposition  is  once  taken. 
Besides,  the  occasional  questions  of  the  judge,  the  jui^ 
and  the  counsel,  propounded  to  the  witnesses  on  a  sudden, 
will  sift  out  the  truth  much  better  than  a  formal  set  of 
interrogatories   previously  penned  and  settled ;    and  the 
confronting  of  adverse  witnesses  is  also  another  opportu- 
nity of  obtaining  a  clear  discovery,  which  can  never  be 
had  upon  any  other  method  of  trial.     Nor  is  the  presence 
of  the  judge,  during  the  examination,  a  matter  of  small 
importance ;  for,  besides  the  respect  and  awe  with  which 
his  presence  will  naturally  inspire  the  witness,  he  is  able 
by  use  and  experience  to  keep  the  evidence  from  wander- 
ing from  the  point  in  issue.     In  short,  by  this  method  of 
examination,  and  this  only,  the  persons  who  are  to  decide 
upon  the  evidence  have  an  opportunity  of  observing  the 
quality,  age,  education,  understanding,  behaviour,  and  in- 
clinations of  the  witness;    in  which   points  all  persons 
must  appear   alike   when  their   depositions  are  reduced 
to  writing  and  read  to  the  judge  in  the  absence  of  those 
(y)  Hale,  Hist.  C.  L.  264-6. 
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[[who  made  them ;  and  yet  as  much  may  be  frequently 
collected  from  the  manner  in  which  the  evidence  is  deli- 
vered, as  from  the  matter  of  it.  Theae  are  ft  few  of  the 
advantages  attending  this,  the  English  way  of  giving  ta»> 
tiniony  ore  tenus :  which  was  also  indeed  familiar  among 
the  antient  Romans,  as  may  be  collected  from  QuintiUan(«), 
who  lays  down  very  good  instructions  for  examining  and 
cross-examining  witnesses  viva  voce.  And  this,  or  some- 
what like  it,  was  continued  as  low  as  the  time  of  Ha- 
drian (a) ;  but  the  civil  law,  as  it  is  now  modelled,  rejects 
all  public  examination  of  witnesses.]] 

[[When  the  evidence  is  gone  through  on  both  ndes,  the 
judge,  in  the  presence  of  the  parties,  the  counsel,  and  all 
others,  sums  up  the  whole  to  the  jury,]]  recapitulating  in 
greater  or  less  detail,  as  he  may  deem  necessary,  the  state- 
ments of  the  witnesses  and  tlie  contents  of  the  documents 
adduced  on  either  side,  commenting  upon  the  manner  in 
which  they  severally  bear  upon  the  issue,  and  giving  hit 
opinion  upon  any  matter  of  law  that  may  arise  opon  them, 
but  leaving  the  jury  to  detennine  for  themselves  the  cre- 
dit and  weight  to  which  they  are  respectively  entitled, 
and  to  decide  whether,  upon  the  whole,  the  preponderance 
of  proof  is  in  favour  of  the  plaintiif  or  defendant  (6). 

(i)  lutil.  Orat  1. 5,  e.  7.  tioBs  wbiek  ike  advene  pertj  kas  ande 

(a)  See  hu  Epistle  to  Vanu,  the  !•  Us  pieadteft,  tad  tke  eiidiw 

legate  or  judge  of  Cilicia :  "  Tm  iMiftf  •fcred  m  wpyrt  ef  kit  illriili— ■ 

teire  potet,  quanta  Jidt*   nt  kmhtmim  Such  dttcrefiwiry   spoa  a  partievWr 

Utlibui ;  qui,  tt  mjut    diguitmlit,  rt  poiot.  as  dittiofviibed  Iroea  a  leul 

cujus  tilimatioHit  sint  ;  *t,qui  «iaH  failure  of  proof  upon  tke  MbaUnee  of 

pUciier  vUi  t'tHt  dictrt ;   «(ntai  MiiMai  tbe  raae,   i«  called  a  vmrimmet;  aad 

eundemqm  mediUitum  itrwutrntm  attu-  objeotioDS  founded  OQ  variaaeaa  vara 


lerint,  an  ad  ea  qum  inl»rr«gav«rM  «x-  formerly   allowed   to  a  very  ii 

tempore    veritimilia    retpemdtrimt." —  nieot  extent ;  but  by  9  Geo.  4,  c.  15, 

Ff.  22,  5,  3.  and  3  i  4  WilL  4.  c.  42.  •.  23.  the 

(d)  Before  the  case  is  left  to  the  court  is  now  empowered  to  allow  ao 

jury,  and  in  the  progress  of  the  trial,  ameDdment   of  tbe  allegatioo,  if  tbe 

it  often  happens  that  an  objection  is  variance  is  not  material  to  tbe  merits, 

taken  either  by  the  plaintiff  or  de-  and  the  opposite  party  has  not  been 

fendant,  on  the  ground  of  some  parti-  prejudiced  thereby, 
culai  discrepancy  between  the  allega* 
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[[The  jury,  after  the  proofs  are  summed  up,  unless  the 
case  be  very  clear,  withdraw  from  the  bar  to  consider  of 
their  verdict;  and,  in  order  to  avoid  intemperance  and 
causeless  delay,  are  to  be  kept  without  meat,  drink,  fire, 
or  candle,  unless  by  permission  of  the  judge  (c),  till  they 
are  all  unanimously  agreed  {d).'2  [|If  they  eat  or  drink  at 
all,  or  have  any  eatables  about  them,  without  consent  of 
the  court,  and  before  verdict,  it  is  fineable;  and  if  they 
do  so  at  his  charge  for  whom  they  afterwards  find,  it  will 
set  aside  the  verdict  (e).  Also,  if  they  speak  with  either  of 
the  parties  or  their  agents  after  they  have  gone  from  the 
bar,  or  if  they  receive  any  fresh  evidence  in  private,  or  if, 
to  prevent  disputes,  they  cast  lots  for  whom  they  shall 
find,  any  of  these  circumstances  will  entirely  vitiate  the 


(c)  "  A  method  of  accelerating 
"  unanimity,"  says  Blackstone,  "not 
"  wliolly  unkown  in  other  constitu- 
"  tions  of  Europe,  and  in  matters  of 
"  greater  concern.  For  by  the  Golden 
"  Bull  of  the  empire,  if,  after  the  con- 
"  gress  is  opened,  the  electors  delay 
"  the  election  of  a  king  of  the  Romans 
"  for  thirty  days,  they  shall  be  fed 
"  only  with  bread  and  water  till  the 
"  same  is  accomplished."  3  Bl.  Com. 
375. 

(d)  "  This  necessity  of  a  total 
"  unanimity  seems  to  be  peculiar  to 
"  our  own  constitution  (see  Barring- 
"  ton  on  the  Stats.  19,  20,  21) ;  or  at 
"  least  in  the  nembda,  or  jury  of  the 
"  antient  Goths,  there  was  required, 
"  even  in  criminal  cases,  only  the  con- 
''  sent  of  the  major  part ;  and  in  case 
"  of  an  equality,  the  defendant  was 
"  held  to  be  acquitted.  Stiern.  1.  i.  c. 
"  4."  3  Bl.  Com.  376.  With  us  the 
principle  as  to  unanimity  results,  as  a 
consequence,  from  the  rule  of  requiring 
at  roauy  as  twelve  to  concur,  in  con- 
nexion with  that  of  admitting  only 
twelve   to  sit  upon  the  jury.      The 


former  originated  in  the  regard  an- 
tiently  paid  to  this  particular  number, 
vide  sup.  p.  588,  n. ;  the  latter  proba- 
bly from  its  being  deemed  unnecessary 
to  swear  in  more  than  twelve,  when 
the  verdict  of  twelve  would  always 
suffice.  It  is  to  be  observed,  however, 
that  in  gj-and  juries  it  is  the  practice 
to  swear  in  a  large  number  (usually 
twenty-three),  though  less  can  make 
a  valid  presentment.  The  principle, 
whatever  may  be  its  origin,  is  attend- 
ed at  least  with  one  practical  advan- 
tage of  the  utmost  importance,  that  in 
the  event  of  a  difference  of  opinion,  it 
secures  a  discussion,  and  enables  any 
one  dissentient  juror  to  compel  the 
other  eleven  fully  and  calmly  to  re- 
consider the  question.  Some  remarks 
will  be  found  on  this  subject,  in  the 
Third  Report  of  the  Common  Law 
Commissioners,  p.  70,  where  it  is  re- 
commended, that  if  after  a  deliberation 
of  twelve  hours,  nine  out  of  the  twelve 
concur,  their  verdict  should  be  re- 
ceived. 

(e)  Sec  Hughes  i^.  Budd,  8  Dowl. 
r.  C.  315. 
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[[verdict.  And  it  has  been  held,  that  if  the  jurors  do  not 
agree  in  their  verdict  before  the  judges  are  about  to  leave 
the  town,  though  they  are  not  to  be  threatened  or  impri- 
soned (/),  the  judges  are  not  bound  to  wait  for  them,  but 
may  carry  them  round  the  circuit,  from  town  to  town,  in  a 
cart  (ff).^ 

QWhen  they  are  all  unanimously  agreed,  the  jury  re- 
turn back  to  the  bar ;  and  before  they  deliver  their  verdict 
the  piaintitl'  is  bound  to  appear  in  court,  by  himself,  attor- 
ney, or  counsel,  in  order  to  answer  the  amercement,  to 
which  by  the  old  law  he  was  liable  in  case  he  failed  in 
his  suit,  as  a  punishment  for  his  false  claim  (h).  To  be 
amerced  or  a  mercies  is  to  be  at  the  crown's  mercy  with 
regard  to  the  tine  to  be  imposed  ;  in  wmerieordia  domimi 
regis  pro  faUo  clamore  suo.  The  amercement  is  disused, 
but  the  form  still  continues ;  and  if  the  plaintitl'  does  not 
appear,  no  verdict  can  be  given,  but  the  plaintiff  it  said  to 
be  nonsuit ;  nun  sequitur  clamorem  suum.  Therefore,  it  is 
usual  for  a  plaintiff,  when  he  or  his  counsel  perceives  that 
he  has  not  given  evidence  sufficient  to  maintain  the  issue, 
to  be  voluntarily  nonsuited  (»)  or  withdraw  himself,  where- 
upon the  crier  is  ordered  to  call  the  plaintiff ;  and  if 
neither  he  nor  anybody  for  him  appears,  he  is  nonsuited, 
the  jurors  are  discharged,  the  action  is  at  an  end,  and  the 
defendant  shall  recover  his  costs.  The  reason  of  this 
practice  is,  that  a  nonsuit  is  more  eligible  for  the  plaintiff 
than  a  verdict  against  him  ;  for  after  a  nonsuit,  which  is 
only  a  default,  he  may  commence  the  same  suit  again  for 
the  same  cause  of  action ;  but  after  a  verdict  had  and 
judgment  consequent  thereupon,  he  is  for  ever  barred 
from  attacking  the  defendant  upon  the  same  ground  of 
complaint.  But  in  case  the  plaintiff  appears,  the  jury,  by 
their  foreman,  deliver  in  their  verdict  (J).]] 

(/)  Mirror,  c.  4,  s.  24.  but  by  his  own  consent.     Dewan  «. 

{g)  Lib.  Ass.  fol.40,  pi.  11.  Purday,  3  Ad.  &  El.  166. 

(k)  Finch,  L.  189.  252.  (j)  The  jury  may  be  ditchargtd  by 

(i)  A  plaintiff  cannot  be  nonsuited  consent  of  the  parties  from  finding  any 
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By  the  verdict  (ver^  dictum)  [[they  openly  declare  (i) 
themselves  to  have  found  the  issue,  for  the  plaintiff,  or  for 
the  defendant :  and  if  for  the  plaintiff,  they  also  assess  the 
damages  sustained  by  the  plaintiff,  in  consequence  of  the 
injury  upon  which  the  action  is  brought  {k).'2 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter 
of  law,  the  course  is  adopted  of  finding  a  special  verdict — 
a  course  [[grounded  on  the  Statute  of  Westminster,  13 
Edw.  I.  c.  30,  s.  2,^2  and  the  adoption  of  which  is  entirely 
at  the  choice  of  the  jury  (Z).  In  a  verdict  of  this  description 
[[they  state  the  naked  facts,  as  they  find  them  to  be 
proved,  concluding  conditionally,]]  that  if  upon  the  whole 
matter  the  court  shall  be  of  opinion  that  the  issue  ought 
to  be  found  for  the  plaintiff,  they  then  find  for  the  plaintiff, 
and  assess  the  damages  accordingly;  if  otherwise,  then  for 


verdict ;  or,  by  the  like  consent,  a 
juror  may  be  withdrawn,  so  that  no 
verdict  can  be  given.  As  to  which, 
see  Harries  v.  Thomas,  2  Mee.  &  W. 
38.  And  if  they  find  a  verdict  as  to 
all  the  material  issues,  they  may  be 
discharged  by  the  judge  (even  without 
consent  of  parties),  as  to  any  issue 
that  becomes  immaterial.  R.  v.  John- 
son, 5  Ad.  &  E.  513. 

(t)  The  verdict  is  said  in  our  books 
to  be  either  privy  or  public — and  it  is 
stated  by  Blackstone,  that  "  a  privy 
"  verdict  is  when  the  judge  hath  left 
"  or  adjourned  the  court,  and  the  jury 
*'  being  agreed,  in  order  to  be  deli- 
"  vered  from  their  confinement,  obtain 
"  leave  to  give  their  verdict  privily  to 
"  the  judge  out  of  court ;  "  though  he 
adds,  that "  if  the  judge  hath  adjourned 
"  the  court  to  his  own  lodgings,  and 
"  there  receives  the  verdict,  itis  a  pu6- 
"  lie  and  not  a  privy  verdict."  He  also 
states,  that  a  privy  verdict  is  of  no 
force,  unless  afterwards  afTirmed  openly 
in  court,  and  that  the  jury  may  then 


vary  from  it,  if  they  please  ;  and  that 
it  is  "  a  dangerous  practice,  allowing 
"  time  for  the  parties  to  tamper  with 
"  the  jury,  and  therefoie  very  seldom 
"  indulged  in."  3  Bl.  Com.  377.  At 
the  present  day  it  is  wholly  disused. 

(h)  By  3  &  4  Will.  4,  c.  42,  s.  28, 
the  jury  may  upon  the  trial  of  any 
issue  or  inquisition  of  damages,  allow 
interest  at  the  current  rate  upon  debts 
from  the  time  when  they  were  pay- 
able, if  payable  by  virtue  of  a  written 
instrument  and  at  a  time  certain ;  or 
if  payable  otherwise,  then  from  the 
time  when  demand  of  payment  shall 
have  been  made  in  writing,  with  no- 
tice that  interest  will  be  claimed. 
And  by  sect.  29,  may  give  damages 
in  the  nature  of  interest,  in  actions  of 
trover  and  trespass  de  bonis  asportalis, 
over  and  above  the  value  of  the  goods, 
and  also  in  actions  on  policies  of  as- 
surance, over  and  above  the  money 
insured. 

(/)  Mayor  of  Devizes  v.  Clark,  3 
A.  &  E.  506. 
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the  defendant.  [This  is  entered  at  length  on  the  record, 
and  afterwards  argued  and  determined  in  the  court  at  We«i- 
minster,  from  whence  the  itisuc  came  to  be  tried.]] 

Hut  either  party,  if  distatiftfied  with  the  deciftioo,  ift  at 
liberty  to  appeal  to  the  proper  court  of  error  in  the  Excho- 
quer  Chamber  (/n). 

QAnother  method  of  finding  a  species  of  special  TerdieC, 
is  when  the  jury  find  a  verdict  generally  for  the  plaintiff, 
but  subject  nevertheless,^  as  the  law  of  the  case  ia  doobU 
ful,  Qto  the  opinion  of  the  court  abore,  on  a  tpteial  ease, 
stated  by  the  counsel  on  both  sides,]]  and  containing  a 
statement  of  facts  mutually  agreed  upon,  Qwhich  has  this 
advantage  over  a  8{>ecial  verdict,  that  it  is  attended  with 
much  less  expense,  and  obtains  a  much  speedier  decisionj 
no  writ  of  error  being,  in  this  course  of  proceeding,  allow- 
able to  the  unsuccessful  party,  because  nothing  is  entered 
on  the  record  but  the  general  verdict,  and  it  does  not  appear 
on  what  evidence  that  verdict  was  found.  This  method, 
indeed,  has  proved  for  many  reasons  so  convenient  in  pra^ 
tice,  that  to  enable  the  parties  to  obtain  the  benefit  of  an 
analogous  mode  of  proceeding  at  an  earlier  stage  of  the 
suit,  and  avuid  the  expense  and  delay  of  a  trial  altogether, 
they  are  now  permitted  by  3  &  4  Will.  IV.  c.  42,  s.  25,  to 
frame  a  special  case  (if  able  to  agree  upon  a  state  of  facts) 
immediately  after  issue  joined,  and  iMring  it  at  once  before 
the  court  in  banc  for  its  decision.  But  as  regards  a  special 
case  of  the  kind  more  immediately  in  question,  viz.  that 
which  arises  in  the  course  of  a  trial,  it  is  to  be  observed, 
that  the  resort  to  it  must  be  by  consent  of  the  jury,  as 
well  as  of  the  parties,  (though  in  practice  the  jur)'  never 
interfere  on  the  subject,)  the  rule  of  law  being,  that  the 
jury  are  always  at  liberty,  without  either  special  verdict  or 
special  case,  to  find  their  verdict  absolutely,  if  they  think, 
fit,  either  for  plaintift'  or  defendant  (n). 

(m)  As  to  (his  court,  vide  sup.  (m)  3   Bl.  Cob.  378,  cite*  litU 

p.  418.  B.  368. 
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[[When  the  jury  have  delivered  in  their  verdict,  and  it  is 
recorded  in  court,  they  are  then  discharged.    And  so  ends 
the  trial  by  jury — a  trial  which,  besides  the  other  vast  ad- 
vantages which  we  have  occasionally  observed  in  its  pro- 
gress, is  also  as  expeditious  and  cheap,  as  it  is  convenient, 
equitable,  and  certain  :]]  and  indeed  the  trial  by  jury  [[ever 
has  been  looked  upon  as  the  glory  of  the  English  law.^ 
In  estimating  its  advantages  it  is  to  be  considered,  that  [[if 
the  administration  of  justice  is  entirely  entrusted  to  the  ma- 
gistracy, a  select  body  of  men,  and  those  generally  selected 
by  the  prince,  or  such  as  enjoy  the  highest  offices  in  the 
state,  their  decisions,  in  spite  of  their  own  natural  inte- 
grity, will  frequently  have  an    involuntary  bias  towards 
those  of  their  own  rank  and  dignity — for  it  is  not  to  be 
expected   from  human  nature,  that    the  few  should    be 
always  attentive  to  the  interests  and  good  of  the  many. 
On  the  other  hand,  if  the  power  of  judicature  were  placed 
at  random  in  the  hands  of  the  multitude,  their  decisions 
would  be  wild  and  capricious,  and  a  new  rule  of  action 
would  be  every  day  established  in  our  courts.    It  is  wisely 
therefore  ordered,  that  the  principles  and  axioms  of  law 
which  are  general  propositions  flowing   from  abstracted 
reason,  and  not  accommodated  to  times  or  to  men,  should 
be  deposited  in  the  breasts  of  the  judges,  to  be  occasion- 
ally applied  to  such  facts  as  come  properly  ascertained 
before  them.     For  here  partiality  can  have  little  scope  ; 
the  law  is  well  known,  and  is  the  same  for  all  ranks  and 
degrees :  it  follows  as  a  regular  conclusion  from  the  pre- 
mises of  fact  pre-established.     But  in  settling  and  adjust- 
ing a   question  of  fact,  when  entrusted    to    any    single 
magistrate,  partiality  and  injustice  have  an  ample  field  to 
range  in,    either  by  boldly  asserting   that  to  be  proved 
which  is  not  so,  or  by  more  artfully  suppressing  some  cir- 
cumstances, stretching  and  warping  others,   and  distin- 
guishing away  the  remainder.     Here,  therefore,  a  compe- 
tent number  of  sensible  and  upright  jurymen,  chosen  by  lot 
from  among  those  of  the  middle  rank,  will  be  found  the  best 
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[[investigators  of  truth,  and  the  surest  guardians  of  public 
justice.]] 

The  peculiar  importance  too  of  this  mode  of  trial  de- 
serves remark,  as  applied  to  criminal  cases,  mod  most  of 
all  to  those  in  which  the  crown  is  directly  r  ■-  ---d.  It 
may  be  truly  affirmed,  that  [the  most  tran-  ■  privi- 

lege which  any  subject  can  enjoy  or  wish  for  is,  that  he 
cannot  be  aft'ected  either  in  his  property,  his  liberty,  or  his 
person,  but  by  the  unanimous  consent  of  twelve  uf  his 
neighbours  and  equals ;]]  and  there  can  be  no  doubt  that 
this  constitution  Qhas  secured  tlie  just  liberties  of  this 
nation  for  a  long  succession  of  ages.  And  therefore  a 
celebrated  French  writer  (o)  who  concludes,  that  because 
Rome,  Sparta,  and  Carthage  have  lost  their  liberties,  there- 
fore those  of  England  in  time  must  perish,  should  hare 
recollected  that  Rome,  Sparta,  and  Carthage,  at  the  time 
when  their  liberties  were  lost,  were  strangers  to  the  trial 

•^y  jury-U 

IV.  The  issues  of  law  or  fact  having  been  decided  in  the 
several  methods  above  described,  and  it  thus  being  ascer- 
tained whether  the  plaintift'  is  entitled  to  maintain  his 
action  for  the  civil  injury  which  is  the  subject  of  complaint, 
or  the  defendant  to  be  discharged  from  the  action,  the 
next  step  is  the  Judgment,  that  is,  the  formal  award  of  re- 
dress in  the  one  case,  or  discharge  in  the  other.  And  as 
regards  the  issue  in  law,  we  have  already  been  led  in  part 
to  advert  te  this  proceeding,  the  judgment  in  that  case 
being  in  effect  given  at  the  time  that  the  court  deliver 
their  opinion  or  decision  upon  the  legal  question,  thouo^h 
it  is  not  formally  drawn  up  and  entered  on  record  till 
afterwards. 

If  the  issue  be  an  issue  in  fact,  triable  by  jury,  what- 
ever is  done  subsequent  to  the  joining  of  issue  and  award- 
ing the  trial  is  entered  on  the  back  of  the  nisi  prius  re- 
cord, and  is  called  the  postea  ;  [[the  substance  of  which  is, 

(o)  Montesq.  Sp.  L.  xi.  6. 
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Qhat  postea  {afterwards)  the  said  plaintiff  and  defendant 
appeared  by  their  attorneys  at  the  place  of  trial,  and  a 
jury  being  sworn,  found  such  a  verdict ;  or  that  the  plain- 
tiff, after  a  jury  sworn,  made  default,  and  did  not  prose- 
cute his  suit,  or  as  the  case  may  happen.]] 

The  unsuccessful  party  may  then  at  any  time,  within 
four  days  after  the  return  day  of  the  distringas  or  habeas 
corpora  (called  the  day  in  banc  (p) ),  move  the  court  in  banc 
for  a  new  trial,  or  for  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  or  for  a  repleader  (q). 

And,  1.  As  to  the  motion  for  a  new  trial  {called  in  some 
cases  a  motion  for  a  venire  facias  de  novo).  The  ground 
of  this  may  be  any  irregularity  in  the  proceedings  con- 
nected with  the  trial,  such  as  want  of  notice  of  trial ;  or 
any  matter  dehors  (that  is,  extrinsic  to)  the  record,  tend- 
ing to  show  that  though  the  trial  may  have  been  in  due 
form,  yet  it  has  not  done  justice  between  the  parties,  such 
as  [[any  flagrant  misbehaviour  of  the  party  prevailing 
towards  the  jury,  which  may  have  influenced  their  verdict ; 
or  any  gross  misbehaviour  of  the  jury  among  themselves; 
or  that  it  appears  by  the  judge's  report  certified  to  the 
court,  that  the  jury  have  brought  in  a  verdict  without,  or 
contrary  to,  evidence  (r),  so  that  he  is  reasonably  dissatisfied 
therewith ;  or  that  they  have  given  exorbitant  damages ; 
or  that  the  judge  himself  has  misdirected  the  jury,  so  that 
they  found  an  unjustifiable  verdict.]]  For  any  of  these  or 
any  similar  reasons  it  is  competent  to  the  unsuccessful 
party,  whether  plaintiff  or  defendant,  to  move  that  the 
verdict  that  has  been  given  be  set  aside,  and  a  new  trial 

(p)  1  Arch,  by  Ch.  375;  vide  Reg.  only  be  made  by  leave  of  the  judge 

H.  T.  2  Will.  4,  65,67;  Thomas  u.  who  tried  the  cause,  granted  during 

Jones,  4  Mee.  &  W.  28  ;  Chapman  v,  the  course  of  the  trial. 

Eley,  4  Man.  &  Gr.  631  ;  Perkins  i;.  (r)  It  is  a  general  rule,  however,  that 

Vaughan,  1  Dowl.  N.  S.  700.  new  trials  shall  not  be  granted  on  the 

((])  The  defendant  may  also  move  ground  of  the  verdict  being  against 

to  enter  a  nonsuit,  or  the  plaintiff  to  evidence,  where  the  damages  are  less 

set  aside  a  nonsuit  and  enter  a  verdict  than  20/.     Branson  v,  Didsbury,  12 

for  plaintiflf.     But  such  motions  can  Ad.  &  El.  631. 
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had ;  the  effect  of  which  motion,  if  it  is  granted,  is,  that 
jury  process  again  issues  fur  si  iiig  a  new  jury,  and 

u  trial  of  the  same  issue  is  insi.  -^  novo, 

[[The  exertion  of  these  superintendent  powers  of  the 
courts  in  setting  aside  the  verdict  of  a  jur)',  and  granting 
a  new  trial  on  account  of  misbebariour  of  the  jurors,  it 
of  a  date  extremely  antient-  There  are  instances  in  the 
Year  Books  of  the  reigns  of  Edward  III.  («),  Henry  IV.  (I), 
and  Henry  VII.  (u),  of  judgments  being  stayed  even  after  a 
trial  at  bar,  and  new  venire  s  awarded,  because  the  jury 
had  eaten  and  drunk  without  consent  of  the  judge,  and 
because  the  plaintiff  had  privately  given  a  paper  to  a  jury- 
man  before  he  was  sworn.  And  upon  these  the  chief 
justice  Glynn,  in  1655,  grounded  the  first  precedent  that 
is  reported  in  our  books  (r)  for  granting  a  new  trial  upon 
account  of  excessive  damuyes  given  by  the  jury,  appre- 
hending with  reason  that  notorious  partiality  in  the  jurors 
was  a  principal  species  of  misbehaviour.]]  About  that 
time,  however,  Qit  was  clearly  held  for  law  (ir),  that  what- 
ever matter  was  of  force  to  avoid  a  verdict  ought  to  be 
returned  upon  the  postea,  and  not  merely  surmited  by  the 
court,  lest  posterity  should  wonder  why  a  new  venire  was 
awarded  without  any  sufficient  reason  appearing  upon  the 
record.  But  very  early  in  the  reign  of  Charles  the  Second 
new  trials  were  granted  upon  affidavits {x)^  and  the 
former  strictness  of  the  courts  of  law  in  respect  of  new 
trials  having  driven  many  parties  into  courts  of  equity  to 
be  relieved  from  oppressive  verdicts,  they  are  now  more 
liberal  in  granting  them ;  the  maxim  at  present  adopted 
being  this,  that  in  all  cases  of  moment,  where  justice  is 
not  done  upon  one  trial,  the  injured  party  is  entitled  to 

(0  24  Edw.  3,  24;  Bro.  Ab.  tit.          («)  Style.  466. 

Verdite.  17.  (ir>  Graves  v.  Short.  Cro.  Eliz.  616; 

(0  11  Hen.  4,   18;  Bro.  Ab.  lit       Palm.  325;  1  Brownl.  207. 

Enquest,  75.  (j)  R,  v.  Lord  Fitz. Water.  1  Sid. 

(u)  14  Hen.  7, 1 ;  Bro.  Ab.  lit.  Ver-      235  ;    Goodman   ».  Cotberingtoo,   2 

dite,  18.  Le».  140. 

VOL.  III.  8  8. 
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[^another  (?/).]]  Nor  can  there  be  any  doubt  that  this  is  a 
reasonable  and  salutary  course  of  practice.  [[If  every 
verdict  was  final  in  the  first  instance,  it  would  tend  to 
destroy  this  valuable  method  of  trial.]]  [[Either  party 
may  be  surprised  by  a  piece  of  evidence  which,  had  he 
known  of  its  production,  he  could  have  explained  or  an- 
swered ;  or  may  be  puzzled  by  a  legal  doubt  which  a  little 
recollection  would  have  solved.  In  the  hurry  of  a  trial, 
the  ablest  judge  may  mistake  the  law,  and  misdirect  the 
jury ;  he  may  not  be  able  so  to  state  and  range  the  evi- 
dence as  to  lay  it  clearly  before  them,  nor  to  take  off  the 
artful  impressions  which  have  been  made  on  their  minds 
by  learned  and  experienced  advocates.  The  jury  are  to 
give  their  opinion  instanter,  that  is,  before  they  separate, 
eat  or  drink,  and  under  these  circumstances  the  most  in- 
telligent and  best  intentioned  men  may  bring  in  a  verdict 
which  they  themselves  upon  cool  deliberation  would  wish 
to  reverse.  Granting  a  new  trial,  under  proper  regulations, 
cures  all  these  inconveniences,  and  at  the  same  time  pre- 
serves entire,  and  renders  perfect,  that  most  excellent 
method  of  decision  which  is  the  glory  of  the  English  law. 
A  new  trial  is  a  rehearing  of  the  cause  before  another 
jury,  but  with  as  little  prejudice  to  either  party  as  if  it 
had  never  been  heard  before.  No  advantage  is  taken  of 
the  former  verdict  on  the  one  side,  or  the  rule  of  court  for 
awarding  such  second  trial  on  the  other ;  and  the  subse- 
quent verdict,  though  contrary  to  the  first,  imports  no 
blame  upon  the  former  jury,  who,  had  they  possessed  the 
same  lights  and  advantages,  would  probably  have  altered 
their  own  opinion.  The  parties  come  better  informed,  the 
counsel  better  prepared,  the  law  is  more  fully  understood, 
the  judge  is  more  master  of  the  subject,  and  nothing  is 
now  tried  but  the  real  merits  of  the  case.  A  suffi- 
cient ground,  however,  must  be  laid  before  the  court 
to  satisfy  them  that  it  is  necessary  to  justice  that  the 

(y)  liriglit  V.  Eynon,  1  Burr.  395. 


CHAP.  X.— OF  THE  PROCEEDINGS  IN  AN  ACTION.      627 

[[cause  should  be  farther  considered.  If  the  matter  be 
such  as  did  not  or  could  not  appear  to  the  judge  who  pre- 
sided at  nisi  prius,  it  is  disclosed  to  the  court  by  affidavit ; 
if  it  arises  from  what  passed  at  the  trial,  it  is  taken  from 
the  judge's  information,  who  usually  makes  a  special  and 
minute  report  of  the  evidence.  Counsel  are  heard  on 
both  sides  to  impeach  or  establish  the  verdict;  and  the 
court  give  their  reasons  at  large  why  a  new  examination 
ought  or  ought  not  to  be  allowed.  The  true  import  of  the 
evidence  is  duly  weighed,  false  colours  are  taken  off,  and 
all  points  of  law  which  arose  at  the  trial  are  upon  full  de- 
liberation clearly  explained  and  settled.  Nor  do  the 
courts  lend  too  easy  an  ear  to  every  application  for  a  re- 
view of  the  former  verdict.  They  must  be  satisfied  that 
there  are  strong  probable  grounds  to  suppose  that  the 
merits  have  not  been  fairly  and  fully  discussed,  and  that 
the  decision  is  not  agreeable  to  the  justice  and  truth  of 
the  case.  A  new  trial  is  not  granted  where  the  value  is 
too  inconsiderable  to  merit  a  second  examination.  It  is 
not  granted  upon  nice  and  formal  objections  which  do  not 
go  to  the  real  merits.  It  is  not  granted  in  cases  of  strict 
right,  or  summum  jus,  where  the  rigorous  exaction  of  ex- 
treme legal  justice  is  hardly  reconcileable  to  conscience. 
Nor  is  it  granted  where  the  scales  of  evidence  hang  nearly 
equal ;  that  which  leans  against  the  former  verdict  ought 
always  very  strongly  to  preponderate  (s).]] 

(i)  Foriiierly  the  principal  remedy  it  was  deemed  in  the  earlj  Uncs  whea 

for  reversal  of  a  verdict  unduly  given  this  proeeediag  was  first  estsMished, 

was  by  writ  of  attaint,  which  was  a  when  the  constitution  of  juries  was 

proceeding  for  setting  aside,  by  a  jury  different  from  what  it  now  is,  and  they 

of  twenty-four,  the  verdict  of  a  jury  of  were  summoned  to  tettify  on  tkrir  oten 

twelve  •,  the  effect  of  which  was,  that  knouUdge  as  to  the  truth  of  the  facts  in 

if  the   former  jurors   were  found  to  dispute,  (see  Plac.Ab.  3.  Norfolc.i'tc.; 

have   given   a   false   verdict  they  in-  2  Reeves's  Hist.  270,  &c.)  that  a  false 

eurred  infamy,  with  imprisoument  and  verdict  must  necessarily  be  a  perjured 

forfeiture  of  their  goods ;  which  two  one.     1  he  writ  of  attaint  was  a  form 

latter  punishments  were  in  course  of  of  proceeding  at  least  as  old  as  the 

time  commuted  into  a  pecuniary  pe-  reign  of  Henry  II.  and  remained  in 

nalty,  (3  Bl.  Com.  388,  402).     For  force  (though  quite  fallen  out  of  use) 

s  s  2 
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2.  \^Arrests  of  judgment  arise  from  intrinsic  causes  ap- 
pearing on  the  face  of  the  record.]]  As  if  in  an  action  for 
slanderous  words,  the  defendant  denies  the  words,  and 
issue  is  joined  thereon,  now  if  a  verdict  be  found  for  the 
plaintiff,  that  the  words  were  actually  spoken  respectively, 
the  fact  is  established,  yet  the  defendant  may  move  in 
arrest  of  judgment  that  the  words  are  not  in  their  nature 
actionable,  and  if  the  court  be  of  that  opinion  the  judg- 
ment shall  be  arrested,  and  never  entered  for  the  plaintiff. 
[[And  this  is  an  invariable  rule,  that  whatever  is  alleged 
in  arrest  of  judgment  must  be  such  matter  as  would  upon 
demurrer  have  been  sufficient  to  overturn  the  action.j 
[[But  the  rule  will  not  hold,  ^  converso,  that  every  thing 
that  may  be  alleged  as  cause  of  demurrer  will  be  good  in 
arrest  of  judgment;]]  for  merely  formal  objections,  which 
might  have  been  sufficient  ground  for  demurrer,  will  be 
cured  or  aided  after  verdict,  by  certain  statutes  called  the 
Statutes  of  amendment  and  jeo  fails  {a),  by  which  the 
strictness  of  the  more  antient  law  on  this  subject  has  been 
very  considerably  relaxed,  and  inaccuracies  in  point  of 
form  are  no  longer  allowed  pn  the  last  stage  of  a  cause 
to  unravel  the  whole  proceedings.]]  Many  objections  will 
also  be  aided  by  the  effect  of  the  verdict  itself.  For  it  is 
often  a  ground  of  demurrer  that  the  allegation  of  the 
plaintiff  is  too  general,  and  omits  to  set  forth  in  a  distinct 
and  particular  manner  some  fact  or  facts  material  to  his 
case ;  but  in  such  instances  it  also  frequently  happens 
that  the  verdict  itself  cures  the  objection,  by  ascertaining 
those  facts  which  before,  from  the  inaccuracy  of  the  plead- 

till  abolished  by  the  stat.  6  Geo.  4,  c.  obtained   liberty   to   amend.      These 

60,8.60.    A  full  account  of  it  is  given  statutes  are  as  follows: — statute  14 

in   Blackstotie's  Commentaries,  loco,  Edw.  3,  c.6;  9Hen.  5,  c.  4;  4  lien, 

sup.  cit.  6,  c.  3  ;  8  Hen.  6,  c.  12,  16  ;  32  Hen. 

(a)    So  called,  because   when    a  8,  c.  30 ;  18  Fliz.  c.  14;  21  Jac.   I, 

pleader  in  the  days  of  oral  pleading  c.  13;  16  &  17  Car.  2,  c.  8  (styled  in 

perceived  any  slip  in  the  form  of  his  1  Vent.  100,  an  omnipotent  act);   4 

allegation,    he    acknowledged    such  Ann.  c.  16;  9  Ann.  c.  20;  6Geo.  1, 

error  by  the  cxproas'ion  J'ny  faille,  and  c.  13. 
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ings,  might  be  dubious,  [[since  the  law  will  not  suppose 
that  a  jury,  under  the  inspection  of  a  judge,  would  find  a 
verdict  for  the  plaintiff,  unless  he  had  proved  those  cir- 
cumstances, witliout  which  his  general  allet^tion  is  defec- 
tive (b).^ 

Thus,  if  there  be  occasion  to  allege  in  the  pleading,  a 
grant  or  conveyance,  to  the  efficacy  of  which  a  deed  is 
essential,  a  general  allegation  that  such  grant  or  convey- 
ance took  place,  without  showing  that  it  was  by  deed, 
would  be  demurrable :  but  if  upon  such  a  fault  in  the  de- 
claration, the  defendant  instead  of  demurring  were  to 
plead  over,  and  deny  that  in  point  of  fact  such  grant  or 
conveyance  was  made,  and  issue  being  joined  upon  this, 
the  jury  should  find  the  affirmative,  the  defect  would  be 
aided,  and  would  form  no  ground  for  arresting  the  judg- 
ment (c).  Upon  this  subject,  however,  it  rial  to 
attend  to  the  distinction  between  a  title  dt :  j  stated 
and  an  omission  to  state  any  title  ;  for  the  latter  is  a  &u]t 
which  the  verdict  will  never  cure  {d ). 

3.  A  motion  iorjudt/ment  non  obstante  veredicto  is  also 
made  in  respect  of  some  intrinsic  objection  apparent  on 
the  face  of  the  record,  but  differs  in  this  particular,  from 
the  motion  in  arrest  of  judgment,  that  it  is  made  on  the 
part  of  the  plaintiff  and  not  of  the  defendant,  and  is  ac- 
cordingly grounded  on  an  objection  to  the  pleading  of  the 
latter,  and  not  the  former  party.  Thus,  where  the  plea 
confesses,  and  attempts  to  avoid,  the  declaration  by  some 
matter  which  amounts  to  no  sufiicient  avoidance  of  it  in 
point  of  law,  and  the  plaintiff,  instead  of  demurring,  has 
taken  issue  upon  the  truth  of  the  plea  in  fact,  and  that 
issue  has  been  found  in  favour  of  the  defendant,  yet  the 
plaintiff  may  move  that,  without  regard  to  the  verdict,  the 
judgment  be  given  in  his  favour.     For  the  plea  having 

(6)  Wooilon  V.  Hele,  1  Mod.  292  ;  Sieunel  t-.  Hogg,  1  Saund.  228,  n.  (I). 

Bell  V.  SiinpsoD.  2  Wils.  10  ;  SteoDel  {d)  Crouther  v.  Oldfield.  Salk.  365  ; 

V.  Hogg.  1  Saund.  228.  n.  (1).  3  Bl.  Com.  395  ;  Slenoel  v.  Hogg,  abi 

(c)  Cora.  Dig.  Pleader  (C.  87) ;  sup. 
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confessed  the  matter  of  fact  in  the  declaration,  and  having 
opposed  it  by  an  allegation  which,  though  true  in  fact,  is 
bad  in  law,  it  appears  upon  the  whole  that  the  plaintiff'  is 
entitled  to  maintain  his  action  (d). 

4.  The  motion  for  a  repleader  is,  where  []by  the  miscon- 
duct or  inadvertence  of  the  pleaders,  the  issue  is  joined  on 
a  fact  totally  immaterial  or  insufficient  to  determine  the 
right,  so  that  the  court  upon  the  finding  cannot  know  for 
whom  judgment  ought  to  be  given.  As  if  in  an  action  on 
the  case  in  assumpsit  against  an  executor,  he  pleads  that 
he  himself,  instead  of  the  testator,  made  no  such  pro- 
mise (c)  y2  or,  if  in  an  action  of  debt  on  bond  conditioned 
to  pay  ten  pounds  ten  shillings  on  a  certain  day,  the  de- 
fendant pleads  payment  of  ten  pounds  (/), — in  such  cases 
the  court  will,  after  a  verdict,  award  a  repleader,  {quod 
partes  replacitent) ;  the  effect  of  which  is,  that  [[the  plead- 
ings must  begin  de  novo  at  that  stage  of  them,  whether  it 
be  the  plea,  replication,  or  I'ejoinder,  &c.  wherein  there 
appears  to  have  been  the  first  defect  or  deviation  from  the 
regular  course.]]  But  repleaders  are  not  now  very  usual, 
for  they  are  awarded  only  where  it  is  apparent  to  the  court 
that  the  case  of  the  party  in  default  might  probably  be 
made  good  by  a  different  manner  of  pleading  (^).  It  is 
besides  a  rule,  that  a  repleader  is  never  granted  in  favour 
of  the  party  who  made  the  first  fault  (A) ;  nor  in  any 
case  except  where  complete  justice  cannot  otherwise  be 
attained  {i). 

If  judgment  on  the  verdict  is  not  by  some  of  these  means 

(<i)  As  to  judgment  ?io«  obstante,  vide  Spong  v.  Wright,  9  Mee.  &  W. 

&c.  see  Gilb.  C.  P.  126;   Lambert  v.  629;  Atitinson  v.  Davies,  ubi  sup. 

Taylor,  4  Barn.  &  Cres.  138;  Nege-  (g)  K.  v.  Phillips,  Burr.  301, 302  ; 

len  V.  Mitchell,  7  Mee.  &  W.  612  ;  3  BI.  Com.  395. 

Merry  t;.  Chapman,  10  A.  &  E.  524,  (h)  Bennett  v.  Holbeck,  2  Saund. 

n. ;  Beatyr.  Warren,  4  Man.  &  Gr.  319  c. 

168;  Atkinson  1).  Uavies,  2  Dowl.  N.  (t)  Goodburnev,  Bowman,  9  Bing. 

S.   778  ;    Shrewsbury    v.   Blount,  2  532.     As  to  cases  where  a  repleader 

Man.  &  Gr.  508.  will  not  be  granted,  see  Negelen  v. 

(e)  2  Vent.  196.  Mitchell,  7  Mee.  &  W.612  ;  Gwyone 

(/)  Kent  V.  Hall,  Hob.  135.    Et  v.  Burnell,  6  Bing.  N.  C.  453. 
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suspended  or  averted  within  the  period  above  stated,  and 
no  special  case,  special  verdict,  or  bill  of  exceptions,  has 
occurred  at  the  trial,  so  as  to  vary  the  course  of  the  ordi- 
nary proceedings,  it  follows  that  the  party  who  obtained 
the  verdict  is,  at  any  time  after  the  expiration  of  that 
period,  entitled  to  judgment. 

He  accordingly  proceeds  to  siffH  judgment :  that  is,  to 
obtain  the  signature  of  the  proper  officer  of  uie  court  to 
the  proceedings,  signifying  generally  that  judgnient  is 
given  in  his  favour,  which  (in  tlie  case  of  a  judgment  upon 
verdict)  stands  in  the  place  of  any  actual  delivery  of  it 
by  the  jud<;e8  themselves.  And  upon  the  signing  of  tiie 
judguient,  cotU  are  also  taxed  in  his  favour  by  tbe  saoM 
officer, — a  subject  on  which  we  shall  presently  have  occa* 
siun  to  speak  more  at  large. 

In  some  cases,  indeed,  the  successful  party  is  enabled 
to  sign  judgment  at  an  earlier  period  than  above  described. 
For  by  a  modern  provision  of  the  legislature,  1  Will.  IV. 
c.  7,  s.  2,  introduced  to  ('■•,-»  the  inconvenience  which 
in  many  cases  arose  from  .  ,  a  party,  in  whose  favour 

a  verdict  had  been  given,  to  wait  until  the  next  term  before 
he  could  take  out  execution,  the  judge  bef  -  '  om  the 
cause  is  tried  is  empowered  to  certify  that  t  .  i  ought 

to  issue /or^AtrtM,  or  on  some  future  day  to  be  specified; 
in  which  case  judgment  may  be  signed,  and  costs  taxed, 
and  execution  issued  forthwith,  according  to  the  terms  of 
such  certificate;  with  liberty,  however,  to  the  opposite 
party  to  move  the  court  in  banc,  within  the  period  of 
four  days  from  the  return  of  the  distringas  or  habeas 
corpora,  that  such  judgment  and  execution  shall  be  set 
aside,  or  a  new  trial  had,  as  the  nature  of  the  case  may 
require  (A). 

(A:)  Also,  by  3  &  4  Will.  4,  c.  42,  his  deputy  shall  certify  that  jodjmeQt 

s.  18,  at  the   return  of  any  writ  for  ought  to  be  suspeided  until defeadaot 

trial  before  the  sheriff,  judgment  may  shall  have  been  able  to  apply  for  a  new 

be  signed,  costs  taxed,  and  execution  trial,  6c c.  ;  or  a  judge  shall  order  it  to 

isa\xed  forthwith,  unless  the  sherifTor  be  stayed. 
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After  signing  judgment,  the  next  step  is  to  enter  the 
judgment  on  record,  by  transcribing  the  whole  proceedings 
on  a  parchment  roll,  and  depositing  this  roll,  and  filing  it 
of  record,  in  the  treasury  of  the  court;  and  this,  though 
properly  the  act  of  the  court,  is  in  practice  performed  by 
the  successful  party,  or  rather  by  his  attorney  (Z). 

Hitherto  we  have  pursued  the  history  of  a  cause  that 
comes  to  issue  and  verdict.  But  an  action  may  have 
many  other  results  ;  on  any  of  which,  the  plaintiff  or  de- 
fendant (as  the  case  may  be)  may  be  entitled  to  judgment. 
For  in  an  action  judgment  will  be  awarded,  [^first,  where 
the  facts  are  confessed  by  the  parties,  and  the  law  deter- 
mined by  the  court,  as  in  the  case  of  judgment  upon  de- 
murrer ;  secondly,  where  the  law  is  admitted  by  the  parties, 
and  the  facts  disputed,  as  in  the  case  of  judgment  on  a 
verdict ;  thirdly,  where  both  the  fact,  and  the  law  arising 
thereon,  are  admitted  by  the  defendant,  which  is  the  case 
of  judgments  by  co7ifession  or  default ;  or  lastly,  where 
the  plaintiff  is  convinced  that  either  the  fact  or  law,  or 
both,  are  insufficient  to  support  his  action,  and  therefore 
abandons  or  withdraws  his  prosecution,  which  is  the  case 
in  judgments  upon  a  nonsuit  or  retraxit,^  or  nolle  prose- 
qui (m).  In  all  these  cases,  however,  the  practical  course 
is  so  far  the  same,  that  the  successful  party  proceeds,  upon 
the  matter  being  determined  in  his  favour,  to  sign  judg- 
ment, tax  costs,  and  enter  his  judgment  on  record,  in 
manner  above  described. 

[[The  judgment,  though  pronounced  or  awarded  by  the 
judges,]]  or  supposed  to  be  so,  where  no  actual  delivery  of 
it  takes  place,  is,  properly  speaking,  [[not  their  determina- 
tion or  sentence,  but  the  determination  and  sentence  of 
the  law.     It  is  the  conclusion  that  naturally  and  regularly 

(J)  This  entryoo  record  is  in  reality  (m)  As  to  judgment  hy  nolle  pro- 

often  omitted  ;  the  signing  judgment  sequi,  see  Bowden  v.  Home,  7  liing. 

and  issuing  execution  being  in  many  716  ;  Fagan  v.  Dawson.  4  Man.  &  G. 

ca«es  suflicient  Tor  the  purposes  of  the  711  ;  3  &  4  Will.  4,  c.  42,  s.  32. 
■ttccessful  paity. 
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[^follows  from  the  premises  of  law  and  fact,  which  stand 
thus :  Against  him  who  hath  rode  over  my  com,  I  may 
recover  damages  by  law ;  but  A.  hath  rode  over  my  corn, 
therefore  I  shall  recover  damages  against  A.  If  the  major 
proposition  be  denied,  this  is  a  demurrer  in  law ;  if  the 
minor,  it  is  then  an  issue  in  fact ;  1  '  '  th  be  confcied 
(or  determined)  to  be  right,  the  co;  >  or  judgment  of 

the  court  cannot  but  follow ;  which  judgment  or  conclu- 
sion depends  not  therefore  on  tht-  Mrice  of  the 

judge,  but  on  the  settled  and  invui ,  jles  of  ju»- 

tice.  The  judgment,  in  short,  is  the  remedy  prescribed  by 
law  for  the  redress  of  injuries,  and  the  suit  or  action  is  the 
vehicle  or  means  of  administering  it  What  that  remedy 
may  be  is  indeed  the  result  of  deliberation  and  study  to 
point  out;  and  therefore  the  style  of  the  judgment  is,  not 
that  it  is  decreed  or  resolved  by  the  court,  for  then  the 
judgment  might  appear  to  be  their  own,  but  **  it  is  con- 
sidered," consideratum  est  per  ewrigm,  that  the  plaiotift*  do 
recover  his  damages,  his  debt,  his  potfeasion,  and  the  like ; 
which  implies  that  the  judgment  is  none  of  their  own,  but 
the  act  of  law  pronounced  and  declared  by  the  court  aAer 
due  deliberation  and  inquiry. 

All  these  species  of  judgments  are  either  interloeuior%f 
ov  final.  7n^er/ocii/ory  judgments  are  such  as  are  given 
in  the  middle  of  a  cause,  u|K>n  some  plea,  proceeding,  or 
default,  which  is  only  intermediate,  and  does  not  finally 
determine  or  complete  the  suit.  Of  this  nature  are  all 
judgments  for  the  plaintiff  upon]]  demurrer  to  [[pleas  in 
abatement  of  the  suit  or  action,  in  which  it  is  considered 
by  the  court  that  the  defendant  do  answer  over,  respon- 
deat ouster ;  that  is,  put  in  a  more  substantial  plea.  It 
is  easy  to  observe  that  the  judgment  here  given  is  not 
final,  but  merely  interlocutory  ;  for  there  are  afterwards 
farther  proceedings  to  be  had  when  the  defendant  hath 
put  in  a  better  answer. 

But  the  interlocutory  judgments  most  usually  spoken  of 
are  those  incomplete  judgments  whereby  the  right  of  the 
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[[plaintiff  is  indeed  established,  but  the  quantum  of  damages 
sustained  by  him  is  not  ascertained  ;  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury  (w).  This 
can  only  happen  where  the  plaintiff  recovers ;  for  where 
judgment  is  given  for  the  defendant  it  is  always  complete 
as  well  as  final.  And  it  happens  where  the  defendant  suf- 
fers judgment  to  go  against  him  by  default,  or  nihil  dicit, 
as  if  he  puts  in  no  plea  at  all  to  the  plaintiff's  declaration  ; 
by  confession  or  cognovit  actionem,  where  he  acknowledges 
the  plaintiff's  demand  to  be  just ;  or  by  non  sum  informa- 
tus,  where  the  defendant's  attorney  declares  he  has  no 
instructions  to  say  any  thing  in  answer  to  the  plaintiff,  or 
in  defence  of  his  client,  which  is  a  species,^]]  though  latterly 
fallen  into  disuse,  [[of  judgment  by  default.  If  these,  or 
any  of  them,  happen  in  actions  where  the  specific  thing 
sued  for  is  recovered,  as  in  actions  of  debt  for  a  sum  cer- 
tain, the  judgment  is  absolutely  complete;  and  therefore 
it  is  very  usual,  in  order  to  strengthen  a  creditor's  security, 
for  the  debtor  to  execute  a  warrant  of  attorney  to  some 
attorney  named  by  the  creditor,  empowering  him  to  confess 
a  judgment  by  either  of  the  ways  just  now  mentioned,  (by 
nihil  dicit,  cognovit  actionem,  or  non  sum  informatus,)  in  an 
action  of  debt  to  be  brought  by  the  creditor  against  the 
debtor  for  the  specific  sum  due ;  though  this  practice  is 
subject  to  several  restrictive  regulations  for  the  prevention 
of  fraud  or  oppression  (o).     But  where  damages  are  to  be 

(n)  So  by  the  old  Gothic  conslitu-  ing  at  his  request,  to  inform  him  of  the 

tion,  the  cause  was  not  completely  nature  and  effect  of  the  instrument 

finished  till  the  nembda  or  jurors  were  before  the  same  is  executed  ;  which 

called  in  "  ud  eiecutionem  decretorum  attorney  shall  subscribe  his  name  as 

judicii,  ad  tcstimationempretii.damin,  a  witness  to  the  due  execution,  and 

lucri,"    Sue. — Stiernhook,     De    Jure  thereby  declare  himself  to  be  attorney 

Goth.  1.  1,  c.  4.  for  the  party,  and  stale  that  he  sub- 

(d)  Uy  1  &  2  Vict.  c.  110,  ss.  9,  10,  scribes  as  such  attorney.     Also,  by  3 

DO  warrant  of  attorney  or  cognovit  shall  Geo.  4,  c.  39  ;  1  &  2  Vicf.  c.  110,  s. 

be  of  any  force  unless  there  be  present  60,  and  6  &  7  Vict.  c.  66,  warrants  of 

some  attorney  of  one  of  the  superior  attorney  and  cognovits  must  be  filed  in 

courtaon  behalf  of  the  person  giving  it,  llic  Court  of  the  Queen's  Bench  within 

expressly  named  by  him,  and  attend-  twenty-one  days  after  e.vecution,  or  else 
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[[recovered,  a  jury  must  be  called  in  to  assess  them;]]  and 
therefore,  in  such  a  case,  Qhe  entry  of  the  judj^meut  is. 
"  that  tlje  plaintiff  ought  to  recover  his  damages  (iudefi- 
"  nitively);  but  because  the  court  know  not  what  dainages 
"  the  said  plaiutifl"  hath  sustained,  therefore  the  •beriff  b 
"  commanded,  that  by  the  oaths  of  twelve  honest  and 
"  lawful  men,  he  inquire  into  the  said  damages,  and  return 
"  such  inquisition  into  court."  This  proeeM  it  called  a 
writ  of  inquiry  {-p)  \}  '»  ^^^^  execution  of  which  the  bhe- 
ritt  (7),[3  by  his  under-sheritl,  Qsits  as  judge,  and  tries  by 
a  jury,  subject  to  nearly  the  same  law  and  cooditioas  aa 
apply  to  the  trial  by  jury  at  nisi  prius,  what  damages  the 
plaintilf  hath  really  sustained  ;  and  when  their  verdict  i* 
given,  which  must  asaeaa  «d»«  damagea,  the  aheriflT  retuma 
the  inquisition,  which  is  entered  upon  the  roll  in  manner 
of  a  postea  ;  and  thereupon  it  is  coaaidered  that  the  plain* 
till  do  recover  the  exact  sum  of  the  damagea  ao  ataesaed. 
In  like  manner,  when  a  demurrer  it  determiiMMi  for  th« 
plaintift',  upon  an  action  wherein  damages  are  recovered, 
the  judgment  is  also  incomplete  witliout  the  aid  of  a  writ 
of  inquiry  (r). 

judgment  must  be  bigDed,  or  exectttioB  kad  u  epportaulj  to  apply  f  tW 
issued  thereoD,  to  render  the  lame  va-  court  to  Ml  aakla  tW  eseouioB  of  tW 
lid  as  again&t  the  a$signtes  of  tbe  party,  writ,  or  iialoaa  a  jodf*  *^*^^  ihiak  it 
if  he  should  become  bankrupt  or  iosoU  to  stay  lb«  j«il|«iat. 
vent.  See  also  6  Geo.  4.  c.  16.S.  108;  (f )  Tbero  ia  •••  caM  ui  whirh  « 
1  &  3  Vict.  c.  110,  s.  61,  as  to  the  wnt  of  inquiry  may  be  executed  not 
effect  allowed  to  judgments  on  war-  before  tbe  sheriff,  but  the  judge  at  aisi 
rants  of  attorney,  and  in  cases  of  bank*  priut,  viz.  in  an  action  on  a  bond  con- 
ruptcy  and  insolvency.  ditioned  for  perferMane*  of  any  arts 
(p)  Vide  sup.  p.  25.  By  1  \Vill.  other  than  the  paynMit  of  aooey. 
4,  c.  7,  a  writ  of  inquiry  may  be  Vide  stat.  8  Sc  9  Will.  3,  c.  U  ;  sup. 
returnable  whether  in  term  time  or  vol.  ii.  pp.  159,  160. 
vacation;  and  four  days  after  the  re-  (r)  In  some  cases,  where  the  amount 
turn  thereof  (see  Reg.  Gen.  Hil.  2  of  damages  is  a  mere  matter  of  calcu- 
Will.  4,  pi.  67)  costs  may  be  taxed,  lation,  the  court  itself,  through  the 
final  judgment  signed,  and  execution  medium  of  its  officers,  will  assess  the 
issued  forthwith,  unless  the  sheriff  damages,  instead  of  putting  the  plain- 
certify  that  judgment  ought  not  to  tiff  to  the  necessity  of  suing  out  a  writ 
be  signed  until  defendant  shall  have  of  inquiry;  as  where  it  becomes  ne- 
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\^Final  judgments  are  such  as  at  once  put  an  end  to  the 
action,]]  by  an  award  of  redress  to  one  party,  or  discharge 
of  the  other,  as  the  case  may  be. 

If  the  judgment  be  for  the  plaintiflP,  the  form  is  that  he 
do  recover,  quod  recuperet,  the  debt  or  damages,  and  that 
the  defendant  be  amerced  for  his  wilful  delay  of  justice  : 
or  if  for  the  defendant,  that  the  plaintiff  take  nothing  by 
his  writ,  nil  capiat  per  breve,  and  also  be  amerced  for  his 
false  claim,  pro  f also  clamore  suo{s) ;  and  that  the  defend- 
ant may  go  thereof  without  a  day,  eat  inde  sine  die,  i.  e. 
without  any  farther  continuance  or  adjournment. 

At  common  law,  all  judgments  had  relation  to  the  first 
day  of  the  term  in  which  they  were  signed,  though  in 
point  of  fact  not  signed  till  afterwards  (/),  the  term  being 
considered,  for  this  and  some  other  purposes,  as  consisting 
but  of  one  day.  But  by  a  modern  rule,  Reg.  Gen.  H.  T. 
4  Will.  IV.  reg.  3,  all  judgments,  whether  interlocutory  or 
final,  shall  be  entered  of  record,  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation,  when  signed,  and 
shall  not  have  relation  to  any  other  day,  provided  how- 
ever that  it  shall  be  competent  for  the  court  or  a  judge  to 
order  a  judgment  to  be  entered  nunc  pro  tunc{u). 

It  is  a  property  of  judgments  in  the  superior  courts  (re- 
sulting from  the  effect  of  the  law  of  execution,  of  which 
we  shall  presently  speak  more  at  large),  that  they  bind  all 
lands,  tenements,  and  hereditaments,  of  which  the  defendant 
himself,  or  any  person  in  trust  for  him,  shall  be  seised  or 

cessaiy  to  assess  the  amount  due   to  (()  Jeffreson  v.  Morton,  2  Saund. 

plaintiff  on  a  bill  of  exchange  or  pro-  by  Wms.  8  k. 

missory  note,  or   for  rent,  arrears  of  («)  We  may  remark  here,  that  even 

annuity,  mortgage  money,  or  the  like.  prior  to  this  rule  of  court  it  had  been 

2  Arch.  I'r.  by  Chitty,  p.  599.  provided,  by  29  Car.  2,  c.  3,  ss.  13, 

(«)  It  was  also  formerly  adjudged  14,  15,  in  favour  of  purciiasers  l)on& 

in  certain  cases,  that  the  defendant  Jide  for  valuable  consideration,  that  as 

be  taken   up,  cnpiatitr,  till  he  pay   a  tigainst   such    purchasers,    judgments 

fine  to  (he  crown  for  his  falsehood,  or  shall,  in  consideration   of  law,   bind 

the  like.     'I'his  is  now,  by  5  W.  &  M.  the  lands  of  the  debtor  only  from  such 

c.  12,  abolished  in  some  actions,  and  time  as  they  shall  be  signed,  and  shall 

in  all  disused.  not  relate  to  the  first  day  of  terms. 
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possessed,  at  the  time  when  the  judgment  is  recorded,  so 
as  to  take  effect  in  priority  to  all  subsequent  incum- 
brances (a-),  subject  however  to  a  proviso,  that  a«  regards 
all  purchasers,  mortgagees  and  creditor*,  the  judgment 
shuli  have  no  such  effect  until  it  be  duly  registered  in  the 
Common  Pleas,  which  registration  must  also  be  renewed 
every  five  years  (y).  But  as  to  good*  and  chatteUy  the 
effect  of  a  judgment,  it  is  to  be  observed,  is  different,  for 
these  were  bound  at  common  law,  not  from  the  judgment, 
but  from  the  date  (or  teste)  of  the  writ  of  execution 
thereon,  and  are  now,  by  the  Statute  of  Frauds,  29  Car.  II. 
c.  3,  s.  16,  bound  only  as  from  the  time  of  the  delivery  of 
that  writ  to  the  sheriff  to  be  executed  (z).  By  statute 
also  1  &  2  Vict.  c.  110,  s.  13,  such  judgments  operate  as  a 
charge  in  equity  upon  all  lands,  tenements  and  heredita- 
ments (including  those  of  copyhold  or  customary  tenure), 
wherein  the  debtor  has  any  estate  or  interest  whatever, 
whether  in  law  or  equity,  or  over  which  he  has  any  dis- 
posing power,  exerciseable  without  the  assent  of  any  other 
person  for  his  own  benefit,  but  subject  to  the  same  pro- 
viso as  before  mentioned,  requiring  registration,  to  make 
the  charge  effectuul  as  ai^ainst  purchasers,  mortgagees  and 
creditors  (</ 

Moreover,  by  1  &  2  \'ict.  c.  110,  s.  17,  it  is  provided, 
that  every  judgment  debt  shall  carry  interest,  at  the  rate 
of  1/.  per  cent,  per  annum,  from  the  time  of  entering  up 

(j)  13  Edw.  1.  c.  18  ;  29  Car.  2,  (t)  Burton.  Comp.  302.   At  to  Um 

c.  3,8.  10;  2  lust.  395;  Co.  Liu.  priohuub«ii»«eDlb«jiMl(m«Bterex- 

265  b  ;    Palmer  v.  Humphrey,  Cro.  ecutioo  rieditor  and  th«  umfgatt*  of 

Eliz.  584  \  Underbill  r.   Deveieus,  2  the   debtor,  in    the    several  cases  of 

Saund.  by  Wms.  68  f.  baakruptcy  and  iD&oUeocy,  see  New- 

(v)   I  at  2  Vict.  c.  1 10,  ss.  13,  19  ;       laad  t. ,  1    P.  Wms.  92  ;  OrU. 

2  &  3  Vict.  c.  11  ;  3  &  4  Vict.  c.  82.  bar  •.  Fletcher,  ibid.  737  ;  3  Geo.  4, 

To   aflect   lands   in   the   counties   of  c.  39;  6  Geo.  4,  c.  16.  s.  108 ;  I  & 

Middlesex   and  York,  the  judgment  2  VicU  c.   110.  s.   61  ;    2  &  3  VkC 

must  also  be  entered  io    the   proper  c.29. 

offices  of  those  counties  respectively.  (a)  As  to  the  effect  on  purchaser* 

5  Ann.  c.  18  ;  6  Ann.  c.  35  ,  7  Ann.  and  mortgagees  without  notice  of  judg- 

c.  20;  8  Geo.  2,  c.  6.  meat,  tee  also  2  6c  3  Vict  c.  11,  s.  5. 
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the  judgment,  until  the  same  shall  be  satisfied,  and  such 
interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment  {b). 

[^Thus  much  for  judgments — to  which  costs  are  a  ne- 
cessary appendage — it  being  now  as  well  the  maxim  of 
ours,  as  of  the  civil  law,  that  "  victus  victori  in  expensis 
condemnandus  est"  (c),  though  the  common  law  did  not 
allow  any.]]  They  are  accordingly  taxed  (as  already  re- 
marked) at  the  same  time  that  the  judgment  is  signed, 
and  always  form  part  of  its  aggregate  amount  {d ).  But 
the  law  of  costs  deserves  a  more  particular  attention  than 
could  conveniently  have  been  bestowed  upon  it  when  the 
subject  was  before  touched  upon,  and  we  therefore  resume 
the  consideration  of  them  in  this  place. 

[]The  first  statute  which  gave  costs  eo  nomine^  to  the 
plaintiff  [[was  the  Statute  of  Gloucester,  6  Edw.  I.  c.  1, 
as  did  the  Statute  of  Marlbridge,  52  Hen.  III.  c.  6,  to  the 
defendant,  in  one  particular  case  relative  to  wardship  in 
chivalry,  though  in  reality  costs  were  always  considered 
and  included  in  the  quantum  of  damages,  in  such  actions 
where  damages  are  given ;  and  even  now  costs  for  the 
plaintiff  are  always  entered  on  the  roll  as  increase  of  da- 

(b)  The  statement  in  the  text  refers,  ment  of  money,  shall  have  the  effect 

it  will  be  observed,  only  to  judgments  of  judgments  in  the  superior  courts  of 

in  the  proper  and  technical  sense  of  common  law,  and  that  the  same  reme- 

that  term,  viz.  the  award  of  redress  in  dies  shall  be  allowed  upon  them, 
an  action  at  law,  consequent  upon  the  (c)  Cod.  3,  1,  13. 

decision  of  the  issue,  or  the  default  of  (d)  There  are  many  cases  of  vexa- 

the  party  in  prosecuting  his  claim  or  tious  proceeding,  in  which  the  legis- 

defence.      But   it   may  be   remaiked  lature  has  formerly  provided,  that  the 

here,  that  by  a  recent  provision  of  the  party  in  fault  shall   be  punished  by 

legislature,  rules  of  tiie  courts  of  com-  the  payment  to  his  adversary  of  dou- 

mon  law,  decrees  and  orders  in  equity,  ble,  or  (sometimes)  treble  costs  ;  but 

orders  of  the   lord  chancellor  in  lu-  it  is  by  5  &  6  Vict.  c.  97,  all  such 

nacy  and  bankruptcy,  and  orders  of  provisions  are  now  repealed;  and  it 

the   court  of    review   in    matters   of  is  enacted,  that  the  adversary  shall  be 

bankruptcy,  are  now  placed  upon  the  entitled  only  to  a  full  and  reasonable 

same  footing  with  judgments  ;  it  being  indemnity,  to  be  taxed  by  the  proper 

enacted  by  1  &2  Vict.  c.  110,  s.  18,  officer,   which  taxation  shall,    as  ia 

that  all  these,  when  made  for  the  pay-  ordinary  cases,  be  subject  to  review. 
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Qmages,  by  the  court.  But  because  those  damages  wwe 
frequently  inadequate  to  the  plaintiflf's  expenses,  the  Sta- 
tute  of  Gloucester  orders  costs  to  be  also  added,  and  far- 
ther directs,  that  the  same  rule  sliall  hold  place  in  all 
cases  where  the  party  is  to  recover  damages.]]  But  with 
the  exception  that  has  been  mentioned,  Qno  costs  were 
allowed  the  defendant  in  any  shape,  till  the  statutes  23 
Hen.  VIII.  c.  15;  4  Jac.  I.  c.  3 ;  8  &  9  Will.  HI.  c.  11; 
and  4  Ann.  c.  16,  which  very  equitably  gare  the  de- 
fendant, if  he  prevailed,  the  same  costs  as  the  plaintiff 
would  have  had  in  case  he  had  recovered.]]  And  even 
after  these  enactments,  there  still  remained  several  caw 
in  which  the  law  was  defective  in  this  particular,  both  as 
regards  the  plaintiH'  and  the  defendant;  but  these  defects 
have  now  been  remedied  by  the  statutes  9  Ann.  c.  20 ;  1 
Will.  IV.  c.  21 ;  3  &  4  Will.  IV.  c.  42,  ss.  31—34 ;  and 
4&5Will.  IV.  c.  39(e). 

[[The  king,]]  or  queen  regnant,  Qand  any  person  suing 
to  his  or  her  use,  shall  neither  pay  nor  receive  costs  if); 
for  that  besides  that  the  sovereign  is  not  included  under 
the  general  words  of  these  statutes,  as  it  is  his  prerogative 
not  to  pay  them  to  a  subject,  so  it  is  beneath  bis  dignity 
to  receive  them.  And  it  seems  reasonable  to  suppose  that 
the  queen  consort  participates  of  the  same  privilege  (  g).'^ 
Paupers  also,  Qhat  is,  such  as  will  swear  themselves  not 
worth  51. 2  in  the  world,  except  their  wearing  apparel, 
and  the  matter  in  question  in  the  cause,  are,  by  statute  1 1 
lien.  VII.  c.  12,  and  23  Hen.  Vlll.  c.  15,  exempt,  when 
plaintiffs  (but  not  when  defendants),  from  the  payment  of 

court  fees,  and  entitled  to  have  counsel  and  attorney  as- 

• 
(«)  By  3  &  4  Will.  4,  c.  42,  «.31.       Vict.  c.  30,  s.  23. 
which  for  the  first  time  provides,  that  (/)  24  Hen.  8,  c.  8. 

esecutort    and    adminittratort,   wben  (g)   r^t  nrmmnn  liw.  ii  brfon  ii 

})laintiff$,  shall  be  liable  to  co«U,  plained,  parties  against  whom  judg- 
powei  is  given  to  the  court  or  a  judge  meot  was  given  were  liable  to  b« 
to  exempt  them  from  such  liability  by  amerced.  But  the  queen  consort  was 
special  oider,  in  any  particular  case.  excepted  from  ameicement.  Co.  Litt. 
See  as  to  taiing  costs,  7  Will.  4  &  1       133. 
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signed  to  them  by  the  court  without  fee,  and  are  excused 
from  paying  costs  when  unsuccessful,  Qbut  shall  suffer 
other  punishment  at  the  discretion  of  the  judges  (A).]]  A 
person  however  thus  smng  in  forma  paupei'is  [[may  recover 
costs,  though  he  pays  none,  for  the  counsel  and  clerks 
are  bound  to  give  their  labour  to  hhn,  but  not  to  his  an- 
tagonists.]] To  prevent  also  trifling  and  malicious  actions, 
certain  statutes,  viz.  43  Eliz.  c.  6,  s.  2,  and  3  &  4  Vict. 
c.  24  (i),  have  been  passed,  by  the  combined  effect  of 
which,  if  the  plaintiff  in  any  personal  action,  other  than 
trespass  or  trespass  on  the  case,  and  not  being  for  any 
title  or  interest  in  lands,  or  concerning  the  freehold  or 
inheritance  of  lands,  shall  recover  at  the  trial,  debt  or 
damages  to  an  amount  of  less  than  40^-.,  and  the  judge  so 
certifies,  no  more  costs  shall  be  awarded  than  the  amount 
of  the  debt  or  damages  so  recovered ;  and  in  trespass,  or 
trespass  on  the  case,  if  the  plaintiff  obtains  a  verdict  for 
less  than  40s.,  he  shall  recover  no  costs  whatever,  unless 
the  judge  shall  certify  that  the  action  was  really  brought 
to  try  some  right,  besides  the  right  to  recover  damages  for 
the  trespass  or  grievance  alleged,  or  that  such  trespass 
or  grievance  was  wilful  and  malicious ;  provided,  however, 
that  this  shall  not  extend  to  actions  for  trespasses  over 
lands,  houses,  or  the  like,  in  respect  of  which  any  notice 
not  to  trespass  thereon  shall  have  been  served  on  the  de- 
fendant. And  as  regards  one  particular  kind  of  action  on 
the  case,  viz.,  that  for  slanderous  words,  it  is  farther  pro- 
vided by  21  Jac.  I.  c.  16,  that  if  the  jury  find  a  verdict  for 

{h)  Blackstone    says,  it  was  for-  (0  The  last  of  these  acts  repeals 

merly  usual  to  give  such  paupers,  if  43  Eliz.  c.  6,  so  far  as  it  relates  to 

nonsuited,  their  election,  either  to  be  costs  in  actions  of  trespass  or  trespass 

whipped   or  pay   their  costs.     3  Bl.  on  the  case,  and  so  much  of  22  &  23 

Com.  400.      As  to  suing   in  forma  Car.  2,  c.  9,  as  relates  to  costs  in  per- 

piiuperis,  see  Gougenheim  v.  Lane,  1  sonal  actions;  and  see  as  to  3  &  4 

Mee.  it   W.  136;  Foss  v.  Racine,  4  Vict.  c.  24,  Shuttleworlh  v.  Cocker,  I 

Mee.  &  W.  610;  LovewelU.  Curtis,  Man.&  Gr.  829;  Marriott  v.  Shan- 

5  Mee.  &  W.  158  ;  Brunt  v.  Wardle,  ley,  ibid.  853. 
3  Man.  &  Gr.534. 
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U'hs  than  40«.,  the  plaiatifi'  shall  bftve  no  more  ootU 
thun  damages  (A).  Moreover,  if  the  plaintiff  instead  of 
taking  out  execution  u]K>n  a  judgment  bring  an  adMNi 
thereon,  he  shall,  by  43  Geo.  III.  c.  46,  t.  4,  recover  no 
costs  of  suit,  except  the  court  or  a  judge  shall  oChenrite 
order ;  nor  are  any  costs  allowed  in  a  penal  afCtaoo  to  a 
])laintif}' suing  as  a  common  informer,  unless  they  are  ez> 
pressly  given  by  the  statute  on  which  be  sues ;  for  at  the 
action  itself  creates  the  right,  he  has  no  claim  lo damages, 
and  by  the  general  rule  of  law,  where  there  are  no  da- 
mages, there  can  be  no  costs  (/). 

After  judgment,  execution  will  tmmedi^ely  follow,  un- 
less the  party  condemned  institutes  some  proceeding  to 
he  relieved  from  its  eH'ect.  The  principal  method  for  this 
j)urpo8e  (w)  is  by — 

V.  Writ  of  error,  to  the  next  superior  court  of  appeal. 
QA  writ  of  error  lies  for  some  supposed  mistake  in  the 


(k)  At  to  omU  in  «ctiaM  lor  hmU 
amount  it  may  farther  be  remarted, 
tliat  if  an  action  be  biougbt  in  tb« 
iiuperior  court  far  a  ikaaMl  wkick 
might  have  beM  Mad  fer  ia  iWcMialy 
court  or  a  court  of  roq—ili,  Uw  Mpe- 
rioi  court  will  suy  lb«  piocf  diap  on 
(tayiient  of  the  debt  only,  or  will, 
afler  verdict,  deprive  the  (daintitf,  oa 
a  proper  application  iar  that  pnrpoae, 
of  bis  costs.  See  Tairwi  •.  Morgan, 
2  C.  M.  &  R.  252.  Alao  by  lleg. 
Gen.  Hil.  Vac. 4  Will.  4,  it  is  ordered, 
tbdt  in  actions  of  assumpsit,  debt,  or 
covenant,  where  the  sum  recovered, 
&c.  shall  not  exceed  20/.  without 
costs,  the  plaintifl''s  costs  shall  be 
taxed,  according  to  a  reduced  scale, 
unless  the  judge  certify  that  the  cause 
was  proper  to  be  tried  before  him,  and 
not  before  the  sheriff  or  the  judge  of 
an  inferior  court. 

(i)  College  of  Physicians  f.  Har- 
VOL.  III. 


rtM«.»B.fcC»4. 

(■)  HmIiIm  tk«  vrit  tt  tnt, 
BUch»l«M  Mfmkt  •!  a  writ  tiutUimt, 
•  vnt  af  <lac«k.  aad  a  writ  •#  tmdilm 
f iwrwla.  Bat  Ik*  two  fnt  tt  tkna 
■ft  aew  abolialMd.  aad  tka  btt  May 
b«  said  la  ba  acarljr  ahtalala.  Tka 
wrk  of  attaiat  «a  kav*  balMa  had  ar> 
raaioa  to  aotka.  vida  aapw  |^  07. 
Tha  wiit  af  doeait  «aa  aa  aatioa 
broaght  ta  tha  CaoaaMa  Ploaa  la  la- 
verae  a  jadf  ateat  ahlaiaad  ia  aay  ital 
actioB.  by  fraad  or  eoilasiaa  hefaaa 
the  parties,  to  the  preiadice  of  tha 
right  of  a  third  person.  It  is  ihoHrh- 
ed  by  3  &  4  Will.  4.  c.  27.  a.  9S. 
The  audita  quenUt  is  a  writ  that  lie* 
for  the  deCendaDl  agaiott  whoa  ]<*>%'> 
ment  is  given,  and  who  is  thardwa  ia 
danger  of  execution,  or  perhaps  acta- 
ally  in  execution,  but  who  is  entitled 
to  be  relieved  upon  some  matter  of 
discharge  which  has  happened  since 
T  T. 
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[[proceedings  of  a  court  of  record  ;  for  to  a  amend  errors  in  a 
base  court,  not  of  record,  a  writ  oi false  judgment  lies  (n).]] 
The  writ  of  error  lies  either  upon  matter  o^  fact  or  matter 
of  law.  The  errors  in  fact  which  may  give  rise  to  a  pro- 
ceeding of  this  kind  are  not  numerous,  but  among  them 
are  the  following : — that  the  defendant,  being  an  infant, 
appeared  by  attorney,  and  not  by  guardian  (o) ;  or  that 
the  plaintiff'  or  defendant  was  a  married  woman  when  the 
suit  commenced  (p),  or  died  before  the  judgment  was  ob- 
tained {q).  And  it  is  to  be  observed,  that  in  such  cases 
the  writ  is  called  a  writ  of  error  coram  vohis,  and  is  ad- 
dressed to  the  court  itself  in  which  the  judgment  was 
given ;  for  the  matter  of  fact  not  being  apparent  on  the 
face  of  the  proceedings,  there  has  been  in  reality  no  error, 
so  far  as  the  judges  are  concerned,  and  the  correction  of 
the  record  is  therefore  left,  without  impropriety,  to  them. 
But  the  most  usual  species  of  the  writ  of  error  is  that 
which  is  founded  upon  some  supposed  mistake  of  law, 
apparent  on  the  face  of  the  record,  such  as  might  have 
formed  a  sufficient  ground  at  the  proper  time,  for  a  motion 
in  arrest  of  judgment,  or  a  motion  for  a  judgment  non 
obstante  veredicto  (r),  and  the  writ  of  error,  in  such  case, 
is  addressed  not  to  the  court  in  which  the  judgment  was 
given,  but  to  a  superior  tribunal. 

[[Formerly  the  suitors  were  much  perplexed  by  writs 
of  error  brought  upon  very  slight  and  trivial  grounds,  as 
mis-speUings,  and  other  mistakes  of  the  clerks,[]  which  in 

the  judgment,  as  if  the  plaintiff  has  audita  querela  useless,  and  driven    it 

given  hitn  a  general  release,  or  if  he  nearl)'  out  of  practice.  Vide  2  Saund. 

has  paid  the  debt  to  the  plaintiff.     It  137e;    Giles  v.   Nathan,   5   Taunt. 

is  a  writ  directed  to  the  court  in  which  558. 

the  judgment  is  recovered,  stating  that  (m)    As    to   false  judgment,  vide 

the  complaintof  ihedefendanthasbeen  Overlon  u.  Swettenham,  3  Bing.  N.  C. 

heard,  audita  ryne/«/a  </e/ie«rfenn«,  and  786;  Ciookes  v.  Loiigden,   5   Bing. 

then  setting  forth  the  matter  of  com-  N.  C.  410. 

plaint,  and  enjoining  the  court  to  call  (")  Bird  u.  Pegg,  5  B.  &  Aid.  418. 

the  parties  before  them,  and  cause  jus-  (p)  King    v.  Jones,     Ld.    Raym. 

tice  tobedone.  But  the  indulgence  now  1525. 

shown  by  the  courts  in  granting  relief  (9)  Jacques  v.  Cesar,  2  Saund.  101  • 

upon  motion,  has  almost  rendered  an  (r)  Vide  sup.  p.  629. 
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general  were  held  sufficient,  unless  amcoded,  to  vitiate  the 
proceedings,  even  after  judgment ;  and  were  at  the  same 
time  incapable  of  amendment  after  judgment  was  actually 
recorded,  unless  within  the  very  term  in  which  the  act  so 
recorded  was  done ;  for  during  the  term  the  record  was 
[[held  to  be  in  the  breast  of  the  court,  but  afterwards  it 
admitted  of  no  alteration  (<).]]  But  such  delects  M  these 
are  now,  for  the  most  part,  provided  for  by  the  sttlotes  of 
amendment  and  jeofails  before-mentioned  (0»  by  the  effect 
of  which  they  have  in  some  instances  ceased  to  be  accounted 
errors  after  verdict  or  judgment  by  default,  and  in  others 
at  those  periods  of  the  cause  are  amendable  as  a  matter  of 
course,  and  without  payment  of  costs  to  the  opposite  party. 
And  even  in  cases  of  more  material  mistake,  amendments 
have  latterly  been  often  allowed,  u{)on  the  condition  of 
paying  costs,  though  the  application  for  leave  to  amend 
should  not  have  been  made  till  after  the  judgment  has 
been  recorded,  and  the  term  passed,  or  even  a  writ  of  error 
brought  (u). 

As  to  the  course  of  proceed  .  wm  of 

error,  in  the  ordinary  case  of  un  ai  <  ^  i  <  ^  '■  i  "^.  the 
immediate  appeal  from  tlie  Queen's  Bench,  Common  1 
or  Exchequer,  is  to  the  Court  of  Exchequer  Chamber  (i;). 
When  any  such  error  therefore  is  supposed  to  exist  in  a 
judgment  of  any  of  the  three  former  courts,  a  writ  of  error 
must  be  sued  out  of  the  common  law  side  of  the  Court  of 
Chancery,  addressed  to  the  chief  justice  of  the  court  below 
in  which  the  jud^jment  was  given,  and  commanding  him 

(>)  lUackstone  attributes  this  strict-  puDi&hments  on   the   teveral  judges, 

ness  paitly     to    a    "  nairowne&s  of  for  alleged  malpractice  in  thit  p«rti> 

thiuking,"  on  the  part  of  the  judges,  cular.     3  Bl.  Com.  408,  411. 

partly  to   a   "real  shallowoess,   but  (<)  Vide  sup.  p.  628. 

ati'ected     timidity,"    engeodered     by  (u)  Kichardsoa  v.  BJel!i&h,3  Bio{. 

some  severity  shown  in  the  reigns  of  334;  S.  C.  in  error,  7  B.  ic  C.  819; 

Edw.l.  and  Edw.  111.,  with  regard  S.  C.   Dom.   Proc.  1   Clark   Ac    Fin. 

to  the  offence  of  surieptiliously  erasing  224  ;  Paddon  v.  Bartlelt,  3  A.  £c  £. 

and  altering  recoids,  particularly  the  887. 

infliction  of  rigorous  forfeitures  and  (r)  V^ide  sup.  p.  418. 

T  T  2 


644  BOOK  V. OF  CIVIL  INJURIES. 

to  send  a  transcript  of  the  record  to  the  Exchequer  Cham- 
ber to  be  there  examined.  But  it  is  provided  by  10  &;  11 
Will.  III.  c.  14,  that  no  judgment  sliall  be  reversed  by  any 
writ  of  error  not  brought  within  twenty  years  after  such 
judgment  signed  or  recorded,  and  prosecuted  with  effect ; 
provided  the  party  against  whom  the  judgment  was  given 
be  not  an  infant,  feme  covert,  non  compos  mentis,  or  in 
prison  or  beyond  sea,  in  which  cases  the  writ  must  be 
brought  within  twenty  years  after  such  disabihty  ceases. 
Also,  by  Reg.  Gen.  H.  4  Will.  IV.  pi.  9,  that  no  writ  of 
error  shall  stay  the  execution  until  a  statement  be  deli- 
vered of  some  particular  ground  intended  to  be  argued, 
and  if  the  error  so  stated  shall  appear  to  be  frivolous, 
the  court,  or  a  single  judge,  may  order  execution  to 
issue.  And  by  3  Jac.  I.  c.  8;  16  &  17  Car.  II.  c.  8,  and 
6  Geo.  IV.  c.  96,  execution  shall  not  be  stayed  by  any 
writ  of  error,  unless  a  recognizance  of  bail,  with  two  suffi- 
cient sureties,  be  first  given  to  prosecute  the  writ  with 
effect,  and  to  satisfy  the  debt  and  costs  if  the  judgment 
be  affirmed  ;  or  unless  the  court  or  a  judge  think  fit  to 
dispense  with  such  recognizance  (a.-).  The  writ  being  is- 
sued (y),  the  plaintiff  in  error  procures  a  transcript  of  the 
record  to  be  made  out  and  delivered  into  the  Exchequer 
Chamber;  after  which  he  delivers  an  assignment  of  errors 
to  the  attorney  of  the  opposite  party  or  defendant  in  error, 
who  is  then  required  to  plead  to  the  same.  The  plea  he 
commonly  adopts  is  that  which  is  called  'a.  joinder  in  error, 
and  which  signifies  that  he  considers  his  judgment  to  be 
free  from  objection.  There  is  thus  an  issue  in  law  be- 
tween the  parties,  which  is  set  down  for  argument,  and 

(i)  A  writ  of  error  from  an  inferior  nor  the  execution  upon  a  judgment  of 

court  of  record,  or  court  of  a  county  an  inferior  court  of  record  for  damages 

palatine,  into  the  Queen's  Bench,  also  under  20/.  (19  Geo.  3,  c.  70,  s.  5; 

issues  from  the  common  law  side  of  the  7  &  8  Cieo.  4,c.  71,  s.  6.) 
Court  of  Chancery ,  and  is  addressed  to  (t/)  It  is  also  to  be  allowed  by  the 

thejudge of  the  court  below.    And  the  proper  ollicer  ot  the  court  in  which 

execution  upon  a  judgment  of  a  pala-  the  judgment  is  given.     But  this  is  a 

tine  court  shall  not  be  stayed  without  mere   formal   proceeding,    and  takes 

putting  in  bail  ((3  Geo.  A,  c.   96);  place  as  of  course. 

\ 
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decided  by  the  Court  of  Error  in  the  Exchequer  Cham- 
ber (z).  If  that  Court  affirms  the  judgment,  the  successfbl 
party  is  entitled  to  the  costs  incurred  by  the  writof  error  (a), 
but  if  the  judgment  be  reversed  no  such  costs  sre  allowed. 
If  necessary,  however,  a  writ  of  restitution  will  be  awarded 
tu  the  plaintiff  in  error,  to  enable  him  to  reeorer  whalertr 
has  been  taken  from  him  under  the  former  judgment ;  or 
the  court  will  grant  that  relief  in  a  more  summary  way, 
and  by  its  mere  rule  or  order.  Upon  such  affirmance  or 
reversal,  either  party  is  at  liberty  to  enter  the  prooeediogi 
in  error  on  the  judgment  roll  below  (&),  and  those  pro- 
ceedings are  thus  brought  to  a  termination.  But  the  un- 
successful party  may  still,  if  he  thinks  proper,  resort  to 
an  ulterior  appeal,  by  writ  of  error,  to  the  House  of  Lords; 
the  course  of  proceeding  upon  which  is,  in  a  general  point 
of  view,  the  same  as  u(M)n  writ  of  error  in  the  BxcbeqiMr 
Chamber  (c).  But  by  the  practice  of  that  House,  each 
party,  before  the  hearing,  prepares  and  delivers  for  distri- 
butiun  among  the  Lords  a  printed  statement  of  his  case, 
signed  by  one  or  more  of  the  counsel  who  attended  the 
hearing  below,  or  who  are  to  attend  the  hearing  in  the 
House  of  Lords. 

VL  If  the  regular  judgment  of  the  court,  after  the  de- 
cision of  the  suit,  be  not  suspended  or  reversed  by  one  or 

other  of  the  methods  mentioned  in  this  chapter,  the  next 
and  last  step  is  the  execution  of  that  judgment,  or  putting 
the  sentence  of  the  law  in  force.  This  is  performed  in 
different  manners,  according  to  the  nature  of  the  acti<m 

(t)  The  course  of  proceeding  ia  (6>  R«g.  Geo.  H.  4  Will.  4,  pi.  16. 

error  is  now  regulated  by  Reg.  Gen.  4,  (r)  By  order  of  3rd  April,  1835. 

H.,  4  Will.  4.     As  to  the  practice  on  When  the  House  orders  the  payoMBt 

argument  in  error,  see  also  9  A.  &  £.  of  eo^tt  in  error,  they  are  to  be  Used 

433,  Q.  by  the  clerk  of  tbe  parliament  oi  clert 

(u)  3Hen.  7,c.  10;  13  Car.  2,  st.  assistant,  in  such   Banner  as  is  di- 

2,  c.  2,  s.  10;  8  &  9  Will.  3,  c.  11,  rected  by  7  &  8  Geo.  4,  c,  64,  as  to 

s.  2.  the  taxation  of  costs  on  private  bills. 
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upon  which  it  is  founded,  and  of  the  judgment  which  is 
had  or  recovered.  In  the  ordinary  actions,  to  which  our 
attention  is  at  present  immediately  directed,  the  judgment 
is  for  recovery  of  money,  (either  by  way  of  debt  or  da- 
mages,) and  not  for  recovery  of  any  specific  chattel ;  there 
being,  however,  an  exception  to  this  in  the  case  of  detinue, 
in  which  the  judgment  is  for  recovery  of  the  goods  them- 
selves which  are  detained,  or  the  value  thereof,  with  da- 
mages and  costs.  And  in  that  action  there  is  accordingly 
a  special  writ  of  execution,  called  [[a  distringas,  to  compel 
the  defendant  to  deliver  the  goods  by  repeated  distresses 
of  his  chattels  (d),  or  else  a  scire  facias  against  any  third 
person  in  whose  hands  they  may  happen  to  be,  to  show 
cause  why  they  should  not  be  delivered ;  and  if  the  de- 
fendant still  continues  obstinate,  then  (if  the  judgment 
hath  been  by  default  or  on  demurrer)  the  sheriff  shall 
summon  an  inquest,  to  ascertain  the  value  of  the  goods 
and  the  plaintiff's  damages,  which  (being  either  so  as- 
sessed, or  by  the  verdict  in  case  of  an  issue  (e),)  shall  be 
levied  on  the  person  or  goods  of  the  defendant.  So  that 
after  all,  if  the  wrongdoer  be  very  perverse,^  he  cannot 
(even  in  this  action)  be  compelled  to  a  restitution  of  the 
identical  thing  taken  or  detained;  but  he  still  has  this 
election,  to  deliver  the  goods  or  their  value  (jf),— an  im- 
perfection in  our  common  law  for  which  it  is  not  easy  to 
render  a  sufficient  excuse  (g). 

Where  money  only  is  recovered,  the  practice  of  the 
courts  allows  the  judgment  creditor  to  resort  to  one  of  the 
four  following  writs  of  execution  : 

1.  The  writ  of  capias  ad  satisfaciendum,  which  addition 
distinguishes  it  from  the  writ  of  capias  ad  respondendum 
before  mentioned  (/«),  used  for  arresting  a  defendant  under 

(d)  1  Rol.  Ab.  737 ;  Rast,  Ent.  vol.  iii.  p.  413,  tliat  it  is  the  nature 
215.  of  personal  properly  to  be  easily  con- 

(e)  Bro.  Ab.  tit.  Damages,  29.  cealed  or  conveyed  away,  is  obviously 
(/)  Keilw.  64.                                     inadequate. 

(g)  That  assigned  by  Blackstone,  (h)  Vide  sup.  p.  671. 
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special  circumstances  at  the  eommeBcement  of  the  mnt. 
QThe  intent  of  the  eapia*  ad  satisfaciendum  is  to  impritoa 
the  body  of  the  debtor  till  satisfaction  be  owde  for  the 
debt  or  damages,  and  costs.  It  therefore  doth  not  lie 
against  any  privileged  persons,  peers  or  membeffi  of  par- 
liament. And  Sir  £.  Coke  also  gives  us  a  singuhur  in- 
stance (t),  where  a  defendant,  in  14  Edw.  III.,  WM  dis- 
cliurged  from  a  capias  because  he  was  of  so  advanced  an 
age,  quod  panam  imprisonenmenti  subire  nom  potest.  If  an 
action  be  brought  against  a  husband  and  wife,  for  tht 
debt  uf  the  wife  when  sole,  and  the  plaintiff  raeovam 
judgment,  the  capias  shall  issue  to  take  both  the  husband 
and  wife  in  execution  (A) ;  but  if  the  action  was  origiaally 
brouglit  against  herself  when  sole,  and  pending  the  suit 
she  marries,  the  capias  shall  be  awarded  against  her  only, 
and  not  against  her  husband  (/).  Yet  if  judgment  be  re- 
covered against  a  husband  and  wife  for  the  contract,  nay, 
even  for  the  personal  misbehaviour  (»)  of  the  wife  during 
her  coverture,  the  capias  shall  issue  against  the  husband 
only.]] 

[^'he  writ  of  capieu  ad  satis/aeiendmm  is  an  execution 
of  the  highest  nature,  inasmuch  as  it  deprives  a  man  of  his 
liberty  till  he  makes  the  satisfaction  awarded;  and  there- 
fore, when  a  man  is  once  taken  in  execution  under  this 
writ,  no  other  process  can  be  sued  out  against  his  lands  or 
goods.  Only  by  statute  21  Jac.  I.  c.  24,  if  the  defendant 
dies  while  charged  in  execution  upon  this  writ,  the  plain- 
tiff may,  ailer  his  death,  sue  out  a  new  execution  against 
his  lands,  goods  or  chattels.  The  writ  is  directed  to  the 
sheriti^,  commanding  him  to  take  the  body  of  the  defend- 
ant, and  have  him  at  Westminster  immediately  after  the 
execution  thereof,  to  make  the  plaintiff  satisfaction  for  his 
demand  (w).     And  if  he  does  not  then  make  satisfaction, 

(0  Co.  Liu.  289.  (»)    The  form  it  newly  modelled 

(fc)  Bardolph  v.  Peny,  Moor,  704.  pursuant  to  statute  1  &  2  Vkrt.  c.  110, 

(I)  Doyley  v.  White,  Cro.  Jtc.  323.  by  Reg.  Gen.  H.  3  Viet. 
(m)  Cro.  Car.  513. 
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[[he  must  remain  in  custody  till  he  does,]]  or  till  otherwise 
lawfully  discharged  as  an  insolvent  (o). 

[[If  a  capias  ad  satisfaciendum  (p)  is  sued  out,  and  a  non 
est  inventus  is  returned  thereon,  the  plaintiff  may  sue  out 
a  process  against  the  bail,  if  any  were  given  (g),  who,  we 
may  remember,  stipulated  in  this  triple  alternative,  that 
the  defendant  should,  if  condemned  in  the  suit,  satisfy  the 
plaintiff  his  debt  and  costs,  or  that  he  would  surrender 
himself  a  prisoner,  or  that  they  would  pay  it  for  him.  As 
therefore  the  two  former  branches  of  the  alternative  are 
neither  of  them  complied  with,  the  latter  must  imme- 
diately take  place  (r).  In  order  to  which,  a  writ  of  scire 
facias  may  be  sued  out  against  the  bail,  commanding  them 
to  show  cause  why  the  plaintiff  should  not  have  execution 
against  them  for  his  debt  and  damages.  And  on  such 
writ,  if  they  show  no  sufficient  cause,[]  and  the  defendant 
does  not  surrender  himself  (s)  within  the  period  prescribed 
by  the  practice  of  the  courts  (t)  in  this  particular,  [[the 
plaintiff  may  have  judgment]]  and  execution  [[against  the 
bail.[]  It  is  also  in  the  election  of  the  plaintiff  to  proceed 
by  action  of  debt  against  the  bail  on  their  recognizance. 

(o)  As  to  the  law  of  insolvency,  costs  recovered  by  the  judgment. — 
see  vol.  ii.  p.  213,  and  p.  426  of  this  Prior  to  this  enactment,  it  had  been 
volume.  Et  vide  as  to  insane  pri-  already  provided  by  48  Geo.  3,  c.  123, 
soners,  1  5c  2  Vict.  c.  110,  ss.  102,  that  a  debtor  in  execution  for  a  debt 
103.  Before  these  statutes,  the  prin-  not  exceeding  20/.  might,  after  a  year's 
cipal  provisions  for  the  benefit  of  insol-  imprisonment,  upon  application  to  the 
vents  were  contained  in  the  Lords'  court  in  which  the  judgment  was  re- 
Act,  32  Geo.  3,  c.  28,  amended  by  covered,  obtain  the  immediate  dis- 
26  Geo.  3,  c.  44;  33  Geo,  3,  c.  5;  charge  of  his  person.  Doe  d.  Threl- 
37  Geo.  3,  c.85;  39  Geo.  3,  c.  50;  fall  v.  Ward,  2  Mee.&  W. 65  ;  Gilbert 
49  Geo.  3,  c.  6.  v.  Pape,  ibid.  311;  Clay  v.  Bowler,  5 

(p)  Prior  to  the  recent  act  of  7  &  8  A.  &  E.  400. 
Vict.  C.96,  a  capias  ad  satisfaciendum  (q)  Vide  sup.  p.  570. 
might  issue  of  any  amount  whatever.           (r)  Lutw.  126!) — 1273. 
But  by  that  act  the  remedy  by  capias           (4)  Lusli's  Prac.  663. 
is  now  materially  restricted  ;  it  being           (t)  See    1    Arch,  by  Chitly,  489, 
provided    that    no    person    shall    be  604;   Reg.  Gen.  II.  2  Will.  4,  jd.  81  ; 
charged  or  taken  in  execution  in  any  Reg.  Gen,  T.  3  Will.  4,  pi.  3;  San- 
court,  superior  or  inferior,  for  a  debt  dorson  v.  Brown,  7  A.  &  E.  261. 
Dot  exceeding  20/.,  exclusive  of  the 
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[[The  next  species  of  execution  is  against  the  goods  and 
chattels  of  the]]  party  against  whom  the  judgment  is  re- 
covered, [[and  is  called  a  writ  offerifaciux,  from  the  words 
in  it,  where  the  sherifi'  is  commanded  ^uoil  Jieri  facias  de 
bonis,  that  he  cause  to  be  made  of  tlie  goods  and  chattels  of 
the  party  the  sum  or  debt  recovered  (u).  This  lies  as  well 
against  privileged  persons,  peers,  &c.,  as  other  common  per- 
sons; and  against  executors  or  administrators  with  regmrd 
to  the  goods  of  the  deceased.  The  sheriff  may  not  break 
open  any  outer  doors  (x)  to  execute  either  this  or  the  former 
writ :  but  must  enter  peaceably  ;  and  may  then  break  opeo 
any  inner  door  in  order  to  take  the  goods (y).  And  be 
may  sell  the  goods  and  chattels,  even  an  estate  for  years 
(which  is  a  chattel  real  (a)  )]]  of  the  party  against  whom 
the  writ  is  issued,  Qtill  he  has  raised  enough  to  satisfy  the 
judgment  («).[]  This,  however,  is  subject  to  such  restric- 
tions as  the  law  has  deemed  it  reasonable  to  impose  for 
the  protection  of  landlords.  For  by  8  Anne,  c.  14,  the 
sheritl'  cannot  lawfully  sell  off  goods  lying  upon  any  pre- 
mises demised  to  a  tenant,  unless  the  landlord  be  first 
paid  his  rent,  to  the  extent  of  one  year's  arrears,  and  by 
56  Geo.  3,  c.  50,  no  sheriff  shall  carry  of,  or  sell  for  the 
purpose  of  being  carried  off,  any  straw,  hay,  manure  or 
the  like  from  any  lands  let  to  farm,  in  any  case  where  by 
the  covenants  or  agreements  in  the  lease  the  carrying  off 
of  the  same  is  prohibited  between  landlord  and  tenant; 
which  latter  enactment,  however,  is  accompanied  with  a 
proviso  that  such  produce  may  be  lawfully  sold  to  any  per- 
son who  will  agree,  in  writing,  to  use  and  expend  the  same 
upon  the  lands,  according  to  the  obligation  of  the  tenant. 
At  common  law,  moreover,  no  chattel  could  be  taken  under 

(ii)   The  form  is  newly  modelled  p.  262. 

pursuant  to  statute  1  &  2  Vict.  c.  1 10,  (a)  Where  the  execution  is  at  the 

by  Reg.  Gon.  H.  3  Vict.  suit  of  the  plaintiff,  the  plaintiff  may 

(i)  5  Rep.  92.  by  43  Geo.  3,  c.  46.  s.  5,  levy  also 

(y)  Palm.  54 ;     Pugh  v.  Griffith,  the  poundage  fees,  and  other  expenses 

7  A.  &  E.  827.  of  the  execution.     As  to  fees,  vide  7 

(»)  8  Rep.  171  ;  vide  sup.  vol.  i.  Will.  4  i  1  Vict.  c.  55. 
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'AJi.fa.  that  was  not  in  its  nature  properly  capable  both 
of  manual  seizure  and  sale.  But  now  by  1  &  2  Vict.  c.  110, 
s.  12,  it  is  enacted  that  the  sheriff  may  upon  2i  fieri  facias 
(whether  sued  out  of  a  superior  or  inferior  court)  take  any 
money,  hank  notes,  hills  of  exchange,  or  other  securities  for 
money,  belonging  to  the  party  against  whom  the  writ  is 
sued  out,  and  may  sue  upon  such  bills  or  securities  in  his 
own  name,  paying  over  the  money  to  be  recovered  there- 
on, to  the  creditor.  It  is  to  be  observed,  that  Qf  part 
only  of  the  debt  be  levied  on  a  fieri  facias,  the  plaintiff 
may  have  a  capias  ad  satisfaciendum  for  the  residue  {h)r\ 
And  farther,  that  if  the  sheriff  is  unable  to  sell  the  goods 
at  a  reasonable  price,  he  may  make  his  return  upon  the 
writ,  that  they  remain  in  his  hands  for  want  of  buyers, 
upon  which  the  party  suing  out  the  execution  may  proceed 
to  take  out  a  writ  of  venditioni  exponas,  and  under  this 
latter  writ  the  sheriff  is  bound  to  sell  them  for  the  best 
price,  however  inadequate,  that  can  be  obtained. 

[[3.  A  third  species  of  execution  is  by  writ  of  levari 
facias,  which  affects  a  man's  goods  and  the  profits  of  his 
lands,  by  commanding  the  sheriff  to  levy]]  the  judgment 
debt  on  the  lands  and  goods  of  the  party  against  whom  it 
is  issued,  [^whereby  the  sheriff  may  seize  all  his  goods 
and  receive  the  rents  and  profits  of  his  lands,  till  satis- 
faction be  made  (c).  Little  use  is  now  made  of  this 
writ,  the  remedy  by  elegit,  which  takes  possession  of  the 
lands  themselves,  being  much  more  effectual.  But  of  this 
species  is  a  writ  of  execution,  proper  only  against  ecclesi- 
astics, which  is  given  when  the  sheriff,  upon  a  common 
writ  of  execution  sued,  returns  that  the  party  is  a  bene- 
ficed clerk,  not  having  any  lay  fee.  In  this  case,]]  inas- 
much as  the  hona  ecclesiastica  are  not  to  be  touched  by 
lay  hands,  a  writ  goes  to  the  bishop  of  the  diocese,  in 
the  nature  of  a  levari,  or  fieri  facias  {d),  commanding  him 

(6)   1  Rol.  Ab.  904  J   Dennis  v.  (d)  Reg.  Orig.300;  Judic.  22;  2 

Wells,  Cto.  Eliz.  344.  Inst.  4. 

(c)  Finch,  L.  471. 
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to  enter  into  the  benefice,  and  take  and  sequesier  the 
game  into  his  possession,  and  hold  the  same  until  he  shall 
have  levied  the  amount  of  the  judgment  out  of  the  rents, 
tithes,  and  profits  thereof  (*),  Qand  thereupon  the  bishop 
sends  out  a  sequestration  of  the  profits  of  the  clerk's  be- 
nefice, directed  to  the  churchwardens,  to  collect  the 
same,]]  and  after  providing  thereout  for  the  officers  of  the 
church,  to  pay  over  the  surplus  to  the  judgment  creditor, 
until  the  full  sum  due  to  him  be  raised  (/). 

[|4.  The  fourth  species  of  execution  is  by  the  writ  of 
elegit,  which  is  a  judicial  writ  given  by  the  8Catate  West* 
minster  2,  13  Edw.  I.  c.  18.]]  Before  tbatttatnte,  Qanuui 
could  only  have  satisfaction  of  goods,  chattels,  and  the 
present  profits  of  lands,  by  the  two  last-mentioned  writs 
oi fieri  facias  or  levari  facicu,  but  not  the  pMlMsinn  of 
the  lands  themselves,  which  was  a  natural  consequence  of 
the  feudal  principles  which  prohibited  the  alienation,  and  of 
course  the  incumbering  of  the  fief  with  the  debts  of  the 
owner (^).  And  when  the  restriction  of  alienation  began 
to  wear  away,  the  consequence  still  continued,  and  no  cre- 
ditor could  take  the  possession  of  lands,  but  only  levy  the 
growing  profits,  so  that  if  the  defendant  aliened  his  lands, 
the  plaintifi'  was  ousted  of  his  remedy.  The  statute,  there- 
fore, granted  this  writ,  (called  an  elegit,  because  it  is  in 

(e)  Harding  v.  Hall.  10  &Iee.   &  tke  «ttifMM  of  u  iaaelvMt  dtbtar. 

W.  53.     Or  the  writ  may  command  beiag  a  beiie<fe«d  dersjman  or  curate, 

the  biahop  to  make  of  the  ecclesias>  1  &  2  Vict.  c.  1 10.  a.  &5. 

tical  goods  of  the  party  within  hi«  dio>  (^)  but  io  CMC  of  a  debt  to  tbo 

ceae  the  amount  for  which  the  juJg-  king,  it  appears  by  Mmgmm  Ck*rU,  c. 

ment  is  recovered.    The  latter  form  8,  that  it  was  allowed  by  IkeeeauMa 

of  writ  is  called  nji.fu.  de  bonu  eeclt'  law  for  him  to  Uke  poanaiaa  of  tbo 

iia$tieit;  the  form  in  the  text,  a  levari  lands  till  the  debt  was  paid.     For  he 

OT  te({ueitrari  Jaciat.     2  Arch,  by  Ch.  being   the  grand,  superior,  and  ulti- 

788.  mate  proprietor  of  all  lai 


(/)  2   Burn,  E.  L.  329 ;  Pack  v.  might   seize  the   lands  iota  hia  own 

Tarpley,  9  A.  &  £.  468  ;  Harding  v.  hands  if  any  thing  was  owing  from  the 

Hall,  ubi  sup.    As  to  the  appointment  vassal,  and  could  not  be  said  to  be  de- 

of  a  curate  to  the  benefice,  pending  frauded  of  his  services  when  the  ouster 

its  sequestration,  vide  1  &  2  Vict.  c.  of  the  vassal  proceeded  from  his  own 

106,  s.  99.     As  to  sequestration  by  command.     3  Bl.  Com.  419. 
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[[the  choice  or  election  of  the  judgment  creditor,  whether 
he  will  sue  out  this  writ  or  one  of  the  former),  by  which 
the  judgment  debtor's  goods  and  chattels  are  not  sold,  but 
only  appraised  :  and  all  of  them  (except  oxen  and  beasts 
of  the  plough)  are  delivered  to  the  judgment  creditor  at 
such  reasonable  appraisement  and  price  in  satisfaction  of 
his  debt.]]  Supposing  the  goods  to  be  not  sufficient  (h), 
then  according  to  the  law  as  it  stood  from  the  time  of  the 
passing  of  the  statute  of  Westminster  until  the  com- 
mencement of  the  present  reign,  [J.he  moiety  or  one  half 
of  the  freehold  lands  which  he  had  at  the  time  of  the 
judgment  given  (i),  whether  held  in  his  own  name  or  by 
any  other,  in  trust  for  him  (k)^  were  also  to  be  delivered  to 
the  judgment  creditor,  to  hold  till  out  of  the  rents  and 
profits  thereof  the  debt  were  levied,  or  till  the  judgment 
debtor's  interest  were  expired.  But  now  by  1  &  2  Vict.  c. 
110,  it  is  provided  that  upon  an  elegit  the  sheriff  shall  de- 
liver execution  of  all  lands,  tenements,  and  hereditaments 
(including  those  of  copyhold  or  customary  tenure),  which 
the  judgment  debtor,  or  any  person  in  trust  for  him,  shall 
have  been  seised  or  possessed  of  at  the  time  of  entering 
up  the  judgment,  or  at  any  time  afterwards,  or  over  which 
such  person  shall  at  the  time  of  entering  up  such  judg- 
ment, or  at  any  time  afterwards,  have  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit  (J).  This  execution  or  seizing 
of  lands  by  elegit  is  of  so  high  a  nature  that  after  it  the 
body  of  the  defendant  cannot  be  taken ;  but  if  execution 
can  only  be  had  of  the  goods  because  there  are  no  lands, 
and  such  goods  are  not  sufficient  to  pay  the  debt,  a  capias 
ad  satisfaciendum  may  then  be  had  after  the  elegit^  for 
such  elegit  is  in  this  case  no  more  than  ^  fieri  facias  {m). 
So  that  body  and  goods  may  be  taken  in  execution,  or 

(fc)  2  Inst.  395.  modelled,  pursuant  to  this  statute,  by 

(i)  Ibid.  Reg.  Gen.  H.  3  Vict. 

(/£)29Car.  2,  c.  3.  (m)  Hob.  68. 

(/)  The  form  of  tiie  writ  is  newly 
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Qland  and  goods,  but  not  body  and  land  too,  upon  any 
judgment  between  subject  and  subject,]]  in  which  the 
crown  is  not  concerned  (n). 

Besides  these  writs  of  execution,  the  judgment  creditor 
is  enabled,  by  the  1  &.  2  Vict.  c.  UO,  and  3  &  4  Vict.c.  82, 
to  resort  to  another  mode  of  proceeding  to  enforce  pay- 
ment out  of  a  species  of  property  which  none  of  tbeM 
writs  can  in  their  nature  conveniently  reftcb.  For,  oo  the 
application  of  any  creditor,  who  ha«  entered  up  jtMigmeiit 
in  one  of  tiie  superior  courts  at  Westminster,  a  judge  of 
any  such  court  may  order  that  tiie  property  of  the  debtor 
in  government  stock,  or  in  the  stock  of  any  public  com- 
pany in  England,  corporate  or  otherwise,  whether  standi- 
ing  in  his  own  name  or  the  name  of  any  person  in  trust 
for  him,  shall  stand  charged  with  the  payment  of  the 
amount  for  which  judgment  shall  have  beeo  reeovered, 
with  interest;  provided,  however,  that  no  prooeediogt  shall 
be  taken  in  order  to  have  the  benefit  of  such  charge,  till 
a(\er  six  calendar  months  from  the  date  of  the  order;  and 
farther,  that  if  the  judgment  creditor,  afler  obtaining  such 
charge,  or  any  other  charge  or  security,  under  the  powers 
of  that  act,  shall  afterwards  and  before  the  realization  of 
the  property,  take  the  person  of  the  debtor  in  execution 
upon  the  same  judgment,  he  shall  be  deemed  to  have 
relinquished  his  charge  or  security. 

[[These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments]]  in  their  ordi- 
nary course,  [[and  where  the   demand  of  the  judgment 

(h)  By  Reg.  Gen.  Hil.  2  Will.  4.  By  2  Will.  4.c.  39.  «.  15.  it  &hall  be 

pi.  75.  it  shall  Dot  be  uecessary  that  lawful  ia  term  time  for  the  court  out 

any  writ  of  execution  should  be  iigned,  of  which  any  writ  of  ea.  tm,,fi.  /«.,  or 

but  DO  such  writ  shall  be  aaUd  till  e Vg it  shall  have  i&sued.  to  make  rale*. 

the  judgmeDt  paper,  postea.  or  inqui-  and  also  for  any  judge  of  any  of  the 

sition,  has  been  seen  by    the  proper  courts  io  vacatioo  to  make  orders  for 

oHicer.     By  the  3  6c  4  Will,  4.  c.  67.  the   rttum   of  any    such    writ,  aod 

s.  2.  all  writs  of  execution   may  be  every  such  order  shall  be  of  the  tame 

tested  on  the  day  on  which  they  are  force  and   effect  as  a   rule  of  court 

issued,  and  bo  made  returnable  iinme-  made  for  the  like  purpose, 
diaiely   after  the    execution    thereof. 
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[[creditor  is  satisfied  either  by  the  voluntary  payment  of  the 
debtor,  or  by  this  compulsory  process  or  otherwise,  satis- 
faction ought  to  be  entered  on  record,  that  the  debtor  may 
not  be  liable  to  be  hereafter  harassed  a  second  time  on 
the  same  account.]] 

And  here  our  summary  of  the  proceedings  in  a  suit  at 
law  is  brought  to  its  proper  close.  But  before  we  con- 
clude the  chapter,  it  is  right  to  take  some  notice  of  a  sup- 
plementary remedy,  partly  in  the  nature  of  an  action, 
partly  of  an  execution  (o),  which  often  follows  upon  a  suit 
as  being  the  only  method  of  enforcing,  under  particular 
circumstances,  the  judgment  therein  obtained. 

This  is  the  writ  of  scire  facias,  to  which  we  have  had 
occasion  in  former  places  to  make  some  incidental  refer- 
ence. It  is  used  in  a  variety  of  cases  in  the  law,  and  in 
some  of  them  as  an  independent  and  original  proceed- 
ing (p);  but  we  speak  of  it  at  present  as  supplemental 
only  to  an  action,  an  application  of  it  to  which  resort  is 
had  when  the  circumstances  are  such  that  the  law  no 
longer  allows  the  judgment  to  be  enforced  by  so  summary 
a  method  as  an  ordinary  writ  of  execution,  but  deems  it 
reasonable  to  afford  to  the  party  charged  the  opportunity 
of  making  a  defence.  These  circumstances  are  of  a  kind 
connected  either  with  lapse  of  time  or  change  of  parties  (g). 

1.  As  to  lapse  of  time.  By  the  common  law  [[all  these 
writs  of  execution  must  be  sued  out  within  a  year  and  a 
day  after  the  judgment  is  entered,  otherwise  the  court 
concludes  prima  facie  that  the  judgment  is  satisfied  and 
extinct.]]  But  by  stat.  of  Westm.  2,  13  Edw.  1.  c.  45,  a 
scire  facias  may  issue  [[for  the  debtor  to  show  cause  why 
the  judgment  should  not  be  revived  and  execution  had 
against  him ;  to  which  the  debtor  may  plead  such  matter 

(o)  Bac.  Ab.  Scire  Facias  (A).  Saund.  by  Wms.  72  b,  g  j  Bosanquet 

(  p)  Among  these  is  the  case  of  pro-  «.  Hansford,  1 1  A.  &  E.  520  ;  Cross 

ceeding  against  bail,  referred  to  sup.  v.  Law,  6  Mec.  &  W.  217  ;  Wliitten- 

p.  647.  bury  v.  Law,  6  Ding.  N.  C.  345. 
(q)  Vide  Underhill  v.  Devercux,  2 
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[[as  he  has  to  allege,  in  order  to  show  why  process  of  exe- 
cution should  not  be  issued  ;  or  the  plaintitf'  may  still  bring 
an  action  of  debt,  founded  on  this  dormant  judgment, 
which  was  the  only  method  of  revival  allowed  by  the 
common  law  (r).]] 

2.  As  to  change  of  parties.  This  may  occur,  I.  Id  the 
case  of  death ;  and  here  the  rule  is,  that  if  the  plaintiff  or 
defendant  die  after  final  judgment,  a  scire  facias  must  be 
sued  out  by  or  against  the  representatives  of  the  party 
deceased,  as  the  case  may  be,  in  order  to  enforce  the  judg- 
ment. But  if  the  death  of  either  occur  prior  to  final 
judgment,  the  action  would  at  common  law  abate;  and 
the  consequence  was  in  many  instances  the  same,  where 
one  of  two  or  more  joint  plaintiffs  or  defendants  died  be- 
fore that  period  («).  It  is  now  provided,  however,  by  17 
Car.  II.  c.  8,  that  the  death  of  neither  party,  between 
verdict  and  judgment,  shall  have  that  effect,  so  as  the 
judgment  be  entered  within  two  terras  after  the  verdict; 
and  the  course  in  such  cases  is,  for  the  survivor  to  proceed 
by  scire  facias  against  the  representatives  of  the  do- 
ceased  (0-  And  by  8  &  9  Will.  III.  c.  11,  where  a  sole 
plaintiff  or  defendant  dies  after  interlocutory  and  before 
final  judgment,  and  the  action  is  such  as  survives  to  the 
personal  representative  (m),  the  plaintiff,  his  executors  or 
administrators,  may  proceed  by  scire  facias  against  the 
defendant,  his  executors  or  administrators;  and  in  case  of 
the  death  of  one  of  several  plaintiffs  or  defendants  at  any 
stage  of  a  suit  of  that  description,  the  action  may  even 
without  a  scire  facias  continue  to  be  prosecuted  by  the 
surviving  plaintiff  or  plaintiffs,  against  the  surviving  de- 
fendant or  defendants ;  no  more  being  required  on  that 
event  than  to  enter  a  suggestion  of  such  death  upon  the 
record.  2.  In  the  case  of  marriage.  If  a  feme  sole  obtain 
judgment,  or  judgment  be  obtained  against  her,  and  she 

(r)  Co.  Litt.  290  b;  2  Inst^  469.  (»)  Earl  v.  Brown,  I  Wils.  302. 

(0  Underbill     v.     Devereux,     2  («)  Vide  sup.  p.  466. 

Saund.  by  Wms.  72  g,  h. 
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marry  before  execution,  a  scire  facias  must  in  either  case 
be  brought  by  or  against  the  husband  and  wife  (as  the 
case  may  be),  in  order  to  enforce  the  judgment  (v).  And 
so — 3.  In  the  case  of  bankruptcy  or  insolvency.  If  a  plain- 
tiff becomes  bankrupt  or  insolvent  after  he  has  obtained 
judgment  and  prior  to  execution,  the  proceeding  to  enforce 
the  judgment  must  be  by  scire  facias,  in  the  name  of  his 
assignees  {x). 

As  to  the  course  of  proceeding,  incident  to  a  scire  facias, 
it  is  as  follows  : 

The  writ  is  sued  out  of  the  court  in  which  the  judgment 
is  recorded,  and  it  is  made  returnable  in  the  same  court  on 
some  day  in  term.  It  is  then  left  with  the  sheriff,  in  order 
that  the  defendant  may  be  summoned  upon  it,  and  if  he 
fails  to  appear  in  due  time  after  the  summons  served,  or 
after  due  endeavour  to  effect  a  service,  the  plaintiff  in  scire 
facias  will  be  entitled  to  sign  judgment  by  default,  and 
take  out  execution.  If,  on  the  other  hand,  the  defendant 
in  scire  facias  appears,  the  plaintiff  delivers  a  declaration, 
to  which  the  defendant  is  to  plead,  and  the  subsequent 
course  of  proceedings  to  issue,  trial,  judgment,  writ  of 
error  and  execution,  is  substantially  the  same  as  in  that 
of  an  ordinary  action  ( y).  But  it  is  a  settled  rule,  that  the 
defendant  in  scire  facias  shall  never  be  allowed  to  plead 
any  matter  which  he  had  the  opportunity  of  pleading  in 
the  original  action  (z).  For  the  object  of  the  proceeding 
is  not  to  afford  him  the  means  of  bringing  the  original 
judgment  into  question,  but  of  showing,  if  he  can,  that 
some  matter  has  occurred  since  that  judgment  was  given, 
which  entitles  him  to  resist  the  execution. 

(u)  Underbill     ».     Devereux,     2  Gen.  H.  2  Will.  4,  r.  78 ;  3  &  4  Will. 

Saund.  by  Wins.  72  k.  4,  c.  42,  s.  34. 

(x)  Winter  t).  Kretchman,  2  T.  R.  (i)  Underbill  d.  Devereux,  2 Saund. 

46.  by  Wnis.  72  t ;  Baylis  v,  Hayward,  4 

(  y)  Thii  extends  to  costs  also,  whicb  A,  &  E.  266.    See  Fowlerr.  Rickerby, 

are  given  as   in  an  ordinary  action.  2  Man.  &  Gr.  760. 
See8&9  Will. 3,  c.  11.  8.3;   Reg. 
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CHAPTER  XI. 

OF  THE  PROCEEDINGS  IN  SOME  PARTICULAR 
ACTIONS. 


Having  now  taken  a  compendious  though  comprehensirc 
view  of  the  course  of  proceeding,  in  actions  in  general,  it 
becomes  necessary  to  advert  to  some  varieties  upon  that 
course,  exhibited  in  the  case  of  particular  actions ;  tkA  to 
which  however  it  is  to  be  understood  that  their  deviation 
from  the  regular  system  is  confined  in  general  to  the  in- 
stances we  are  about  to  specify,  and  that  in  other  respects 
they  are  conducted  in  conformity  to  that  system.  The 
particular  actions  in  question  are  those  of  dower^  qmarg 
impedit,  replevin^  and  ejectment. 

I.  We  will  begin  then  with  the  action  of  dower,  in- 
tending by  this,  the  principal  species  of  dower  unde  nihil 
hubet ;  for  as  regards  the  writ  of  right  of  dower,  it  is  so 
entirely  out  of  use  as  to  supersede  the  necessity  of  giving 
any  account  of  its  practice,  and  it  is  enough  to  say  of  it 
that  supposing  such  an  action  to  be  brought,  it  would,  as 
a  real  action,  vary  in  certain  respects  from  the  ordinary 
course  of  proceeding  in  an  action  personal,  as  delineated 
in  the  last  chapter,  and  be  more  nearly  analogous  to  that 
which  we  are  now  about  to  describe  («). 

With  respect  to  dower  unde  nihil  habet  (6)  its  proceedings 
are  as  follows  (c). 

(a)  Some   farther  accouat    of  the  (e)  A  full  deacription  of  tbcae  will 

wiit  of  right  in  dower  will  be  found  in  be  found   in    Williams   v.    Gwyn,  2 

Iloscoe  on  Real  Actions,  p.  29.  Saund.  by  Wms.  43—45  a. 

(6)  Vide  supra,  p.  494. 

VOL.  III.  U    U. 
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It  commences  not  by  summons,  but  by  original  writ,  this 
being  the  method  invariably  pursued  in  that  antient  class 
of  real  actions  (including  actions  mixed)  of  which  it  is 
one  of  the  few  remaining  species.  Of  the  nature  of  an 
original  writ  some  account  has  already  been  given  {d) ;  and 
it  has  been  shown  that  it  is  sued  out  of  the  Court  of  Chan- 
cery, under  the  great  seal,  directed  to  the  sheriff  of  the 
county,  and  made  returnable  into  the  court  in  which  the 
action  is  intended  to  be  brought.  To  this  we  may  now 
add,  that  both  the  original  writ  itself,  and  all  subsequent 
process  founded  upon  it,  must  have  fifteen  days  between 
the  teste  and  return  (e).  In  dower  (according  to  the 
practice  that  has  immemorially  prevailed  in  real  actions)  it 
must  be  made  returnable  in  the  Common  Pleas  and  in  no 
other  court.  After  it  has  been  sued  out  and  delivered  to 
the  sheriff  he  directs  his  baihff  to  summon  the  defendant 
(or  tenant,  as  he  is  called  in  a  real  action) ;  which  is  ac- 
cordingly done  by  sticking  up  and  leaving  on  the  pre- 
mises out  of  which  the  dower  is  claimed,  the  form  of  a 
written  summons.  But  to  secure  notice  to  the  tenant  it  is 
enacted  by  31  EHz.  c.  3,  s.  2,  that  after  every  summons  in 
any  real  action,  fourteen  days  at  least  before  the  return  of 
the  original  writ,  proclamation  of  the  summons  shall  be 
made  on  a  Sunday  immediately  after  divine  service  and 
sermon,  if  any  sermon  there  be,  but  if  none,  then  forthwith 
after  divine  service  at  or  near  to  the  most  usual  door  of 
the  parish  church  or  chapel  of  the  parish  or  town  where 
the  lands  lie.  And  now  by  7  Will.  IV.  &  1  Vict.  c.  45, 
such  proclamation  (like  all  others  theretofore  made  in 
churches)  shall  be  reduced  to  writing  or  print,  and,  instead 

(d)  Vide  sup.  p.  565.  s.  2,  all  writs  that  had  been  usually 

(e)  It  was  also  formerly  necessary  returnable  on  general  return-days  may 
that  an  original  writ  and  all  subsequent  be  made  returnable  on  the  third  day 
process  thereon  should  be  made  re-  exclusive  before  the  commencement  of 
turnable  on  agene/v//  return-day,  there  each  term,  or  on  any  day  (not  being 
being  several  days  in  the  term  so  de-  Sunday)  between  that  day  and  the 
nominated  by  way  of  distinction  from  tliird  day  exclusive  before  the  last  day 
the  rest.     Uut  now  by  I  Will.  4,  c.  3,  of  the  term. 
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of  being  proclaimed  in  church,  shall  be  affixed,  imme- 
diately before  divine  service,  on  or  neur  the  church  doors. 

On  the  return  of  the  original  writ  into  the  Court  of 
Common  Pleas,  the  tenant  is  entitled  to  east  oh  essou/n^ 
that  is,  allege  an  excuse  (whether  in  fact  there  be  any 
ground  for  it  or  not)  for  his  failing  to  appear  (/),  which 
leads  necessarily  to  an  adjournment  of  the  cause  for  a  cer- 
tain period.  If  after  this  the  tenant  fails  to  appear  on  the 
day  given  by  the  adjournment,  or  if  he  has  failed  to  appear 
at  the  return  of  the  writ,  and  cast  no  easoign,  the  plaintifl' 
or  (as  she  is  called  in  dower)  demandant  is  to  sue  out 

a  farther  writ  of  process,  called  a  grand  . \  which 

commands  the  sheriti' to  take  the  third  pa.  lands 

in  which  dower  is  claimed,  into  the  king's  (or  queen's) 
hands,  and  sunmion  the  tenant  to  answer  on  such  a  day, 
for  his  default.  If  on  the  return  of  the  grand  cape  there 
is  no  appearance,  the  demandant  is  entitled  to  judgnent ; 
but  if,  on  the  other  hand,  the  tenant  appears,  thedemaod- 
ant  waives  the  default  and  accepts  the  appearance.  In 
this  case,  or  supposing  the  tenant  to  appear  on  the  return 
of  the  original,  and  to  cast  no  essoign,  or  to  have  appeared 
after  casting  an  essoign,  on  the  day  of  adjournment  given, 
the  demandant  is  then  to  count  (which  is  equivalent  to 
declaring  in  an  action  personal  or  mixed  (A),)  and  by  her 
count  is  to  make  demand  in  general  terms  of  the  third 
part  of  the  lands  of  her  deceased  husband. 

The  tenant  is  then,  as  in  other  actions,  to  plead  or 
demur,  and  his  plea  may  be  either  dilatory  or  in  bar ;  and 
his  plea  in  bur  must  either  traverse,  or  confess  and  avoid. 

(/)  As  to  essoins,  se«  Twining  v.  Rcguls  Genenlei  of  M.T.3  Will.  4, 

Lowndes,  10  Hing.  65.  and  H.  4  Will.  4.  as  to  tb*  iwaaar 

(^)  In  case  of  default  after  appear-  of  tHtituliug,  do  not  applj,  and  tkat 

ance  a  writ  uf  petit  eupe  issues,  instead  they  are  to  be  consequently  iutituUd 

of  a  grand  cape,  but  tlte  difference  is  according  to  tbe  form   universally  in 

otherwise  little  more  than   nominal.  use  before  those  rules  were  made,  riz. 

Roscoe,  282.  thus — "  In  the  Queen's  Bench"  [or 

(ft)  It  is  to  be  observed,  as  to  the  "  Common  Pleas,"  or  "  Exchequer^], 

declaration  and  subsequent  pleadings  Term,  in  the                year  of 

in  dower  and  quare  impedit,  that  the  Queen  Victoria." 

u  v2 
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Among  the  pleas  in  bar  peculiar  to  this  action,  is  that  of 
ne  ungues  seisie  que  doiver,  viz.  that  the  demandant's  hus- 
band was  never  seised  of  such  an  estate  in  the  lands  in 
question,  as  could  give  the  demandant  a  legal  claim  to 
dower ;  another  is  ne  ungues  accouple  en  loial  matrimonle, 
viz.  that  the  demandant  and  her  supposed  husband  were 
never  joined  in  lawful  matrimony;  another,  that  the  hus- 
band is  still  living;  and  another,  that  the  demandant 
eloped  from  her  husband  and  lived  in  adultery  with  ano- 
ther person  {i).  The  replication  and  subsequent  pleadings 
follow  in  the  same  manner  as  in  a  personal  action.  To 
the  plea  of  ne  ungues  accouple,  the  demandant  may  reply 
that  she  was  married  at  such  a  place,  in  such  a  diocese  ; 
on  which  will  follow  a  trial  by  certificate  {k) ;  the  court 
sending  to  the  bishop  of  the  diocese  to  certify  whether 
there  was  a  marriage  or  not.  To  the  plea  that  her  hus- 
band is  still  living,  she  may  reply  his  death ;  and  the  issue 
thereon  shall  be  tried  by  witnesses  (Z) ;  but  all  other  issues 
are  triable  by  jury  (m),  and  the  practice  as  to  jury  process 
and  subsequent  proceedings  is  in  general  the  same  as  in 
personal  actions  {n). 

At  the  common  law  there  were  no  damages  or  costs  in 
dower;  but  by  the  statute  of  Merton,  20  Hen.  III.  c.  1, 
it  is  enacted,  that  if  a  widow  shall  recover  her  dower  of 
the  lands  whereof  her  husband  died  seised,  the  tenant  shall 
yield  damages,  that  is  to  say,  the  value  of  the  dower  from 
the  time  of  the  death  of  her  husband  until  the  day  she 
shall  have  judgment  to  recover  seisin;  and  by  the  statute 
of  Gloucester,  6  Edw.  I.  c.  1,  which  gives  costs  in  all  cases 
where  the  party  is  entitled  to  damages,  and  by  the  subse- 
quent statutes  of  4  Jac.  I.  c.  3,  and  8  &  9  Will.  III.  c.  11, 
costs  arc  now  recoverable  by  the  successful  party  (whether 
demandant  or  tenant)  in  this  action.     If  the  jury  find  a 

(i)  Iletherington    v.    Graham,    6  (m)  Roscoe,  222,  300. 

liing.  135.  (n)  15y  24  Geo.  2,  c.  40,  s.  4,  it 

(k)  As  to  trial  by  certificate,  vide  sliall  not  be  requisite  in  the  jury  pro- 
tup,  p.  584.  cess  to  have  above  fifteen  days  belweeu 

(/)  As  to  the   trial  by  witnesses,  tiio  teste  and  return. 
vide  tup.  p.  587. 
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verdict  for  the  demandant,  they  ought  also  to  find,  1,  that 
her  husband  died  seised,  and  also  of  what  estate,  and  the 
time  of  his  death  ;  2,  the  annual  value  of  the  land  ;  3,  the 
amount  of  damages  she  has  sustained  by  the  detention  of 
her  dower.  And  the  judgment  in  this  action,  when  given 
for  the  demandant,  is  that  she  recover  seisin  of  a  third 
part  of  the  tenements  in  demand,  to  be  set  forth  by  metes 
and  bounds,  together  with  the  damages  and  costs  (o). 

II.  Quare  impedU{p)  is  also  a  real  action,  and  conse- 
quently commences,  like  the  last,  by  original  writ.  The 
original  writ  of  quare  impedit  directs  the  sheriff  to  com- 
mand the  defendants  who  disturb  the  presentation  (that  i«, 
in  general,  the  bishop,  patron  and  clerk),  to  [)ermit  the 
plaintifi'to  present  a  fit  person  (without  specifying  whom) 
to  such  a  vacant  church  which  he  claims  to  be  in  his  gift, 
and  his  presentation  to  which  the  defendants  unjustly 
hinder,  and  unless  they  so  do,  then  that  they  appear  in 
court  on  such  a  day,  to  show  why  they  hinder  him  (9). 

(o)  William    v.  Gwyn.  2  Saund.  "  by  iDCumbering  tlie  charch  with  • 

by  Wras.  44  e.  "  clerk,  pending   the  suit,   and  after 

( p)  See  the  account  given  of  the  "  the  m«  admitUu  received."     3  Bi. 

actiou,  sup.  p.  516.  Com.  248.    The  fii«r«  iueumkrmwit, 

(q)  "  Immediately  on  the  suing  out  huwever,  being  a  real  aetioB,  is  now 

oflhe9i(ureim/)«(fi(,"8ay8  Olackstone,  abolished  by  3  &  4  Will.  4,c.  27;  and 

"if    the  plaintift'  suspects  thai  the  it  would  seem  that  there  is  no  neoetsity 

"  bishop  will  admit  the  defendant  or  for  a  ue  admitu$,  whera   all  proper 

"  any  other  clerk  pending  the  suit,  he  parties  have  been  made  defendants  in 

"  may  have  a  piohibitory  writ,  called  the  quart  impedit ;  for  if  the  bishop  be 

"  a  ne  adinittci$,"  and  "  if  the  bishop  a  defendant,  no  lapse  can  occur  pen' 

"  doth,  after  the  receipt  of  this  writ,  dente  brevi,  Wats.  C.  L.  112;  and  if 

"  admit  any  person,  even  though  the  the  clerk,  then,  though  be  wasadmitted 

"  pation's  right  may  have  been  found  prior  or  pending  the  quare  impedit,  he 

"  in  a  jure  patroimtus,  then  the  plain-  is  removed   by  the  mere  effect  of  the 

•'  titf,  after  he  has  obtained  judgment  judgment  in  ihat  action.     Ibid.  289, 

"  in  the  quare  impedit,  may  remove  the  290.     And  as  to  any  person  who  has 

"  incumbent,  if  the  clerk  of  a  stranger,  been  admitted,  and  is  no  party  to  the 

"  by  scir«^'uciuj,  and  shall  have  a  spe-  quare  impedit,  he   may    be    removed 

"  cial  action  against  the  bishop,  called  (unless  his  title  be  good)  by  a  writ  cf 

"  a  quare  iiicumbravit,  to  recover  the  scire  facias,  founded  on  the  judgment 

"  presentation,   and  also   satisfaction  in  quare  impedit.     Ibid.  299. 
"  in  damages  for  the  injury  done  him 
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The  subsequent  course,  though  partly  agreeing,  is  yet  in 
some  respects  different  from  that  in  dower ;  for  first,  the 
summons  on  the  original  is  to  be  served  on  the  defendants, 
either  personally  or  by  fixing  it  to  the  church  door  of 
the  benefice  to  which  the  suit  relates  (/?);  secondly,  no 
proclamation  is  required  under  the  act  of  Elizabeth ;  and 
lastly,  if  the  defendant  do  not  either  appear  or  cast  an 
essoign  at  the  return  of  the  original  writ,  or  if  after  casting 
an  essoign  he  do  not  appear  at  the  ajournment  day,  there 
issues,  instead  of  a  grand  cape,  a  writ  oi  attachment,  com- 
manding the  sheriff  to  put  the  defendants  by  gages  and 
safe  pledges  to  answer  for  their  default;  and  if  no  appear- 
ance be  entered  in  due  time  to  this,  then  a  writ  of  grand 
distress  {(/),  commanding  the  sheriflPto  distrain  the  defend- 
ants by  all  their  lands  and  chattels  in  his  bailiwick,  in 
order  to  compel  their  appearance.  By  common  law  this 
was  a  distress  infinite,  that  is,  distringas  after  distringas 
was  sued  out,  and  issues  levied  on  each,  until  the  defend- 
ants appeared  (r) ;  but  by  the  statute  of  Marlbridge,  52 
Hen.  III.  c.  12,  if  the  defendants  do  not  appear  at  the 
return  of  the  first  distringas,  the  plaintiff  shall  have  judg- 
ment by  default  (s). 

Supposing,  on  the  other  hand,  the  defendants  to  appear 
to  the  process,  the  plaintiff  is  then  to  declare  (t) ;  and  in 
his  declaration  must  show  a  title  in  himself  or  his  an- 
cestors, or  those  under  whom  he  claims,  an  actual  pre- 
sentation under  that  title,  and  a  disturbance  before  the 
action  brought  («).  [^Upon  this,  the  bishop  and  the  clerk 
usually  disclaim  all  title,  save  only  the  one  as  ordinary 
to  admit  and  institute,  and  the  other  as  presentee  of  the 
patron,  who  is  left  to  defend  his  own  right.]]     Indeed  it 

(  p)  Iloscoe,  1 48  ;  Arch.  PI.  436  ;  execution  can  be  awarded,  the  plaintiff 

Searl  V.  Long,  2  Mod.  264;  sed  vide  must  make  title,   as   to    which   vide 

the  authorities  cited  Tyrrell  v.  Jenner,  Arch.  PI.  437. 
6  JJiiig.  285,  that  personal  service  is  (t)  As  to  the  lime  for  declaration, 

not  regular.  see  Barnes  v.  Jackson,  1  Uing.  N.  C. 

(q)  See  Tyrrell  v.  Jenner,  ubi  sup.  545. 

(r)  2  Inst.  124;   Arch.  PI.  437.  («)  Urickhead   v.    Archbishop    of 

(«)  It  is  said,  however,  that  before  York,  Hob.  250. 
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was  a  rule  at  the  common  law,  that  neither  the  ordinary 
nor  clerk  were  at  liberty  to  plead  to  the  right  of  patron- 
age, as  neither  of  them  had  any  thing  therein ;  but  by  25 
Edw.  III.  St.  3,  c.  7,  the  ordinary  may  now  do  so,  provided 
he  have  himself  collated  by  lapse,  and  the  clerk,  if  he 
have  been  collated  or  presented  and  instituted  (x) ;  that  is, 
they  may  respectively  defend  their  own  right  so  to  collate 
or  be  instituted.  They  may  each  also  plead  certain  dila- 
tory pleas  (y) ;  or  if  they  mean  to  deny  that  they  have 
obstructed  the  presentation,  they  may  each  plead  in  bar 
the  general  issue  ne  disturba  pas  {z) ;  and  as  this  does  not 
deny  the  right  of  the  plaintiff',  it  entitles  him,  so  far  as 
these  defendants  are  concerned,  to  immediate  judgment 
to  recover  his  presentation  :  though  he  has  also  the  option 
of  maintaining,  if  he  thinks  fit,  that  a  disturbance  has  in 
fact  been  committed,  which,  if  proved,  will  give  him  a  right 
to  recover  damages.  The  bishop  may  also  plead  in  bar, 
that  the  clerk  presented  by  the  plaintiff'  was  unfit,  for  want 
of  learning  or  otherwise,  to  be  instituted  (a).  The  patron, 
also,  is  entitled  to  resort  to  certain  dilatory  pleas  (6),  or  may 
plead  plenarty,  viz.  that  the  church  has  been  full  for  six 
calendar  months  before  the  issue  of  the  original  writ,  by 
virtue  of  his  own  presentation  (c)  ;  or  may  plead,  like  the 
ordinary  and  clerk,  and  with  the  same  effect,  the  geoenl 
issue  of  we  disturba  pas  (d);  or  may  traverse  the  title  alleged 
by  the  plaintiff"  in   his  declaration.     Here,  however,  this 

(x)  7  Rep.  26  a;  Elvis  v.  Arch-  p.  515.  A  questioo  is  made  in  RiMcoe, 

bishop  of  Voik,   Hob.  392  ;   Queen  p.  234,  as  to  the  effect  that  the  su- 

and  Middleton's  case,   1    Leon.  45  ;  tuie  of  7  Anne,  c.  18,  has  had  as  to  a 

Apperley  v.    Bishop   of  Heieford,  9  plea  of  plenarty.     It  is  laid  down  that 

Bing.  681  ;  Roscoe,  231,  239,  241.  the  clerk  also  may  plead  plenartj,  but 

(  y)  Com.  Dig.  Abatement.  then   he  must  show  that  the  presents* 

(s)  Colt   V.    Bishop   of  Coventry,  tion  was  a  lawful  title ;  Lister  *.  Cra- 

Hob.  193  ;  R.  v.  Bishopof  Worcester,  meel,  Noy,  30;  S.C.  1  BrownL  162  ; 

Vaughan,  58.  Roscoe,  240. 

(a)  Vide  sup.  p.  79.  (d)  Colt   v.  Bishop   of  Coventry, 

(6)  Com.  Dig.  Abatement,  H.  19,  ubi  sup.;  R.  r.  Bishop  of  Worcester, 

H.  23.  ubi  sup. 
(c)  Stat.  W'estm.  2,  c.  5,  vide  sup. 
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difference  is  to  be  observed,  that  though  as  a  mere  answer 
to  the  action,  such  traverse  is  a  sufficient  plea,  yet  it  may 
be  often  necessary  to  go  farther,  for  in  a  quare  impedit  both 
parties  are  in  a  manner  plaintiffs,  and  either  of  them  en- 
titled to  a  judgment  that  he  recover  the  presentation,  and 
have  a  writ  to  the  bishop  for  the  admission  of  his  clerk  ; 
if,  therefore,  the  patron  wishes  to  obtain  a  judgment  of  this 
description,  and  not  merely  a  judgment  discharging  him 
from  the  action,  (which  will  naturally  be  the  case  unless 
he  has  presented,  and  his  clerk  has  been  actually  admitted,) 
he  must,  in  addition  to  the  traverse,  set  forth  some  matter 
showing  title  in  himself  (e). 

The  trial  in  quare  impedit  is  in  several  instances  by  cer- 
tificate (/),  but  in  general  by  jury.  And  upon  the  failure 
of  the  plaintiff  at  the  trial  in  making  out  his  title,  the 
defendant  is  put  upon  the  proof  of  his,  if  title  has  been 
asserted  by  his  plea.  If  the  right  be  found  for  the  plain- 
tiff, three  farther  points  are  also  to  be  inquired  into, — 1. 
Whether  the  church  be  full  or  not ;  and  if  it  be,  upon 
whose  presentation  it  is  full ; — 2.  The  yearly  value  of  the 
church; — 3.  Whether  six  calendar  months  have  passed 
since  the  avoidance; — all  which  matters  are  material  to 
be  ascertained,  in  order  to  determine  the  nature  of  the  da- 
mages to  which  the  plaintiff  be  entitled  (g).  For  at  com- 
mon law  no  damages  were  recoverable  in  b.  quare  impedit  {h), 

(e)  Vaughan,7,8.  point,  viz.  that  unless  this  is  ascer- 

(/)  Vide  sup. p.  585 ;  Roscoe,  305  ;  tained,  it  will  not  appear  whether  the 

where  it  is  said  that  not  only  the  issue  plaintiff  is  entitled  to  recover  his  pre- 

on  the  abilittj  of  the  plaintiff's  clerk,  if  sentation  ;  because  the  church  may  be 

the  clerk  be  alive,  must  be  tried  by  full   upon   the   presentation  of   some 

certificate,  but  also  the  issue  upon  in-  stranger,  not  party  to  the  quare  iinpe- 

itilution,    deprivatioti,   or  reiignation  dit, and  wiiose  title  may  be  better  than 

and  plenarty.  the  plaintiff's.     According  to  Black- 

(g)  2   Inst.   362;    6   Rep.   49  a;  stone,  tiie  reason  for  inquiry  into  the 

Poyner  v.  Chorleton,  l)y.  134b;  3  third  point   (which   he  describes  as 

Bl.  Com.  249.  whether   six    calendar   months   have 

(/i)  6  Rep.  51  a.     An  additional  passed  between  the  avoidance  and  the 

reason  is  given  in  the  books  (see  Wals.  time  of  bringing  the  action)  is,  that  if 

C.  L.  291),  as  far  as  regards  the  first  tiiat  period  of  time  has  passed,  the  case 
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but  by  the  statute  of  VVestm.  2,  13  Ed w.  I.  c.  5,  if  more 
than  six  calendar  months  have  paised  by  reasoD  of  the  dm- 
turbunce  of  any  person,  so  that  the  bbhop  haa  presented 
by  lapse,  and  the  true  patron  has  lost  his  presentation, 
damages  shall  be  a<ljudged  against  the  disturber  to  the 
amount  of  the  value  of  the  church  for  two  years;  or  if 
the  six  calendar  months  have  not  passed,  then  dMOagea 
to  the  value  of  the  moiety  of  the  church  for  one  year  (t). 

The  judgment  for  the  plaintiH'  iu  a  guare  impedii  is,  that 
Ite  recover  his  presentation,  and  have  a  writ  to  the  bishop, 
commanding  him  to  admit  his  clerk  (A),  and  alto  that  be 
recover  his  damages  and  costs ;  and  the  judgment  for  the 
defendant,  where  he  has  made  out  his  own  title  to  praeent, 
is,  with  the  exception  of  the  damages,  the  $aau(i).  No 
costs,  indeed,  were  recoverable  by  either  party,  in  ytuurg 
impeJit,  until  a  very  recent  period  (m).  But  by  4  it  5 
Will.  IV.  c.  39,  it  is  now  enacted,  that  where  a  verdict  is 
given  for  the  plaintift',  he  shall  have  his  costs  in  additiOO 
to  his  damages ;  and  where  a  verdict  is  given  against  Ud, 
or  he  shall  discontinue,  or  be  nonsuited,  he  shall  pay  costs 
tu  the  adverse  party ;  but  subject  to  a  proviso,  tliat  no 
judgment  for  costs  shall  be  had  against  any  archbishop, 
bishop,  or  other  ecclesiastical  patron  or  incumbent,  if  the 

"  would  not  be  wilbin  the  statute. —  oot  adiBit  Um  pbiaiifl^s  clwk.  iIm 

"  which  perinitt  an  Mkuqwtioa  to  be  latter  may  um  kua  ia  a  fver*  ■«■ 

"  divested  by  a  qumrt  impetlit  brought  mdmi$it,   aad   reeevcf    satisfactiaa  ia 

"  injra  lempus  t*mtUre."     But  it  ia  damage*.    3  Bl.  Com.  250.    Aad  tUa 

obvious  thjit  this  cannot  be  the  rea-  writ  wmild  lacm  still  to  lie;  far  aa 

SOD ;  for  the  usurpation  is  divested  by  tke  jadfmeat  in  it  ia  oaly  to  leeovcr 

a  pltHaritf  foi    six   rooDths,    not  by  damafaa  (F.  N.  B.  47).  it  ia  c«»> 

avoidauce  for  six  months.    £t  vide  ccived  aet  la  be  a  real  aoliaa.    Par> 


what  is  said  by  Lord  Colie  on  this  hape,  ko«e««r,  iaek  a  wiititiaraljor 

matter,  in  6  Rep.  ubi  sup.  never  Dcceaaary;  for  it  ia  aaid  that  a 

(i)  2   lost.  362;    Boswell's  case,  bishop  refusing  to  execate  the  writ  e^ 

ubi  sup. ;  Henslow  t>.  Bishop  of  Sa-  mdmitt*»dnm  cUrieum,  or  making  an 

rum,  Dy.  76  b.  insuflicient  return  to  it,  may  ht  Jimti, 

(k)  F.  N.  B.  38.  Wa-s.  C.  L.  302. 

(/)  Wats.  C.  L.295.  If  the  bishop.  (m)  Edwaid*  v.  Bishop  of  Exeter. 

upon  receiving  the  writ  ad  admitten-  6  Biug.  N.  C.  146. 

dum  clericiim,  says  Blackstone,  does 
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judge  who  shall  try  the  cause  (or,  where  there  is  no  trial 
by  jury,  the  court  at  large)  shall  certify  that  he  had  pro- 
bable cause  for  defending  the  action  ;  it  being  however  de- 
clared, that  in  no  case  where  the  defence  shall  be  grounded 
on  a  presentation  or  collation  previously  made,  shall  such 
presentation  or  collation  be  deemed  as  a  probable  cause  of 
defence  within  the  meaning  of  the  proviso. 

III.  In  replevin,  also,  the  course  of  proceeding  was  for- 
merly (as  we  have  seen  (n) )  by  original  writ,  though  of  a 
description  different  from  that  in  dower  and  guare  impedit ; 
as  it  directed  the  sheriff  not  to  summon  the  defendant  into 
any  of  the  superior  courts  at  Westminster,  but  to  replevy 
the  goods,  and  determine  the  matter  in  his  own  county 
court.  We  have  seen,  too,  that  this  method  has  be- 
come obsolete ;  and  that  the  course  now  is,  to  begin  by 
levying  a  plaint  in  the  county  court,  without  suing  but  any 
original  writ ;  and  it  has  been  shown  (o)  by  what  method 
of  practice  the  goods  are  replevied,  and  the  suit  removed, 
by  writ  of  recordari,  from  the  county  court  to  one  of  the 
courts  of  Westminster  Hall.  Upon  the  delivery  of  this 
writ  to  the  sheriff  at  any  time  before  judgment  given,  his 
cognizance  of  the  cause  is  at  an  end ;  and,  in  obedience  to 
the  writ  of  7'ecorc?(2n,  he  must  summon  the  defendant  to 
appear  in  the  superior  court  on  the  day  when  it  is  return- 
able (2^).  Before  the  end  of  the  second  term,  after  this 
return  day,  the  writ,  with  its  return,  must  be  filed  in  the 
superior  court;  and  if  the  defendant  does  not  appear,  the 
plaintiff  obtains  a  rule  calling  upon  him  to  do  so ;  which 
expires  in  four  days ;  and  if  he  fails  to  comply,  there  is 
a  process  by  pone  per  vadios,  and  after  that  by  distringas, 
or,  if  necessary,  by  repeated  writs  of  distringas;  upon 
which  issues  may  be  levied  from  time  to  time  until  the 
appearance  is  effected  (q). 

(n)  See  the  account  given  of  Re-  (p)  Davies  u.  James,  1  T.  R.  373. 

plevin,  sup.  p.  620.  (q)  Roscoe,  629;  Lusli,  Pr.  851. 

(0)  Vide  sup.  p.  523. 
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Upon  appearance,  the  next  step  is  for  the  plaintiff  to 
declare  ;  and  if  he  omits  to  do  so  in  due  time  (r),  the  de- 
fendant may  sign  judgment  of  non  proa.  (i).  The  declara- 
tion (which  states  in  general  tenns  the  taking  of  the  goods 
in  a  certain  place)  being  delivered,  the  sobsequent  course 
of  pleading  differs  from  that  in  other  personal  actions, 
chiefly  in  the  following  particular :  that  the  defendant's 
plea  may  not  only  tend  to  his  acquittal  or  discharge  from 
the  action,  but  may  claim  a  r  ''  '     goods,  admitting 

that  they  were  taken,  but  in-:  ley  were  lawfully 

taken,  as  a  distress.  Such  a  plea  is  called  an  avowry,  or 
(if  the  distress  was  made,  not  in  his  own  right,  but  as  ser- 
vant for  another)  a  cognizance;  and  the  plaintiff's  next 
pleading  is  called  a  plen  in  bar ;  which  the  defendant 
answers  by  a  replication ;  and  so  to  the  end  of  the  series ; 
the  names  of  all  the  pleadings  subsequent  to  the  avowry 
or  cognizance  being  thus  tmnsposed  and  thrown  into  a 
reversed  order  from  that  in  which  they  stand  in  ordinary 
cases.  Also,  by  the  statute  4  Ann.  c.  16,  relative  to  dou- 
ble pleading,  the  defendant  is  -entitled  to  several  avowries, 
as  well  as  the  plaintiff  to  several  pleas  in  bar;  and  where 
the  distress  was  for  rent,  the  statute  1 1  Geo.  II.  c.  19,  gives 
the  defendant  the  power  of  resorting  to  a  general  form  of 
avowry  or  cognizance,  a  provision  introduced  to  protect 
landlords  from  the  inconvenience  of  specially  setting  forth 
their  title.  Instead  of  an  avowry  or  cognizance,  however, 
the  defendant  may  plead  in  abatement  or  bar,  which  will 
be  followed  by  a  replication  on  the  part  of  the  plaintiff, 
according  to  the  ordinary  course  of  pleading.  Thus,  the 
defendant  may  plead  in  bar  non  cepit ;  viz.  that  he  did  not 
take  the  goods,  which  is  considered  as  the  general  issue  in 
replevin. 
The  issue  may  be  made  up  either  by  plaintiff  or  defend- 

(r)   The  derendant  may  obtain  a  can  be  signed  for  want  of  a  declara- 

rule  for  the  plaintiff  to  declare,  which  tion,  it  seems  there  oju&t  also  be  a  de< 

eipires  in  four  days.  mand  of  declaration.     Lush,  Pr.  852. 

(s)  Before  judgment  of  non  pros. 


668 


BOOK  v.— OF  CIVIL  INJURIES. 


ant(/);  for  as  the  defendant,  in  case  of  a  judgment  in  his 
favour,  may  obtain  a  return  of  the  goods,  both  parties  are 
considered  as  in  a  manner  plaintiffs, — a  circumstance  in 
which  this  action  is  analogous  to  that  of  quare  impedit. 
As  to  the  judgment,  it  awards,  when  given  in  favour  of  the 
plaintiff,  damages  for  the  unlawful  taking  and  detaining; 
when  given  for  the  defendant,  either  a  return  of  the  goods, 
or,  if  the  distress  was  for  rent,  then,  at  the  option  of  the 
defendant,  a  recovery  of  the  amount  of  rent  in  arrear. 
For  by  statute  17  Car.  II.  c.  7,  if  the  plaintiff  be  nonsuit 
before  issue  joined,  then  upon  suggestion  made  on  the 
record,  in  nature  of  an  avowry  or  cognizance ;  or  if  judg- 
ment be  given  against  him  on  demurrer,  then  without  any 
such  suggestion,  the  defendant  may  have  a  writ  to  inquire 
into  the  value  of  the  distress  by  a  jury,  and  shall  recover 
the  amount  of  it  in  damages,  if  less  than  the  arrear  of 
rent;  or  if  more,  then  so  much  as  shall  be  equal  to  such 
arrear,  with  costs.  Or  if  the  nonsuit  be  after  issue  joined, 
or  if  a  verdict  be  against  the  plaintiff,  then  the  jury  im- 
panelled to  try  the  cause  shall  assess  such  arrears  for 
the  defendant ;  and  if  (in  any  of  these  cases)  the  distress 
be  insufficient  to  answer  the  arrears  distrained  for,  the 
defendant  may  take  a  farther  distress  or  distresses. 

Where  the  defendant  has  judgment  for  a  return  of  the 
goods,  there  issues  in  his  favour  \jt  writ  de  retorno  ha- 
hendo,  whereby  the  goods  are  returned  again  into  his  cus- 
tody, to  be  sold  or  otherwise  disposed  of,  as  if  no  replevin 
had  been  made.^  And  when  this  judgment  is  by  the  de- 
fault or  nonsuit  of  the  plaintiff,  [^the  plaintiff  might,  at 
the  common  law,  have  brought  another  replevin,  and  so 
in  infinitum,  to  the  intolerable  vexation  of  the  defendant; 
whereupon  the  Statute  of  Westminster  2,  c.  2,  restrains 
the  plaintiff,  when  nonsuited,  from  suing  out  any  fresh 
replevin,  but  allows  him  Vi  judicial  writ  issuing  out  of  the 
original  record,  and  called  a  writ  of  second  deliverance,  in 
order  to  have  the  same  distress  again  delivered  to  him  on 
(()  Iloscoe,  642. 
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[[giving  the  like  security  as  before.  And  if  the  plaintiffbe 
a  second  time  nonsuit,  or  if  the  defendant  has  judgment 
upon  verdict  or  demurrer  in  the  tir^t  replevin,  he  shall 
have  a  writ  of  return  irreplecisabU ;  after  which  no  writ 
of  second  deliverance  shall  be  allowed  (m).]]  Od  the  other 
hand,  [[if  pending  a  replevin  for  a  tonaer  dtstreM,  a  sum 
distrains  again  for  the  same  rent  or  tenrice,  then  the  party 
distrained  upon  is  not  driven  to  hit  action  of  replevin,  but 
shall  have  a  writ  of  recaption  (x),  and  recover  damages  for 
the  defendant,  the  re-distrainor's,  contempt  of  the  proceta 
of  the  law.]]  In  replevin,  as  in  other  actions  personal, 
costs  are  recoverable  (y) ;  and  by  statute  1 1  Geo.  II.  c.  19, 
if  the  replevin  be  founded  on  a  distress  for  rent,  quit  rents, 
relief,  heriot,  or  other  service,  and  the  plaintiff  shall  be> 
come  nonsuit,  discontinue,  or  have  judgment  against  him, 
the  defendant  shall  recover  double  costs  of  suit.  But  by 
a  recent  provision  of  5  &  6  Vict.  c.  96,  s.  2,  double  costs  in 
this  case  (as  in  all  others  where  they  are  given  by  any 
public  act  of  parliament)  are  now  reduced  to  "  such  full 
''  and  reasonable  indemnity  as  to  all  expenses  incurred, 
**  as  shall  be  taxed  by  the  proper  oflBcer  in  that  behalf. 

IV.  We  now  arrive  at  ejectntentf  the  fourth  and  last, 
but  by  far  the  most  important  of  the  anomalous  actions 
of  which  we  proposed  in  this  chapter  to  treat,  being 
indeed  (with  the  exception  of  dower)  the  only  action  in 
which  land  is  now  capable  of  being  specifically  recovered. 
Some  explanation  has  been  already  given  (z)  of  the  man- 
ner of  its  introduction  into  our  judicial  system,  and  the 
contrivance  upon  which  it  is  built ;  but  it  is  to  the  prac- 
tical course  of  an  ejectment  that  our  attention  is  now 
required ;  and  the  better  to  apprehend  this,  it  will  be  use- 
ful first  to  advert  to  the  antient  and  original  form  of  this 

(i<)  2  iDSt.  340.  Hen.  8,  c.  19.  t.  3  ;  17  C«r.  2,  e.  7, 

(i)  F.  N.B.71.  •.2. 

(jf)  Statute  of  Gloucester,  6  E«lw.  (s)  Vide  sup.  p.  490. 
1.  c.   1,  s.  2;  7  Hen.  8,  c.   4;  21 
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proceeding,  and  afterwards  to  examine  that  which  it  wears 
in  the  modern  practice. 

According  to  the  antient  form,  then,  the  claimant  or 
person  intending  to  recover  by  ejectment  the  possession 
of  land  wrongfully  withheld  from  him,  [^made  (as  by  law 
he  might)  (a)  a  formal  entry  on  the  premises,  and  being 
so  in  possession  of  the  soil,  he  there,  upon  the  land,  sealed 
and  delivered  a  lease  for  years  to  some  third  person  or 
lessee ;  and  having  thus  given  him  entry,  left  him  in  pos- 
session of  the  premises.  This  lessee  was  to  stay  upon  the 
land  until  the  prior  tenant,  or  he  who  had  the  previous 
possession,  entered  thereon  afresh  and  ousted  him,  or 
until  some  person  (either  by  accident  or  by  agreement  be- 
forehand) came  upon  the  land  and  turned  him  out  or 
ejected  him.  For  this  injury  the  lessee  was  entitled  to  his 
action  of  ejectment  against  the  tenant,  or  this  casual 
ejector,  whichever  it  was  that  ousted  him,  to  recover  back 
his  term  and  damages ;]]  and  an  action  was  accordingly 
brought;  but  if  brought  against  the  casual  ejector,  such 
action  would  of  course  remain  undefended,  and  the  lessee 
would  be  allowed  to  recover  judgment  as  by  default ;  the 
effect  of  which  would  have  been,  that  unless  the  tenant 
had  had  some  opportunity  of  intervention,  the  lessor  or 
real  claimant  would,  in  the  name  of  this  lessee,  have  been 
enabled  to  gain  possession  of  the  premises,  without  any 
trial  of  the  right  between  the  real  parties.  But  to  prevent 
this,  it  became  \jSi  standing  rule,  that  no  plaintiff  shall 
proceed  in  ejectment  to  recover  lands  against  a  casual 
ejector  without  notice  given  to  the  tenant  in  possession 
(if  any  there  be),  and  making  him  a  defendant  if  he 
pleases.]]  The  practice  therefore  was,  to  deliver  a  decla- 
ration to  the  tenant,  and  the  plaintiff,  in  order  to  maintain 


(a)    Where   there  is   no   right  of  the  possession  of  a  corporeal  heredita- 

enlry,  it  will  be  remembered,  an  eject-  ment  has  now  in  every  case  (that  of 

ment  cannot  be  maintained,  vide  sup.  dower  only  excepted),  and  had  always 

p.  493.     But,  as  we  have  also  seen,  in  most  cases,  a  right  of  entry  to  en- 

(ibid.)  a  person  having  a  tight  to  claim  force  such  claim. 
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the  action,  was  bound,  Qn  case  of  any  defence,  to  make 
out  four  points  before  the  court,  viz.  titU,  Uate,  entry,  and 
ouster,2  that  is,  first,  Qto  show  a  good  title  iu  his  leaaor, 
which  brought  the  matter  of  right  entirely  before  the  court; 
then  that  the  lessor  being  leiacd  or  poamaed  bj  virtue  of 
such  title,  did  make  him  tlie  Uam  for  the  preacnt  term ; 
thirdly,  that  he,  the  lessee  or  plaintifl*,  did  enter  or  tmke 
possession  in  consequence  of  such  lease,  and  then,  htftly, 
that  the  defendant  ousted  or  ejected  him.  Whereopoo 
he  had  judgment  to  recover  his  term  and  damages,  and  in 
consequence  had  a  tcrit  of  po$$mnon,  which  the  sheriff 
was  to  execute  by  delivering  him  the  undi-'"r''«'*  and 
peaceable  possession  of  his  term.]] 

This  method,  save  only  as  to  the  notice  to  the  teoaat, 
and  the  consequent  defence  of  the  action,  must  be  adll 
continued  in  due  form  and  strictness,  where  an  ejectmaal 
is  brought  upon  what  is  called  a  vacant  pot»etn<m  (6),  that 
is,  where  the  premises  are  left  deserted  by  the  entire 
abandonment  of  the  tenant,  and  his  present  rwadence  ie 
unknown  (c).  QBut  as  much  trouble  and  formality  were 
found  to  attend  the  actual  making  of  the  ieau,  entrif,  and 
ouster,  a  new  and  more  easy  method  of  trying  titles  by 
ejectment,  where  there  is  any  actual  tenant  or  occupier  of 
the  premises  in  dispute,  was  invented  by  the  Lord  Chief 
Justice  Rolle  (^),  who  then  sat  in  the  Court  of  Upper 
Bench,  so  called  during  the  exile  of  King  Charles  II. 
This  new  method]]  (which  is  now  considered  as  the  only 
regular  course  where  there  is  an  occupier)  [[entirely  de- 
pends upon  a  string  of  legal  fictions :  no  actual  lease  is 

(6)  I Q  this  case,  as  in  others,  the      whieh.  nde  MipL  p.  ^3. 
lawful  claimant,  it  will  be  recollected,  (e)  Adams.  Ejecfe»t,  173,  3ad 


may  enter,  if  he  can  do  so  without  a  edit.    The  case  is  the 

breach  of  the  peace,  vide  sup.  p.  359.  ejectment  is  bnmght  in  aa  iaHtiMr 

But  it  is  geneially  a  safer  cou  se  to  court,  not  having  the  power  to  ftamt 

proceed  by  ejectment,  as  on  a  vacant  and  enforce  rules  for  confemiaf  1mm, 

possession,  or  under  the  statutes  1 1  entry,  and  ouster.     Ibid. 

Geo.  2,  c.  19,  s.  16 ;  67  Geo.  3.  c.  (d)   Slyl.  PracC   Reg.   108,  edit. 

52;  and  1   &  2  Vict.  c.  74;  as  to  1657. 
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[[made,  no  actual  entry  by  the  plaintiff,  no  actual  ouster 
by  the  defendant;  but  all  are  merely  ideal,  for  the  sole 
purpose  of  trying  the  title.^  To  this  end  the  claimant 
serves  the  tenant  in  possession  with  a  declaration  in  eject- 
ment, which  may  be  done  by  delivering  it  to  him  person- 
ally, whether  on  the  premises  or  elsewhere,  or  by  deliver- 
ing it  personally  to  some  member  of  his  family  or  household, 
on  the  premises ;  and  in  either  case  it  should  be  read 
over,  or  its  purport  explained  (e).  This  declaration  is 
drawn  up  in  the  form  properly  belonging  to  a  declaration 
in  trespass  quare  clausum  fregit,  and  as  if  it  were  com- 
menced (according  to  the  old  law  of  process)  by  original 
writ  (/),  though  no  writ  is  in  fact  ever  issued ;  and  must 
be  intituled  as  of  the  court  in  which  the  action  is  intended 
to  be  brought,  and  (in  point  of  date)  as  of  the  last  preced- 
ing term,  the  service  of  it  being  usually  in  vacation  {g).  It 
complains,  at  suit  of  a  fictitious  plaintiff,  for  example,  John 
Doe,  against  a  fictitious  defendant,  for  example,  Richard 
Roe,  that  a  lease  for  a  term  of  years  having  been  made  to 
Doe  by  the  claimant,  and  Doe  having  entered  thereupon, 
the  defendant.  Roe,  ousts  him,  for  which  Doe  claims 
damages ;  and  subjoined  to  this  declaration  is  a  notice  to 
appear,  addressed  to  the  tenant  in  possession  by  name,  in 
the  form  of  a  letter  from  Roe,  informing  him  that  he,  Roe, 
is  sued  as  a  casual  ejector  only,  and  has  no  title  to  the 
premises,  and  will  make  no  defence,  and  therefore  advis- 
ing him  to  appear  in  court  in  the  next  term  (or,  if  the 
venue  be  in  London  or  Middlesex,  within  the  first  four 
days  of  the  next  term,)  and  defend  his  own  title,  other- 
wise he.  Roe,  will  suffer  judgment  to  be  had  against  him, 
and  thereby  the  party  addressed  will  be  turned  out  of 
possession. 

(e)  Doe  v.  Roe,  1  Dowl.  428  ;  Doe  if  served  bePore  the  first  day  of  any 

V.  Roe,  2  Dowl.  199.  term,  it  will  have  the  same  effect  as 

(/)  It  may  also  purport  to  be  com-  it  would  formerly,  if  served  before  the 

meiiced   by  bill,  vide  sup.  p.  405,  n.  first  essoign  day  of  that  term.     The 

}iut  this  is  not  usual.  service  must  not  be  on  a  Sunday. 

ig)  13y  Reg.  Gen.  T.  T.  I  Will.  4, 
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\X>i\  receipt  of  this  friendly  caution,  if  the  tenant  in 
possession  does  not  in  due  time  take  the  proper  steps  to 
be  admitted  defendant  in  the  stead  of  Roe,  he  is  supposed 
to  have  no  right  at  all ;  and  upon  judgment  being  had 
against  Roe,  the  casual  ejector,  the  real  tenant  will  be 
turned  out  of  possession  by  the  sheriH'.^ 

In  the  next  term,  however,  he  has  the  opportunity  of 
procuring  himself  to  be  made  defendant;  for  in  the  courM 
of  that  term  the  real  claimant,  now  called  the  Utsor  of  tk§ 
plaintiff,  moves  the  court  in  the  name  of  Doe,  the  plaintiff, 
for  a  rule  for  judgment  against  the  casual  ijectoT^h)^  upon 
which  motion,  supported  by  an  affidavit  of  the  due  senrice 
of  the  declaration,  the  court  makes  a  rule  as  of  course  for 
such  judgment,  unless  the  tenant  shall  appear  and  (dead 
to  issue  within  the  time  therein  mentioned  (t) ;  and  within 
that  time  the  tenant  in  posi>e&j»ion  signs  (by  his  attorney) 
what  is  called  a  consent  rute^  binding  him  to  confeas  upon 
the  trial  of  the  cause,  that  he  was  at  the  time  of  the  decla^ 
ration  in  possession  of  the  premises  therein  mentioned,  or 
part  of  them  (A),  and  also  three  out  of  the  four  requisite* 
before  noticed,  viz.  the  lease  of  the  lessor  of  the  plaintiff, 
the  entry  of  the  plaintiff,  and  his  ouster  by  himself  the 
tenant  in  possession ;  and  upon  such  consent  rule  being 
signed  (as  to  which  we  may  remark  that  it  also  binds  the 
lessor  of  the  plaintiff  to  pay  the  costs  of  the  action  in  the 
event  of  judgment  being  obtained  against  the  nominal 
plaintiff  (,/) ),  the  tenant  in  possession  is  allowed  by  the 
court  to  enter  an  appearance  in  his  own  name  and  to 
plead  the  general  issue,  jwt  guilty.    After  this,  the  issue  is 

(h)   riie  rule  may  be  movfd  for  on  (<)  Id  blacWstones  ume  it  was  h«ld 

any  day  iu  the  term.    Do*:  d.  Lawfurd  that  the  plaintiff  in  ejectment  ought  to 

V.  Roe,  1  Bing.  N.  C.  161.  be  a  real  person;  3  Bia.  Com.  203; 

(i)   This,   in   town  causes,  is  the  but  he  is  now  always  a  nominal  one ; 

foiITth  day  from  the  date.     In  country  and  this  arrangement  as  to  the  cosu 

causes  the  fourth  day  after  the  end  of  protects  the  defendant  fiom  the  ineon- 

the  term.    Lush,  821.  veaience  which  sach  a  practice  might 

(k)  By  Reg.  Gen.  M.  1820;  vide  otherwise  occasion. 
2  Chit.  Rep.  375. 

VOL.  III.  X  X. 
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made  up  and  sent  down  to  trial,  as  in  an  action  at  the  suit 
of  Doe,  plaintiff,  on  the  demise  of  A.  B.  (the  lessor  of  the 
plaintiff),  against  C.  D.  (the  tenant  in  possession);  and  it 
is  manifest,  that,  under  these  circumstances,  the  matter  to 
be  tried,  or  real  and  substantial  issue  in  the  cause,  will  turn 
merely  upon  the  fourth  requisite,  viz.  whether  the  lessor 
of  the  plaintiff  had  a  good  title  to  demise  on  the  day  of 
the  supposed  demise  stated  in  the  declaration.  The  lessor 
of  the  plaintiff  is  bound  to  make  out  a  clear  title,  otherwise 
his  fictitious  lessee  cannot  obtain  judgment  to  have  pos- 
session of  the  land  for  the  term  supposed  to  be  granted. 
But  if  the  lessor  makes  out  his  title  in  a  satisfactory  man- 
ner, then  judgment  and  a  writ  of  possession  shall  go  for 
John  Doe,  the  nominal  plaintiff,  who  by  this  trial  has 
proved  the  right  of  A.  B.  his  supposed  lessor  (wi). 

The  power  of  contesting  this  right,  at  the  trial,  belongs 
of  course  to  the  defendant,  whom  we  have  hitherto  sup- 
posed to  be  the  tenant  in  possession ;  but  it  is  not  always 
to  the  tenant  in  possession  that  it  is  exclusively  intrusted ; 
for  Qo  prevent  fraudulent  recoveries  of  the  possession,  by 
collusion  with  the  tenant  of  the  land,  all  tenants  are 
obliged  by  stat.  11  Geo.  II.  c.  19,  on  pain  of  forfeiting  three 
years'  rent,  to  give  notice  to  their  landlords  when  served 
with  any  declaration  in  ejectment ;  and  any  landlord,^ 
which  the  courts  have  considered  to  extend  to  the  heir, 
remainder-man,  mortgagee,  devisee  in  trust,  and  the  like, 
[[may  by  leave  of  the  court  be  made  a  co-defendant  to  the 
action  in  case  the  tenant  himself  appears  to  it;  or,  if  he 
makes  default,  though  judgment  must  be  then  signed 
against  the  casual  ejector,  yet  execution  shall  be  stayed  in 
case  the  landlord  applies  to  be  made  a  defendant,  and 
enters  into  the  common  rule, — a  right  which  indeed  the 

(m)  By  11  Geo   4  &  1  Will.  4,  c.  writ  of  possesssion   msy  accordingly 

70,  8.  38,  the  judge  may  certify  his  issue,  costs  being  taxed  and  judgment 

opinion  on  the  back  of  the  record,  that  signed  afterwards  at  the  usual  time, 

a  writ  of  possession  ought  to  issue  im-  viz.  in  the  next  term. 
mediately,  and  upon  such  certificate  a 
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[[landlord  had  long  before  the  provision  of  this  statute  (n): 
in  like  manner  as  (previous  to  the  stat.  Westm.  2,  c.  3),  if 
in  a  real  action  the  tenant  of  the  freehold  made  default,  the 
remainder-man  or  reveniioner  had  a  ri'^ht  to  come  in  and 
defend  the  possession  ;  lest,  if  judy^ment  were  had  against 
the  tenant,  the  estate  of  those  behind  should  be  turned  to 
a  naked  right  (o).]] 

It  may  happen,  however,  that  the  new  defendant,  whe- 
tlur  landlord  or  tenant,  or  both,  Qafter  entering  into  the 
common  rule,  fail  to  appear  at  the  trial,  and  to  cuufeiM 
lease,  entry,  and  ouster.]]  In  that  case  the  plaintid'  Doe 
must  indeed  be  then  nonsuited,  for  want  of  proving  those 
requisites;  but  judgment  will  in  the  end  be  entered  against 
the  casual  ejector  Roe;  for  the  condition  on  which  the 
tenant  in  possession,  or  his  landlord,  was  admitted  a  de- 
fendant, is  broken,  and  therefore  the  plaintitf  is  put  again 
in  the  same  situation  as  if  he  had  never  appeared  at  all; 
the  consequence  of  which,  we  have  seen,  would  have  been 
that  judgment  would  have  been  entered  for  the  plaintifi', 
and  the  sherift',  by  virtue  of  a  writ  for  that  purpose,  would 
have  turned  out  the  tenant  and  delivered  possession  to 
John  Doe.  QThe  same  process,  therefore,  as  would  have 
been  had,  provided  no  conditional  rule  had  been  ever 
made,  must  now  be  pursued  as  soon  as  the  condition  is 
broken. 

The  damages  recovered  in  this  action,  though  fornterly 
its  only  intent,]]  in  its  original  and  proper  shape  of  an 
action  of  trespass,  are  now  usually,  since  it  has  been 
applied  to  the  specific  recovery  of  land,  Qvery  small  and 
inadequate,  amounting  commonly  to  one  shilling,  or  some 
other  trivial  sum.  In  order,  therefore,  to  complete  the 
remedy,  when  the  possession  has  been  long  detained  from 
him  that  had  the  right  to  it,]]  recourse  is  had,  after  the 
recovery  in  the  ejectment,  to  an  ordinary  action  of  tres- 

(«)    Styl.   Pract.    Reg.   108,  Ul,       ShamuUe,  Burr.  1301. 
265;    Fenwick  v.  Gravenor,  7  Mod.  (o)  Bract.  I.  6,  c.  10.  s.  14. 

70 ;    S.  C.  Salk.  257 ;    Fairclaim  v. 

X  X  2 
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[|pass  quare  clausum  fregit  to  recover  the  mesne  profits 
which  the  tenant  in  possession  has  wrongfully  received ; 
which  action  may  be  brought  in  the  name  of  either  the 
nominal  plaintiff"  in  the  ejectment,  or  his  lesscr(^),  against 
the  tenant  in  possession]],  and  that  [[whether  he  be  made 
party  to  the  ejectment,  or  suffer  judgment  to  go  by  de- 
fault (§').  In  this  case  the  judgment  in  ejectment  is  con- 
clusive evidence  against  the  defendant  for  all  profits  which 
have  accrued  since  the  date  of  the  demise  stated  in  the 
former  declaration  of  the  plaintiff";  but  if  the  plaintiff"  sues 
for  any  antecedent  profits,  the  defendant  may  make  a  new 
defence  (OH 

Such  is  the  modern  form  of  an  ejectment,  considered  in 
a  general  point  of  view.  In  reference  to  this  action,  how- 
ever, there  exist  some  legislative  provisions  in  favour  of 
landlords,  to  which  some  notice  is  due  before  we  conclude 
the  chapter. 

First,  by  the  common  law,  where  there  is  a  proviso  for 
re-entry  by  the  landlord  in  the  case  of  rent  remaining  in 
arrear,  he  cannot  have  the  benefit  of  the  proviso  (unless 
it  be  accompanied  by  an  express  stipulation  to  that  effect) 
without  making  a  formal  demand  upon  the  premises  out 
of  which  the  rent  issues ;  which  demand  must  also  be  of 
the  precise  sum  claimed,  and  made  at  the  precise  time 
when  it  became  due(s);  but  to  obviate  these  niceties,  it 
is  provided  by  4  Geo.  II.  c.  28,  in  all  cases  between  land- 
lord and  tenant,  that  if  half-a-year's  rent  be  in  arrear, 
and  there  be  a  right  to  re-enter  for  the  non-payment,  and 
no  sufficient  distress  be  found  (0,  the  landlord  may  serve  a 
declaration  in  ejectment,  and  affix  the  same  on  the  door; 
or  if  there  be  no  house,  then  upon  some  notorious  part  of 

(p)  But  if  brought  in  the  name  of  meni  of  all  mesne  profits  except  those 

the  nominal  plaintiff,  security  must  be  which   have   accrued   in  the  last  six 

given  for  the  coHs.  years — Christian's  Bl.vol.  iii.  p.  206. 

(7)  Aslin  V.  I'aikin,  13urr.  668.  (s)  See  Duppa  v.  Mayo,  1  Saund. 

(r)  The  defendant  may  plead  the  (\Vms.)287. 
Statute  of  Limitations,  and  by  that  (()  Doc  v.  Wandlass. 

means  protect  himself  from  the  pay- 
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the  premises,  which  shall  stand  in  the  place  of  a  formal 
demand  and  re-entry.  And  a  recovery  in  such  ejectment 
shull  be  final  and  conclui>ive,  both  iu  Uw  and  equity, 
unless  the  rent  and  all  costs  be  paid  or  tendered  within 
six  calendar  months  afterwards. 

Again,  by  1  Geo.  IV.  c.  87,  it  ia  enacted  that  when  the 
interest  of  any  tenant  holding  under  leue  or  agreement 
in  writing  fur  term  of  years  certain,  or  from  year  to  year, 
shall  have  expired  or  been  determined  by  regular  notice  to 
quit,  and,  after  lawful  demand  in  writing  served  personally 
or  left  at  the  tenant's  usual  place  of  abode,  poaMaaion 
shall  be  refused,  the  landlord,  at  the  foot  of  bis  di^cla ration 
in  ejectment  brought  to  recover  the  premises,  may  addreaa 
a  notice  to  the  tenant,  requiring  him  to  appear  on  the  first 
day  of  the  next  term  (or,  in  tlte  counties  palatine,  on  the 
1st  day  uf  the  next  assizes,  or  at  the  court  day,  or  at  the 
usual  period  for  appearance  to  process  then  next  follow- 
ing, as  the  case  may  be),  there  to  be  made  defendant, 
and  to  find  two  sureties  (if  it  should  be  so  ordered  bv  the 
court)  for  payment  of  the  costs  and  damages  to 
covered  ;  and  the  landlord  may  move  the  court,  not  only 
that  such  sureties  be  given,  but  that  the  tenant,  besidea 
the  common  rule,  shall  undeitake,  in  case  a  verdict  pass 
for  plaintitf,  to  give  plaintiU'a  judgment  to  be  entered  up 
of  the  term  next  preceding  the  trial ;  or  if  the  action  be 
brought  in  the  counties  palatine,  then  of  the  assizes  or 
court  day  (as  the  case  may  be)  at  which  the  trial  shall  be 
held.  It  has  been  adjudged,  however,  that  these  pro- 
visions are  only  intended  to  apply  to  the  case  where  the 
landlord's  title  is  undisputed  (u). 

Moreover  by  the  same  statute,  whenever  u  suaii  appear 
in  any  ejectment  between  landlord  and  tenant,  that  such 
tenant  or  his  attorney  hath  been  served  with  due  notice 
of  trial,  the  plaintifT  shall  not  be  nonsuited  for  default  of 
defendant's  appearance  or  confession  of  lease,  entry  and 
ouster;    but  on  the  production  of  the  consent  rule,  the 

(m)  Doe  d.  Sanders  v.  Roe,  1  Dowl.  4. 
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judge  shall  permit  the  plaintiff  to  prove  his  right,  and  also 
to  go  into  evidence  as  to  the  mesne  profits,  and  the  jury 
finding  for  the  plaintiff,  shall  give  their  verdict  on  the 
whole  matter,  both  as  to  recovery  of  possession  and  mesne 
profits. 

Lastly,  by  1 1  Geo,  IV.  &  1  Will.  IV.  c.  70 (a:),  in  all  eject- 
ments in  the  superior  courts  by  landlord  against  tenant, 
when  the  tenancy  shall  expire,  or  the  right  of  entry  accrue 
in  or  after  Hilary  or  Trinity  Term,  it  shall  be  lawful  for 
the  lessor  of  the  plaintiff,  at  any  time  within  ten  days 
after  the  tenancy  expires,  or  the  right  of  entry  accrues,  to 
serve  a  declaration  in  ejectment  entitled  of  the  day  next 
after  the  day  of  the  demise  in  such  declaration,  whether 
the  same  shall  be  in  term  or  vacation,  with  notice  sub- 
scribed, to  appear  and  plead  in  ten  days ;  and  proceedings 
shall  be  had,  as  if  such  declaration  had  been  duly  served 
before  the  preceding  term ;  provided  always,  that  at  least 
six  days  clear  notice  of  trial  shall  be  given,  and  also  that 
the  defendant  shall  be  at  liberty  to  apply  to  a  judge  for 
farther  time,  or  for  staying  the  proceedings,  or  postponing 
the  trial  until  the  next  assizes.  But  this  statute  does  not 
apply  to  lands  in  London  or  Middlesex  {y). 

(i;  Sect.  36.  (t/;  Doe  d.  Norris  v.  Roe,  1  Dowl.  547. 
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CHAPTER  XII. 

OF  OTHER  REMEDIES  IN  THE  COURTS  OP 
COMMON  LAW. 


We  have  now  taken  a  view  of  the  method  of  proceediog 
in  all  actions,  whether  regular  or  irregular  (if  those  terms 
may  be  used),  which  are  known  in  the  modern  practice. 

The  common  law  however  afTords,  in  certain  cases  of 
civil  injury,  other  remedies,  of  a  nature  generically  different 
from  an  action,  and  to  these  we  propose  to  devote  the 
following  chapter.  But  as  the  proceedings  with  them  are 
always  introduced  by  way  of  application  to  the  court, 
technically  called  motioH,  it  will  be  proper  to  premise 
some  explanation  as  to  the  nature  of  a  motion  in  general. 
And  here  we  shall  confine  ourselves  to  applicatiops  to  the 
court  in  banc,  to  which  alone  the  name  of  motions  is  pro- 
perly applied,  not  deeming  it  necessary  to  take  any  parti- 
cular notice  of  such  applications  as  are  made  to  a  iingle 
judge  at  chambers,  a  branch  of  practice  more  summary  in 
its  nature  than  the  former,  and  turning  for  the  most  part 
on  matters  of  subordinate  importance. 

A  motion,  then,  is  an  application  made  to  the  judges  vivA 
voce  in  open  court,  and  it  may  be  either  incidental  to  an 
action — a  relation  in  which  we  have  already  had  occasion 
sometimes  to  refer  to  it — or  it  may  be  wholly  unconnected 
with  that  kind  of  remedy.  In  the  superior  courts  it  can 
be  made  by  none  but  a  counsel  or  barrister,  to  the  exclu- 
sion of  attorneys ;  and  the  practice  of  every  court  requires 
that  it  should  in  geneml  be  supported  by  affidavit  of  the 
matter  of  fact  on  which  it  is  founded.     Its  object,  in  a 
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general  point  of  view,  is  to  obtain  an  order  (called  in  the 
superior  courts  of  common  law  a  rule  (a) ),  directing  some 
act  to  be  done  in  favour  of  the  applicant;  which  rule, 
when  obtained,  is  served  (b)  upon  the  party  by  whom  the 
act  is  to  be  performed.  The  rule  so  moved  for,  is  in  its 
form  usually  a  rule  to  show  cause  (otherwise  called  a  rule 
nisi),  commanding  the  party,  on  a  certain  day  therein 
named,  to  show  cause  to  the  court,  why  he  should  not 
perform  the  act,  or  submit  to  the  terms  therein  set  forth ; 
but  in  some  cases,  where  the  right  to  the  relief  prayed  for 
is  very  clear,  it  is  a  rule  absolute  in  the  first  instance,  com- 
manding the  thing  to  be  done  without  the  appointment  of 
any  day  to  show  cause.  Upon  the  day  appointed  by  the 
rule  nisi,  the  counsel  for  the  party  on  whom  it  was  served 
accordingly  appears,  and  is  heard  in  opposition  to  it ;  and 
the  counsel  by  whom  it  was  moved,  having  been  after- 
wards heard  in  reply,  the  court  either  discharges  the  rule 
or  makes  it  absolute,  as  the  case  may  be,  and  that  upon 
the  terms  either  that  the  costs  of  the  application  be  paid 
by  one  of  the  parties  to  the  other,  or  without  costs  (as  be- 
tween the  parties),  as  may  appear  most  equitable  under 
the  circumstances  of  the  case.  But  upon  failure  of  the 
parties  served  to  appear  in  opposition  to  the  rule,  it  is 
made  absolute,  as  a  matter  of  course.  Upon  its  being 
made  absolute  or  discharged  (as  the  case  may  be),  a  new 
rule  to  that  effect  is  then  served  by  the  successful  or  un- 
successful party,  who  is  bound  to  obey  it  upon  peril  of  an 
attachment  as  for  a  contempt,  a  writ  issued  by  the  court 
in  vindication  of  its  own  authority,  and  under  which  the 
party  is  liable  to  coercion  by  the  arrest  of  his  person. 

We  shall  now  resume  the  main  subject  of  the  chapter, 
by  the  consideration  of  such  of  the  remedies  afforded  at 


(a)  All  rules  are  intituled  as  of  lituled  of  the  term  preceding, 
lome  term.     If  delivered  out  in  vaca-  (b)  As  to  the  time  and  manner  of 

tion,  they  are  by  Reg.  Gen.  II.  1  Vict.  service  of  rules,  see  Reg.  Gen.  II. 

to  be  dated  ihe  day  of  the  month  and  2  Will.  4,  r.  50,  51. 
week  on  which  delivered  out,  but  in- 
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common  law  as  are  distinct  in  their  nature  from  an  action. 
These  chiefly  consist  of  what  are  called  prerogative  wriU, 
[[which  do  not  issue  as  of  mere  course  without  showing 
some  probable  cause  why  the  extraordinary  powers  of  the 
crown  are  called  in  to  the  party's  assisUnce  (c),]]  and  ftre 
principally  as  follows  : — 

I.  The  writ  of  Procedendo.  This  Qissues  out  of  the 
Court  of  Chancery,  when  judges  of  a  '  *  ♦  t 
do  delay  the  parties,  for  that  they  >«  I 

either  on  the  one  side  or  the  other,  when  they  ought  so  to 
do  (J).]]     In  such  case  a  writ  of  procedendo  ad  J  ' 

Qshall  be  awarded,  contmanding  the  inferior  couti 
king  (or  queen's)  name,  to  proceed  to  judgment,  but  with- 
out specifying  any  particular  judgment,  for  that,  if  erro- 
neous, may  be  set  aside  by  writ  of  error  or  false  judgment; 
and  upon  farther  neglect  or  refusal,  the  judges  of  the  in- 
ferior court  may  be  punished  for  their  contempt  by  writ 
of  attachment,  returnable]]  in  the  Courts  at  Westminster. 
A  procedendo  also  lies  where  an  action  has  been  removed 
from  an  inferior  to  a  superior  court  by  habeas  corpus  or 
certiorari,  to  be  hereafter  mentioned,  or  any  Uke  writ, 
and  it  appears  to  the  superior  court  that  it  was  removed 
on  insufficient  grounds  (e).  And  by  21  Jac.  I.  c.  23,  a  suit 
once  so  remanded,  shall  never  afterwards  be  removed  be- 
fore judgment,  into  any  court  whatsoever. 

II.  The  writ  of  Mandamus.  The  power  of  issuing  this 
belongs  in  general  exclusively  to  the  Court  of  King's  (or 
Queen's)  Bench  (/).     Qlt  is  a  high  prerogative  writ,  of  a 

(c)3Bl.Ccin.l32.  InR.v.CowIe,  ofcomplaiat. 

Burr.  855,  prerogative  writs  are  also  (d)  F.  N   B.  153.  240. 

distinguished  from  wiits  ministerially  (e)  21  Jac.  1,  c.  23;  Jac.  Diet. 

directed,  viz.  those  issued  to  the  sheriff;  Proemltmdo. 

the  prerogative  writs  being  generally  (f)  There  is  an  eiception  to  this 

directed   to  no  sheriff  or  minister  of  in  the  case  of  a  wtandamus  to  examine 

the  court ;  but  to  the  public  or  pri-  witnesses  in  India  and  other  British  do- 

vate  parties  whose  acts  are  the  subject  mioioos  io  foreign  parts,  issued  under 
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Qmost  extensive  remedial  nature,]]  and  is  in  its  form  a 
command  issuing  in  the  queen's  name  from  the  Court  of 
Queen's  Bench,  and  [[directed  to  any  person,  corporation,  or 
inferior  court  of  judicature  within  the  crown's  dominions, 
requiring  them  to  do  some  particular  thing  therein  speci- 
fied, which  appertains  to  their  office  and  duty,  and  which 
the  Court  of  Queen's  Bench  has  previously  determined, 
or  at  least  supposes,  to  be  consonant  to  right  and  justice.]] 
In  its  application  it  may  be  considered  as  confined  to 
cases  where  relief  is  required  in  respect  of  the  infringement 
of  some  public  right  or  duty  {g),  and  where  no  effectual 
relief  can  be  obtained  in  the  ordinary  course  of  an  action 
at  law  (A).  Such  is  the  general  principle;  but  as  to  the 
specific  instances  in  which  the  writ  will  be  granted,  they 
are  much  too  numerous  for  complete  detail  (i).  We  may 
remark,  however,  that  (among  other  cases)  it  lies  to  compel 
the  admission  or  restoration  of  the  applicant  [[to  any  office 
or  franchise  of  a  public  nature,  whether  spiritual  or  tem- 
poral, to  academical  degrees,  to  the  use  of  a  meeting 
house,  or  the  like,]]  and  that  it  will  be  also  granted  [[for 
the  production,  inspection,  or  delivery  of  public  books  and 
papers,  for  the  surrendering  of  the  regalia  of  a  corporation, 
to  oblige  bodies  corporate  to  affix  their  common  seal,  or 
to  compel  the  holding  of  a  court,]]  or  to  proceed  to  an 
election  in  corporate  and  other  public  offices  (k).  In  ad- 
authority  of  13  Geo.  3,  c.  63,  s.  44,  no  objection,  however,  to  granting  a 
and  1  Will.  4,  c.  22,  s.  1.  The  man-  mandamus,  that  the  party  against 
damns  in  such  cases  may  be  awarded  whom  the  complaint  is  made  may  be 
by  any  of  the  superior  courts  at  West-  proceeded  against  by  indictment.  R. 
minster.  v.  Severn  Railway  Company,  2  B.  & 

(g)  R.  V.  Bank  of  England,  2  B.       Aid.  646. 
&  Aid.  622.  {i)  A.  copious  enumeration  of  them 

(h)  R.  V.  Bishop  of  Chester,  I  T.       will  be  found  in  1  Ch.  Gen.  L.  789, 
R.  396;  R.  v.  Archbishop  of  Canter-  (/O  H  Geo,  1,  c.  4  ;  and  7  Will.  4 

bury,  8  Kast,  219  ;  Kx  parte  Robins,       &  1  Vict.  c.  78,  s.  24;  R.  v.  Mayor, 
1  W.  W.  &  II.  578 ;  R.  v.  Netting-       &c.  of  London,  1  T.  R.  146  ;  R.  v. 
ham  Old  Water  Works  Company,   6       Leyland,  3  l\I.  &  S.  184 ;  R.  v.  Nor- 
A.  &  Kl.  355;  R.  v.  Bristol  Dock       wich,  1  B.  &  Adol.  310. 
Company,  2  A.  &  E.  N.  S.  69.     It  is 
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dition  to  which  we  may  notice,  as  another  important  ap- 
plication of  this  writ,  Qhat  it  uwuea  to  the  judges  of  any 
inferior  court,  commanding  them  to  do  justice  according 
to  the  power  of  their  of&ce,  w  henever  the  same  is  delayed. 
For  it  la  the  peculiar  business  of  the  CouK  of  Queen's 
Bench  to  superintend  all  inferior  tribunals,  and  therein  to 
enforce  the  due  exercise  of  those  judicial  or  ministerial 
powers  with  which  the  crown  or  legislature  have  invested 
them,  and  this  not  only  by  restraining  their  excesses,  but 
also  by  quickening  their  negligence,  and  obviating  their 
denial  of  justice.     A  mandamus  may  therefore  be  had  to 

the  courts  of  the  city  of  London  to  ct  *  •  '   ment,  or 

to  the  spiritual  courts  to  grant  an  a  >,  or  the 

like. 

This  writ  is  gruiitt  d  on  a  su|:«iestion,  by  the  <»uth  u{  the 
j)arty  injured,  of  his  own  right  and  the  denial  of  justice 
below  (/)— whereupon,  in  order  more  fully  to  satisfy  the 
court  that  there  is  a  probable  ground  for  such  inteq>u»i- 
tion,  a  rule  is  made,]]  except  under  particular  circum- 
stances, where  a  rule  will  be  granted  absolute  in  the  first 
instance  (m),  [[directing  the  party  complained  of  to  show 
cause  why  a  writ  of  mandamus  should  not  issue,  and  if 
he  shows  no  sufficient  cause,]]  and  does  not  submit  with- 
out contest  to  the  application,  Qhe  writ  itself  is  issued  at 
first  in  the  alternative  either  to  do  this  or  signify  some 
reason  to  the  contrary ;  to  which  a  return  or  answer  must 
be  made  at  a  certain  day.]] 

[]If  the  person  to  whom  the  writ  is  directed  makes  no 
return  he  is  punishable  for  his  contempt  by  attachment.]] 
If,  on  the  other  hand,  he  makes  a  return,  and  it  be  found 
either  insufficient  in  law,  or  false  in  fact,  there  then  issues 
in  the  second  place  a  peremptory  mandamus  to  do  the 

(0  Unless  there  has  been  a  (lis-  (^m)  R.  v.  Arcbdeaeoo  of  Lichfield, 
tioct  refusal  to  do  that-which  it  is  the  5  Ner.  &  M.  42  ;  Ex  parte  Peorud- 
object  of  the  mandamus  to  eoforce,  the  dock,  1  Har.  &  W.  347;  R.  v.  Fox, 
writ  will  not  be  granted.  R.r.  Breck-  2  Ad.  St  El.  N.S.246;  R.  v.  Church- 
nock,  &c.  Company,  3  A.  &  E.  217.  wardens  of  Maochesler.  7  Dowl.  707. 
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thing  absolutely,  Qo  which  no  other  return  will  be  ad- 
mitted (n)  but  a  certificate  of  perfect  obedience  and  due 
execution  of  the  writ.]]  The  sufficiency  of  the  return  in 
point  of  law  was  formerly  determined,  unless  a  special 
argument  were  ordered,  in  a  summary  way  upon  motion ; 
but  as  to  the  truth  of  its  allegations  in  point  of  fact,  it 
was  a  rule  that  this  could  not  be  investigated  by  any 
farther  proceeding  on  the  mandamus  —  the  complaining 
party  having  no  remedy  in  case  the  facts  were  untruly 
alleged,  but  to  bring  an  action  on  the  case  for  a  false  re- 
turn, in  which,  if  he  obtained  a  verdict,  he  recovered 
[[damages  equivalent  to  the  injury  sustained,  together 
with  a  peremptory  mandamus  to  the  defendant.]]  But  by 
9  Ann.  c.  20,  in  a  mandamus  for  determining  the  right  to 
a  corporate  office,  and  now  by  1  Will.  IV.  c.  21,  in  all  cases 
of  mandamus  [[the  return  may  be  pleaded  to  or  traversed 
by  the  prosecutor,  and  his  antagonist  may  reply,  take 
issue  or  demur,  and  the  same  proceedings  may  be  had  as 
if  an  action  on  the  case  had  been  brought  for  making  a 
false  return,  and  after  judgment  obtained  for  the  prose- 
cutor, he  shall  have  a  peremptory  writ  of  mandamus  to 
compel  his  admission  or  restitution — which  latter,  in  case 
of  an  action,  is  effected  by  a  writ  of  restitution  (o).]]  So 
that  now  the  writ  of  mandamus  is  (from  the  period  at  least 
of  its  return)  assimilated  to  an  action ;  and  the  more 
closely  because  by  the  same  acts  it  is  also  provided,  that 
the  prosecutor,  if  successful,  shall  recover  damages,  and 
that  the  successful  party  shall,  in  all  cases,  upon  judg- 
ment after  issue  joined  or  by  default,  be  entitled  to  his 
costs  (^).  In  addition  to  which  it  has  been  recently 
enacted  by  6  &:  7  Vict.  c.  67,  tiiat  the  prosecutor  object- 
ing to  the  validity  of  the  return,  shall  do  so  by  way  of  de- 

(n)  H.  0.  Ledgard,  1  Ad.  &  EI.  N.  damus,  whether  granted   or  lefused, 

S.  616.  and  the  costs  of  the  writ,  wlicre  issued 

(o)  1 1  Hop.  79.  and  obeyed,  are  in  the  discretion  of  the 

(  p)  As  to  the  course  of  proceeding  court.     See  S.  C. ;  and  II.  v.  Eastern 

on  mandnmuR,  see  R.  v.  Oundie,  1  A.  Counties  Railway  Company,  2  A.  & 

&  E.  283.     Hy  I  Will.  4,  c.  21,  s.  8,  E.  N.  S.  678  ;  R.  v.  St.  Pancras,  2 

th«  costs  of  the  application  for  a  man>  Dowl.  N.  S.  955. 
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murrer  to  the  same,  in  like  manner  as  in  personal  actions, 
and  thereupon  the  writ,  return  and  demurrer  shall  be  en- 
tered on  record,  and  the  court  shall  adjudge  either  that 
the  return  is  valid  in  law  or  that  it  is  not  valid  in  law,  or 
that  the  writ  of  mandamus  itself  is  not  valid  in  law  ;  and 
if  it  adjudge  that  the  writ  is  valid,  but  the  return  invalid, 
shall  award  a  peremptory  mandamus  ;  and  shall  also  in 
any  event  award  costs  to  be  paid  to  the  successful  party. 
The  same  statute  also  provides  that  either  party  shall  be 
at  liberty  in  every  case  where  judgment  is  given  against 
him  upon  a  mandamus,  whether  after  demurrer  or  other- 
wise, to  prosecute  a  writ  of  error  thereon,  according  to  the 
ordinary  course  of  a  writ  of  error  in  personal  actions  (^). 

Besides  these  provisions  with  respect  to  mandamus  we 
may  notice  the  enactment  of  I  &  2  Will.  IV.  c.  58,  s.  8, 
intended  to  afford  relief  to  officers  and  >    '  i>  to 

whom  such  writ  is  directed  to  issue,  conm  n  to 

aduift  to  offices  or  do  or  perform  other  matters  in  respect 
of  which  they  claim  no  right  or  interest.  It  is  provided 
in  favour  of  such  persons,  that  it  shall  be  lawful  for  the 
court  to  which  application  is  made  for  the  writ  of  manda- 
mus, to  relieve  them  from  the  liabilities  incident  to  the 
execution  thereof,  by  calling  upon  any  other  person  hav- 
ing or  claiming  any  interest  in  the  matter  of  such  writ,  to 
appear  and  show  cause  against  the  issuing  of  the  same, 
and  thereupon  to  make  such  rules  and  orders  between  all 
parties  as  the  circumstances  of  the  case  may  require. 

III.  The  writ  of  Prohibition. 

QA  prohibition  is  a  writ  issuing  properly  only  out  of  the 
Court  of  King's  (or  Queen's)  Bench  (r);  but  for  the  further- 

{q)  By  6  3<  7  Vict.c.  89,  s.  5,  il  is  showo,  aud  the  rule  for  a  maadatnus 

provided,  both  as  to  mandamus   aod  or  iDformalioamadeabsoiuteiathe first 

quo  warranto,  in  re^'ard  to  offices  and  instance  ;  and  if  the  court  think  pro- 

boroughs  under  the  Municipal  Corpo-  per,  a  peremptory  mandamus  may  b« 

ration  Act,  that  ten  days'  notice  to  the  issued  in  the  first  inilance. 

opposite  party  may  be  given  by  the  (r)  Company   of  Horners,  2  Rol. 

party  making  application  for  such  le-  Rep.  471. 
medy ,  and  that  thereupon  cause  may  be 
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[[ance  of  justice,  it  may  now  also  be  had  in  some  cases  out 
of  the  Court  of  Chancery,  Common  Pleas,  or  Exchequer(s); 
directed  to  the  judge  and  parties  of  a  suit  in  any  inferior 
court,  commanding  them  to  cease  from  the  prosecution 
thereof,  upon  a  surmise  either  that  the  cause  originally, 
or  some  collateral  matter  arising  therein,  does  not  belong 
to  that  jurisdiction,  but  to  the  cognizance  of  some  other 
court.  This  writ  may  issue  either  to  inferior  courts  of 
common  law,  as  to  the  courts  of  the  counties  palatine,  if 
they  hold  plea  of  land  or  other  matters  not  lying  within 
their  respective  franchises  {t) ;  to  the  county  courts  or 
courts  baron,  where  they  attempt  to  hold  plea  of  any  matter 
of  the  value  of  forty  shillings  (u) ;  or  it  may  be  directed  to 
the  courts  christian,  the  university  courts,  the  court  of 
chivalry,  or  the  Court  of  Admiralty,  where  they  concern 
themselves  with  any  matter  not  within  their  jurisdiction, 
as  if  the  first  should  attempt  to  try  the  validity  of  a  cus- 
tom pleaded  (.r),  or  the  latter  a  contract  made  or  ro  be 
executed  within  this  kingdom.  Or  if,  in  handling  of 
matters  clearly  within  their  cognizance,  they  transgress 
the  bounds  prescribed  to  them  by  the  laws  of  England  ( y) ; 
as  where  they  require  two  witnesses  to  prove  the  payment 
of  a  legacy,  a  release  of  tithes  (2),  or  the  like;  in  such 
cases  also  a  prohibition  will  be  awarded  (a).     For  as  the 

(»)  Huttou's  case,  Hob.  27  ;  1    P.  in  tlie  court  below,  the  court  to  vvliich 

Wms.  476;  Palmer,  523.  See  Ex  parte  application  is  made  for  a  pioliibition 

Smyth,  1  Ty r.  &  Gr.  225 ;  and  Ex  parte  will  presume  that  there  was  no  excess 

Tucker,in  relnman,!  ^Jan.&  G.529  ;  of  jurisdiction,  unless  such  excess  be 

Tucker  ». 'lucker,  4  Man.&G.  1074.  distinctly  proved,  or  be  apparent  on 

(O  Vaughan  v.  Evans,  Ld.  llaym.  the  face  of  the  proceedings.     Vanacre 

1408.  v.  Spleen,  ubi  sup. ;   Hart   v.  Marsh, 

(u)  Finch,  L.  451.  5  Ad.  &  El.  591. 

(i)  Vanacre  v.  Spleen,  Garth.  33.  (»)  Mallary  v.  Marriott,  Cro.  Eliz. 

but  the  spiritual  courts  have  power  to  667  ;   Hob.  188. 
construe  a  jfddite,  the  effect  of  which  («)  Hut  a  prohibition  will  not  be 

incidentally  conies  before  them  in  the  awaided  in  lelcrencc  to  a  mere  point 

courseof  a  proceeding  where  they  have  o(  pvaciice,  where  the  court  has  juris- 

juriidictioD.     Hall  v.  Maule,  7  Ad.&  diction  on  the  general  subject  of  the 

El.  721.  cause.     Ex  pane  Smyth,  1  Tyr.  &  G. 

(y)  Bui  if  MDteoce  has  been  given  227 ;  Jolly  v.  Baines,  12  A.  &  E.  201 . 
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[[fact  of  signing  a  release,  or  of  actual  payment,  is  not  pro- 
perly a  spiritual  question,  but  only  allowed  to  be  decided 
in  those  courts,  because  incident  or  accessary  to  some 
original  question  clearly  within  their  jurisdiction,  it  ought 
therefore,  where  the  two  laws  differ,  to  be  decided  not 
according  to  the  spiritual,  but  the  temporal  law  ;  else  the 
same  question  might  be  determined  ditlerent  ways  accord- 
ing to  the  court  in  which  the  suit  U  depending;  an  im- 
propriety which  no  wise  government  can  or  ought  to 
endure,  and  which  is  therefore  a  ground  of  prohibition. 
And  if  either  the  judge  or  the  party  shall  proceed  after 
such  prohibition,  an  attachment  may  be  had  against  them 
to  punish  them  for  the  contempt,  at  the  discretion  of  the 
court  that  awarded  it  {b) ;  and  an  action  will  lie  against 
them,  to  repair  the  party  injured  in  damages  (c). 

So  long  as  the  idea  continued  among  the  clergy,  that 
the  ecclesiastical  state  was  wholly  independent  of  the 
civil,  great  struggles  were  constantly  maintained,  between 
the  temporal  courts  and  the  spiritual,  concerning  the  writ 
of  prohibition  and  the  proper  objects  of  it ;  even  from  the 
time  of  the  constitutions  of  Clarendon,  made  in  opposition 
to  the  claims  of  Archbishop  Becket,  in  10  lien.  II.,  to 
the  exhibition  of  certain  articles  of  complaint  to  the  kino' 
by  Archbishop  Bancroft,  in  3  Jac.  I.,  on  behalf  of  the 
ecclesiastical  courts ;  from  which,  and  from  the  answers  to 
them,  signed  by  all  the  judges  of  Westminster  Hall(</), 
much  may  be  collected  concerning  the  reasons  of  grant- 
ing, and  methods  of  proceeding  upon,  prohibitions.  A 
short  summary  of  the  latter  is  as  follows.  The  party  ag- 
grieved in  the  court  below  applies  to  the  superior  court, 
setting  forth  the  nature  and  cause  of  his  complaint,  in 
being  drawn  ad  aliud  examen,  by  a  jurisdiction  or  manner 
of  process  disallowed  by  the  laws  of  the  kingdom ;]]  and 

(6)  F.  N.  B.  40.  ». Tucker,  4  Man.4c  G.  1074;  HalUck 

(c)  2  Inst.  601—618.  p.  Cambridge  University,  1  Ad.  &  E. 

(d)  As  to  prohibition,  see  the  fol-  N.  S.  593  ;  Re  Dean  of  York,  2  Ad. 
lowing  modern  cases :  ExparteTucker,  &  El.  N.  S.  1. 

inrelnman.l  Man.  &  G.  519;  Tucker 
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this  used  formerly  to  be  done  by  filing,  as  of  record,  what 
was  called  a  suggestion,  containing  a  formal  statement  of 
the  facts;  but  now  by  1  Will.  IV.  c.  21,  it  is  provided, 
that  it  shall  not  be  necessary  to  file  any  suggestion,  but 
that  an  application  for  a  writ  of  prohibition  may  be  made 
by  affidavits  only,  that  is,  in  the  way  of  an  ordinary 
motion,  by  a  rule  to  show  cause ;  upon  which,  if  the  mat- 
ter alleged  appear  to  the  court,  upon  the  showing  cause, 
[[to  be  sufficient,  the  writ  of  prohibition  immediately 
issues,  commanding  the  judge  not  to  hold,  and  the  party 
not  to  prosecute,  the  plea.  But  sometimes  the  point  may 
be  too  nice  and  doubtful  to  be  decided  merely  upon  a 
motion ;  and  then  for  the  more  solemn  determination  of 
the  question,  the  party  applying  for  the  prohibition  is  di- 
rected by  the  court  to  declare  in  prohibition  ;]]  that  is,  to 
deliver  a  declaration  against  the  other,  setting  forth  in  a 
concise  manner  so  much  of  the  proceeding  in  the  court 
below  as  may  be  necessary  to  show  the  ground  of  the 
application,  and  praying  that  a  writ  of  prohibition  may 
issue  (e) ;  and  this  used  formerly  to  be  connected  with  an 
allegation  that  the  party  sued  on  behalf  of  the  crown 
as  well  as  of  himself,  and  with  a  supposition  or  fiction 
(which  was  not  traversable  (/)  ),  that  the  defendant  had 
proceeded  in  the  suit  below,  notwithstanding  a  writ  of 
prohibition.  But  by  the  statute  just  mentioned,  the 
use  of  these  forms  is  now  expressly  abolished ;  and  it 
is  provided,  that  to  this  declaration  the  party  defendant 
may  demur,  or  plead  such  matters  by  way  of  traverse 
or  otherwise  as  may  be  proper  to  show  that  the  writ 
ought  not  to  issue,  and  conclude  by  praying  that  such 
writ  may  not  issue;  and  judgment  shall  be  given  that  the 
writ  of  prohibition  do,  or  do  not  issue,  as  justice  may 
require;  and  the  party  in  whose  favour  judgment  shall  be 
given,  whether  on  nonsuit,  verdict,  demurrer,  or  otherwise, 
shall  be  entitled  to  the  costs  attending  the  application 
and  subsequent  proceedings,  and  have  judgment  to  re- 
(•)  1  Will.  4,  c.  21,  8,  1.  (f)  Barn.  Not.  4to.  148. 


CHAP.  XII. — OF  OTUEB  REMEDIES  AT  COMMON  LAW.       689 

cover  the  same ;  and  in  case  a  verdict  shall  be  given  for 
the  party  plaintiff  in  such  declaration,  it  shall  be  lawful  for 
the  jury  to  assess  damages,  for  which  judgment  shall  also 
be  given ;  but  huch  ussesstnent  shall  not  be  ueceasary  to 
entitle  the  plaintiff  to  costs.  The  efiect  of  the  legialaiire 
[)rovision8  here  cited  has  (  c  utly  been  to  place  pro- 

hibitiuns,  after  a  rule  to  t:  hub  been  obtained,  upon 

a  footing  substantially  of  an  actitin,  and  in  this  respect  it 
exhibits,  we  see,  a  close  resemblance  to  a  luandamus  (^). 

Another  remedy  analogous  to  these  is,  IV.,  the  writ  of  9110 
uarranto.  QThis  writ  is  in  the  nature  of  a  writ  of  right 
for  the  crown  (/i),  against  him  who  claims  or  usurps  any 
ollice  (t)i  franchise,  or  liberty  (A),  to  inquire  by  what  au- 
thority he  supports  his  claim,  in  order  to  determioe  the 
right  (/).  It  lies  also  in  case  of  non-user  or  long  neglect 
of  a  franchise,  or  mis-user  or  abuse  of  it ;  being  a  writ 
commanding  the  defendant  to  show  by  what  wairant  be 
exercises  such  a  franchise,  having  never  had  any  grant  of 
it,  or  having  forfeited  it  by  neglect  or  abuse.  This  was 
originally  returnable  before  the  king's  justices  at  West- 
minster (//i),  but  afterwards  only  before  the  justices  in  eyre, 
by  virtue  of  the  statutes  of  quo  warranto,  6  Edw.  I.  c.  1, 
and  18  Edw.  I.  st.  2(ii);  but  since  those  justices  have  given 
place  to  the  king's  temporary  commissioners  of  assize  (o), 
the  judges  on  the  several  circuits,  this  branch  of  the  sta- 
tutes lost  its  efrect(;>);  and  writs  of  quo  warranto  (if  brought 
at  all)  must  now  be  prosecuted  and  detenuined  before  the 
king's  (or  queen's)  justices  at  Westminster.  And  in  case  of 
judgment  for  the  defendant,  he  shall  have  an  allowance  of 

(g)  For  ihe  former  course  of  pro-  liea.  vide  sup.  »oI.  ii.  p.  14. 

ceeding  in  prohibition,  ste  Com.  Dig.  (0  Finch,  L,  322  ;  2  Inst.  282. 

Piohibilion  (H.);    Bac.  Ab.  Prohi-  (m)  Old  Nat  fir«v.  fol.  107,  edit, 

bition.  1534. 

(/»)  R.  V.  Shepherd,  4  T.  R.  381.  (,)  2  Inst.  498;   Rast.  Entr.  540. 

(i)  As  to  offices,  vide  sup.  p.  18.  (o)  Vide  sup.  421. 

(k)  R.  V.  Archdall,  8  Ad.  5c  EJ.  (p)  2  Inst.  498. 
281 ;  and  as  to  franchises  and  liber- 

VOL.  III.  y  Y. 
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[[his  franchise;  but  in  case  of  judgment  for  the  crown,  for 
that  the  party  is  entitled  to  no  such  franchise,  or  hath 
disused  or  abused  it,  the  franchise  is  either  seized  into  the 
king's  (or  queen's)  hands,  to  be  granted  out  again  to  whom- 
soever he  shall  please,  or,  if  it  be  not  such  a  franchise  as 
may  subsist  in  the  hands  of  the  crown,  there  is  merely 
judgment  of  ouster,  to  turn  out  the  party  who  usurped 
it(^). 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the 
nature  of  a  writ  of  right)  is  final  and  conclusive  even 
against  the  crown,  which,  together  with  the  length  of  its 
process,  probably  occasioned  that  disuse  into  which  it  is 
now  fallen,  and  introduced  a  more  modern  method  of 
prosecution,  by  information  filed  in  the  Court  of  Queen's 
Bench  by  the  attorney-general,  in  the  nature  of  a  writ  of 
quo  warranto;  wherein  the  process  is  speedier,  and  the 
judgment  not  quite  so  decisive.  This  is  properly  a  crimi- 
nal method  of  prosecution,  as  well  to  punish  the  usurper 
by  a  fine  for  the  usurpation  of  the  franchise,  as  to  oust 
him,  or  seize  it  for  the  crown ;  but  hath  long  been  ap- 
plied to  the  mere  purposes  of  trying  the  civil  right,  seizing 
the  franchise,  or  ousting  the  wrongful  possessor  (;•) ;  the 
fine  being  nominal  only(s). 

During  the  violent  proceedings  that  took  place  inthe  latter 
end  of  the  reign  of  King  Charles  II.  it  was,  among  other 
things,  thought  expedient  to  new  model  most  of  the  cor- 
poration towns  in  the  kingdom ;  for  which  purpose  many 
of  those  bodies  were  persuaded  to  surrender  their  charters, 
and   informations   in   the  nature  of  quo  warranto  were 

(9)  R.  t>.  Stanton,  Cro.  Jac.  259 ;  349;    R.   v.   Winchester,  7   Ad.  & 

R.  V.  Mayor  of  London,  1  Show.280.  El.  215;    R.  v.  Phippen,  ibid.  970. 

(r)    It   is  discretionary,  however.  After  an  office  is  determined,  an  in- 

in  the  court  to  grant  or  withhold  a  formation  in  quo  warranto  to  try  the 

quo    warranto    information    in    such  title  thereto  will  not  be  granted.     Re 

cases.    R.  v.  Parry,  6  Ad.  &  El.  810.  Harris,  6  Ad.  &  E.  475.     An  infor- 

(1)  See  the  diU'ereiice  in  the  ap-  motion  in  quo  warranto  does  not  lie 

plication  of  mandamus  and  quo  war-  for  exercising  tiie  office  of  guardian  to 

ranto   respectively  illustrated  in  the  a  poor  law  union.    Re  Aston  Union, 

case  of  R.  v.  Oxfoid,  6  Ad.  &  EI.  ibid.  784. 
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[[brought  against  others,  u|>on  a  supposed,  or  frequently  a 
real,  forfeiture  of  their  franchises  by  neglect  or  abuse  of 
them.  And  the  consequence  was,  that  the  liberties  of 
most  of  them  were  seized  into  the  hands  of  the  king,  who 
granted  them  fresh  charters,  with  such  alterations  as  were 
thought  expedient;  and,  during  their  state  of  anarchy,  the 
crown  named  all  their  magistrates.  This  exertion  of 
power,  though  perhaps  in  tummo  jure  it  was  for  the  most 
part  strictly  legal,  gave  a  great  and  just  alarm ;  the  new 
modeUing  of  all  corporations  being  a  very  Uige  stride 
toward  establishing  arbitrary  power,  and  therefore  it  wai 
thought  necessary  at  the  Revolution  to  bridle]]  the  pre- 
rogative, as  regards  the  city  of  London  at  least,  by  the 
prohibitory  provision  t<>  fh-ti  liVt-ti  rt-fn^vrft]  u>  in  n  former 
part  of  this  volume  (/) 

QThis  proceeding  is,  h  '\n<  \.  i,  nuw  applied  to  the  d«ci»k>u 
of  corporation  disputes  bcn.seen  party  and  party,  without 
any  intervention  of  the  prerogative,  by  virtue  of  the  statute 
9  Anne,  c.  20,  which  permits  an  information  in  the  nature 
of  quo  warranto  to  be  brought  with  leave  of  the  court,  at  the 
relation  of  any  person  desiring  to  prosecute  the  same,  (who 
is  then  styled  the  relator  (u),)  against  any  person  usurping, 
intruding  into,  or  unlawfully  holding  any  franchise,  or 
utHce  in  any  city,  borough,  or  town  corporate  (j) ;  provides 
for  its  speedy  determination  (y),  and  directs  that  if  the  de- 

(0  Vide  tup.  p.  188.  such  ioformatioo  in  cue  tbe  hbw  shall 

(u)HyReg.GeD.M.r.3Vict.(vi>Je  be  filed.  unlcM  the  emtrt  shall  other* 

11  A.  &  K.  2)  no  rule  &h«ll  hereafter  wise  order.    See  Il.v.  Hedgca,  11  Ad. 

be  granted  for  filing  any  information  in  &  £1.  163 ;  R.  v.  Anderson,  2  Ad.  Ac 

ihenatureof  a  quo  warranto,  unless,  at  £.  N.  S.  740.     As  to  who  may  be  re- 

thelime  of  moving,  an  affidavit  be  pro-  laior,  R.  i.  Parry,  6  Ad.  &  El.  810; 

duced,  by  which  some  person  or  per-  R.  v.  Greene,  2  Ad.  &c  E.  N.  S.  460. 

sons  shall  depose,  that  such  motion  (i)  But  an  inforoaaiioa  in  quo  war- 

is  made  at  his  or  their  instance,  as  re-  ranto  cannot  be  brought  against  a  bodj 

lator  or  relators;  and  that  such  person  corporate  at  large  for  acting  as  a  cor- 

or  persons  shall  be  deemed  to  be  the  poration,  unless  at  the  instance  of  the 

relator  or  relators  in  case  such  rule  attorney  general.    U.  i.  White,  5  Ad. 

shall  be  made  absolute,  and  shall  be  &  £1.  613. 

named  as  such  relator  or  relators  in  (v)  By  6  &  7  Vict,  c  89,  s.5,  the 

Y  Y  2 
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[[fendant  be  convicted,  judgment  of  ouster  (as  well  as  a  fine) 
may  be  given  against  him,  and  that  the  relator  shall  pay  or 
receive  costs  according  to  the  event  of  the  suit.^  By  32  Geo. 
III.  c.  58,  intituled  "  An  Act  for  the  Amendment  of  the  Law 
upon  Informations  in  the  nature  of  Quo  Warranto,"  it  is  also 
provided  that  the  defendant  may  plead  in  bar  to  any  infor- 
mation in  quo  warranto  in  respect  of  any  office  in  a  town  cor- 
porate, whether  exhibited  by  leave  of  the  court  or  by  the 
attorney  general  on  behalf  of  the  crown,  that  he  first  took 
upon  himself  such  office  six  years  or  more  before  the  exhi- 
biting the  information,  which  plea  may  be  pleaded  with  any 
other  pleas  that  the  court  may  allow,  and  may  be  met  by  a 
replication  that  a  forfeiture  of  such  office  happened  within 
the  period  of  that  limitation ;  and  farther,  that  the  title  of 
the  defendant  derived  under  any  election  shall  not  be 
affiicted  on  account  of  defect  in  the  title  of  the  person 
electing,  provided  the  elector  shall  have  been  in  the  exercise 
de  facto  of  his  office  six  years  previous  to  the  information. 
And  by  the  late  statutes  7  Will.  IV.  k  1  Vict.  c.  78  (z),  and 
6  &  7  Vict.  c.  89,  it  is  farther  enacted,  that  every  application 
to  the  Queen's  Bench,  for  the  purpose  of  calling  upon  any 
person  to  show  by  what  warrant  he  claims  to  exercise  the 
office  of  mayor,  alderman,  or  burgess  in  any  borough  within 
the  Municipal  Corporation  Act,  shall  be  made  before  the 
end  of  twelve  months  after  the  election  of  the  defendant, 
or  the  time  when  he  shall  become  disqualified  ;  and  that 
no  election  of  any  mayor  shall  be  liable  to  be  questioned 
by  reason  of  a  defect  in  the  title  of  such  person  to  the 
office  of  alderman  or  councillor  to  which  he  may  have  been 
previously  elected,  unless  application  shall  have  been  made 
to  the  Court  of  Queen's  Bench,  calling  upon  such  person 
to  show  cause  by  what  warrant  he  claims  to  exercise  such 
office  of  alderman  or  councillor  within  twelve  months  after 
his  election  thereto ;  and  that  every  election  to  the  office 

court  may  order  llie  venue  in  infor-       lake   place  therein.     Et  vide  sup.  p. 
matioHB  in  (|U0  warranto  to  be  laid  in       684,  n. 
Middlenex  or  London,  and  tliu  trial  to  (s)  Sect.  23. 
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of  mayor,  alderman,  councillor,  or  any  other  corporate 
officer  within  the  said  boroughs  which  shall  not  hare  been 
called  in  question  within  twelve  montl'-^  i«ft»r  >^tuh  tAeo 
tion,  shall  be  deemed  good  and  valid. 

V.  The  Writ  of  Habeas  corpus  (a).  This  is  the  ...v.^. 
celebrated  writ  in  the  English  law,  and  the  great  remedy 
which  it  has  provided  for  the  violation  of  the  right  of  per- 
sonal liberty.  We  had  occasion,  in  the  first  volume  (ft),  to 
make  some  remarks  upon  this  writ,  but  a  more  particular 
detail  of  its  history,  and  the  practice  connected  with  it, 
may  here  be  accepUible. 

In  the  first  place,  we  may  remark  that  the  rindication 
of  liberty,  though  the  principal,  i«  not  the  only  purpose  to 
which  it  is  applied ;  for,  of  tlie  habeas  corpus  Qthere  are 
various  kinds  made  use  of  by  the  courts  at  Westminster  for 
removing  prisoners  from  one  court  to  another  for  the  more 
easy  administration  of  justice.  Such  is  the  habeas  corpus 
ad  respondendum,  when  a  man  hath  a  cause  of  action  against 
one  who  is  confined  by  the  process  of  some  inferior  court, 
in  order  to  remove  the  prisoner  and  charge  him  with  this 
new  action  in  the  court  above  (c).  Such  is  that  ad  satis- 
faciendum, w  hen  a  prisoner  hath  had  judgment  against  him 
in  an  action,  and  the  plaintiff  is  desirous  to  bring  him  up  to 
some  superior  court  to  charge  him  with  the  process  of  exe- 

(a)  As  to  the  remedy  by  action  for  «luifli,  for  h«tnd  and  ill  will,  widi  tk« 

false  imprisounient.  vide  sup.  p    481.  view,  if  the  Utter  was  foaod  the  case, 

Blackstone  notices,  besides  the  kmUmM  of  afttWfda  iicuing  looiber  writ  to 

eorpiis,  three  other  writs  for  removing  admit  him  to  hail ;  3rdly,  The  writ  ^« 

the  injuiy  of  false  imprisonnaent :   1st.  k»mime  rtpUgiand*,  eommasdiaf  the 

Ihe   writ  of   maiuvrite,   manueaptio,  sheriff  to  replevy  a  mas  oat  of  ewstody 

commanding  the  sberiflto  take  sureties  in  the  tame  mioner  that  chattels  takeo 

fur  the  appearanceof  the  prisoner,  usu-  'o  distress  may  be  replevied,  upon  se- 

ally  called  mainpernors,  and  to  set  him  curity  given  that  he  shall  answer  any 

at  large;  2nd,  The  writ  (if  i)djt>  ef  (ttia,  charge  against  him;  3   Black.   Com. 

commanding    the    sheiiff  to    inquire  128.     All  these  remedies  however  have 

whether  a  prisoner  charged  with  mur-  long  fallen  into  complete  disuse, 

der  was  committed  on  general  cause  of  (ft)  Vide  sup.  vol.  i.  p.  135. 

suspicion,  or  merely  propter  odium  et  (c)  Jones's  case,  2  Mod.  198. 
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[[cution  (d).  Such  also  are  those  ad  prosequendum,  testifi- 
candum, deliberandum,  &;c.  which  issue  when  it  is  necessary 
to  remove  a  prisoner  in  order  to  prosecute  or  bear  testi- 
mony in  any  court,  or  to  be  tried  in  the  proper  jurisdiction 
wherein  the  fact  was  committed  (e).  Such  is,  lastly,  the 
common  writ  ad  faciendum  et  recipiendum,  which  issues 
out  of  any  of  the  courts  of  Westminster  Hall,  when  a  per- 
son is  sued  in  some  inferior  jurisdiction,  and  is  desirous  to 
remove  the  action  into  the  superior  court;  commanding 
the  inferior  judges  to  produce  the  body  of  the  defendant, 
together  with  the  day  and  cause  of  his  caption  and  detainer, 
(whence  the  writ  is  frequently  denominated  a  habeas  corpus 
cum  causd(f),)  to  do  and  receive  whatsoever  the  king's  court 
shall  consider  in  that  behalf.  This  is  a  writ  grantable  of 
common  right  without  any  motion  in  court (^),  and  it  in- 
stantly supersedes  all  proceedings  in  the  court  below;  but 
in  order  to  prevent  the  surreptitious  discharge  of  prisoners, 
it  is  ordered  by  statute  1  &  2  P.  &  M.  c.  13,  that  no  habeas 
corpus  shall  issue  to  remove  any  prisoner  out  of  any  gaol 
unless  signed  by  some  judge  of  the  court  out  of  which  it  is 
awarded ;  and,  to  avoid  vexatious  delays,  by  removal  of 
frivolous  causes,  it  isenacted  by  21  .Jac.  I.  c.  23,  that  where 
the  judge  of  an  inferior  court  of  record  is  a  barrister  of 
three  years  standing  no  cause  shall  be  removed  from  thence 
by  habeas  corpus,  or  other  writ  after  issue  or  demurrer]] 
unless  joined  within  six  weeks  after  appearance  ;  [[that  no 
cause,  if  once  remanded  to  the  inferior  court  by  writ  of 
procedendo  or  otherwise,  shall  ever  afterwards  be  again  re- 
moved; and  that  no  cause^  in  which  the  freehold  or  inhe- 
ritance, or  title  of  land,  lease,  or  rent,  shall  not  be  brought  in 
question,  [[shall  be  removed  at  all  if  the  debt  and  damages 

(d)  2  Lilly,  Pract.  reg.  4.  Chit.  517  ;  Clack  v.  Dixon,  3  M.  & 

(e)  As  to  writs  of  habeas  corpus  ad  S.  93  ;  Lawes  v.  Hutchinson,  5  Tyr. 
testijicandum,  S^c.  see  43  Geo.  3,  c.  236;  Mitchell  v.  Mitchenhani,  1  B. 
140,  and  44  Geo.  3,0.  102.    See  also  &C.  513. 

Ex  parte  Grifliths,  5  B.  &  A.  730.  (g)    Penrice  and   Wynn's   case,  2 

(J)  As  to  writs  of  habeas  corpus  cum       Mod.  306. 
cautd,  see  Bowcrbank  v.  Walker,  2 
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Qlaid  in  the  declaration  do  not  amount  to  five  pounds  (A). 
And  by  statute  19  Geo.  3,  c.  70,  no  cause  uoder  the  value 
of  ten  pounds^,  (which  was  by  7  &  8  Geo.  4,  c.  71,  s.  6, 
extended  to  causes  under  the  value  of  twenty  pounds  (t)  ), 
Qshall  be  removed  by  habeas  corpus  or  otherwise  into  any 
superior  court,  unless  the  defendant,  fo  removing  the  same, 
shall  give  special  bail  fur  payment  of  the  debt  and  costs. 

But  the  most  important  species  of  habeas  corpus  is  that 
oi  habeas  corpus  ad  '  '  '  '  '  ■  '  ;s  the  rem  iv 
used  for  the  delivei  I  .enL     Ti. 

directed  to  any  person  who  detains  another  in  custody, 
and  commands  hiin  '.  '  '      '     '        '    V  i, 

with  the  day  and  ^  / 

faciendum,  subjiciendum ,  et  reeipi  lo,  submit  to 

and  receive  whatsoever  the  judge  ui  cuurt  uwardiog  such 
writ,  shall  consider  in  that  behalf  (/).  This  is  a  high  prero- 
gative writ,]]  and  issues  out  of  any  of  the  superior  courts 
at  Westminster,  including  the  Court  of  Chancery  (m),  not 
only  in  term  time,  but  also  during  the  vacation  (n),  and 
runs  into  all  parts  of  the  Queen's  dominions ;  Qfor  the 
Queen  is  at  all  times  entitled  to  have  an  account  why  the 
liberty  of  any  of  her  subjects  is  restrained  (o),  whenever 
that  restraint  may  be  inflicted.  If  it  issues  in  vacation, 
it  is  usually  returnable  before  the  judge  himself  who 
awarded  it,  and  he  proceeds  by  himself  thereon  (p),  unless 

{h)  Et  vide  12  Geo.  I.e.  29.  5  Mee.  &  W.  32;  JoM*  ■>.  Damcn. 

( i)  It  may  be  observed  here,  that  by  ibid.  234. 
the  recent  act  of  7  &  8  Viet.  e.  96.  s.  (i)  Sute  Trials,  triii.  142. 

57,  DO  per«oD  can  now  be  tikan  in  (w)  31  Car.  2,  c.  2,  t.  10;56G««. 

execution  in  any  superior  or  inferior  3,  e.  100,  %.  2.    The  Lord  Chaocellor 

court  for  a  debt  not  exceeding  20/.  can  issue  the  writ  of  habeas  corpus  at 

(Ac)  As  to  writs  of  habeai  eorput  ad  common  law  in  vacation  ;  Crowky's 

subjiciendum,  iic.  see  R.  v.  Greenhiil,  case,  2  Swanst.  1. 
4  Ad.  &    K.  624;  Easlon's  case,  12  («)  See  Wood's  ease,  3  Wils.  172  ; 

Ad.  &    E.   645 ;   R.  v.   liaicheidor,  Leonard  Watson's  case,  9  Ad.  (a  £. 

(re  Canadian  Prisoners),  1  Per.  &  D.  731. 

516;  S.  C.  nom.   Leonard  Watson's  (o)  Bourn's  case,  Cro.  Jac  c.  543. 

case,  9  Ad.  &  E.  731 ;  Ford  v.  Nas-  (p)  R.  i.  Clarke,  Burr.  606. 

sau,  1  Dow).  N.  S.  631  ;  In  re  Parker, 
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[[the  term  should  intervene,  and  then  it  may  be  returned  in 
court(^).]]  It  is  necessary  to  apply  for  this  writ  by  motion 
to  the  court,  or  application  to  a  judge  (as  the  case  may 
be),  supported  by  affidavit  of  the  facts  {i).  [[For,  as  was 
argued  by  Lord  Chief  Justice  Vaughan(y),  "it  is  granted 
on  motion,  because  it  cannot  be  had  of  course;  and  there- 
fore there  is  no  necessity  to  grant  it,  for  the  court  ought  to 
be  satisfied  that  the  party  hath  a  probable  cause  to  be  de- 
livered." And  this  seems  the  more  reasonable,  because 
(when  once  granted)  the  person  to  whom  it  is  directed, 
can  return  no  satisfactory  excuse  for  not  bringing  up  the 
body  of  the  prisoner  (7i).  So  that  if  it  issued  of  mere 
course,  without  showing  to  the  court  or  judge  some 
reasonable  ground  for  awarding  it,  a  traitor  or  felon  under 
sentence  of  death,  a  soldier  or  mariner  in  the  king's  ser- 
vice, a  wife,  a  child,  a  relation,  or  a  domestic,  confined  for 
insanity,  or  other  prudential  reasons,  might  obtain  a  tem- 
porary enlargement  by  suing  out  a  habeas  corpus,  though 
sure  to  be  remanded  as  soon  as  brought  up  to  the  court. 

And  therefore  Sir  Edward  Coke,  when  chief  justice,  did 
not  scruple  in  13  Jac.  I.  to  deny  a  habeas  corpus  to  one 
confined  by  the  Court  of  Admiralty  for  piracy,  there  ap- 
pearing, upon  his  own  showing,  sufficient  grounds  to  con- 
fine him  {I).  On  the  other  hand,  if  a  probable  ground  be 
shown  that  the  party  is  imprisoned  without  just  cause  (m), 
and  therefore  hath  a  right  to  be  delivered,  the  writ  of 
habeas  corpus  is  then  a  writ  of  right,  which  "  may  not  be 
denied,  but  ought  to  be  granted  to  every  man  that  is  com- 
mitted, or  detained  in  prison,  or  otherwise  restrained, 
though  it  be  by  command  of  the  king,  privy  council  or 
any  other  (n)." 

In  a  former  part  of  these  Commentaries  (o)  we  expatiated 

(/t)  Ibid.  460.  also  White  v,  Wiltshire,  2  Roll.  Rep. 

(t)  Hobhouse's  case,  3  B.  &  Aid.  138. 
420.  (to)  2  Inst.  615. 

(J)  Bushel's  case,  2  Jon.  13.  (n)  Coin.Journ.  1  Apr.  1628. 

(fc)  Hourn's  case,  Cro.  Jac.  643.  (»)  Vide  sup.  vol.  i.  p.  135. 

(<>  U.  V.  Maroh,  3  13ulstr.  27 ;  see 
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[[at  large  upon  the  personal  liberty  of  the  subject.  Thb 
was  shown  to  be  a  natural  inherent  right,  which  could  not 
be  surrendered  or  forfeited,  unless  by  the  committioD  of 
some  great  and  atrocious  crime,  and  which  onglit  not  to 
be  abridged  in  any  case  without  the  special  periuisftioo  of 
law.  A  doctrine  coeval  with  the  first  rudiments  of  the 
English  constitution  ;  and  handed  down  to  us  from  oor 
Saxon  ancestors,  notwithstanding  all  their  struggles  with 
the  Danes,  and  the  violence  of  the  Norman  conquest ;  as* 
serted  afterwards  and  confirmed  by  the  Conqueror  himself 
and  his  descendants ;  and  though  sometimes  a  little  im- 
paired by  the  ferocity  of  the  times,  and  the  occai>ional 
despotism  of  jealous  or  usur;   ■  inces,  yet  established 

on  the  firmest  basis  by  the  j  .^  o(  Muyi»a   Charta^ 

and  a  long  succession  of  statutes  enacted  under  Edward 
III.  To  assert  an  absolute  exemption  from  imprisonment 
in  all  cases  is  inconsistent  with  every  idea  of  law  and 
political  society ;  and  in  the  end  would  destroy  all  ciril 
liberty,  by  rendering  its  protection  impossible ;  but  the 
glory  of  the  English  law  consists  in  clearly  defining  tlie 
times,  the  causes,  and  the  extent,  when,  wherefore,  and  to 
what  degree  the  imprisonment  of  the  subject  may  be 
lawful. 

This  it  is  which  induces  the  absolute  necessity  of  ex- 
pressing upon  every  commitment  the  reason  for  which 
it  is  made,  that  the  court  upon  a  habeas  corpus  may 
examine  into  its  validity ;  and  according  to  the  circum- 
stances of  the  case  may  discharge,  admit  to  bail,  or  remand 
the  prisoner. 

And  yet,  early  in  the  reign  of  Charles  I.,  the  Court  of 
King's  Bench,  relying  on  some  arbitrary  precedents  (and 
those,  perhaps,  misunderstood),  determined  (p)  that  they 
could  not,  upon  a  habeas  corpus,  either  bail  or  deliver  a 
prisoner,  though  committed  without  any  cause  assigned, 
in  case  he  was  committed  by  the  special  command  of  the 
king,  or  by  the  lords  of  the  privy  council.  This  drew  on 
(p)  State  Tii&Is,  vU.  136. 
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\ji  parliamentary  inquiry,  and  produced  the  petition  of 
right,  3  Car.  I.,  which  recites  this  illegal  judgment,  and 
enacts  that  no  freeman  hereafter  shall  be  so  imprisoned 
or  detained.  But  when  in  the  following  year  Mr.  Selden 
and  others  were  committed  by  the  lords  of  the  council  in 
pursuance  of  his  majesty's  special  command,  under  a 
general  charge  of  "  notable  contempts  and  stirring  up  se- 
dition against  the  king  and  government,"  the  judges  de- 
layed for  two  terms  (including  also  the  long  vacation)  to 
deliver  an  opinion  how  far  such  a  charge  was  bailable. 
And  when  at  length  they  agreed  that  it  was,  they  how- 
ever annexed  a  condition  of  finding  sureties  for  the  good 
behaviour,  which  still  protracted  their  imprisonment;  the 
chief  justice.  Sir  Nicholas  Hyde,  at  the  same  time  declar- 
ing {q),  that  "  if  they  were  again  remanded  for  that  cause, 
perhaps  the  court  would  not  afterwards  grant  a  habeas 
corpus,  being  already  made  acquainted  with  the  cause  of 
the  imprisonment."  But  this  was  heard  with  indignation 
and  astonishment  by  every  lawyer  present;  according  to 
Mr.  Selden's  own  (r)  account  of  the  matter,  whose  resent- 
ment was  not  cooled  at  the  distance  of  four-and-twenty 
years. 

These  pitiful  evasions  gave  rise  to  the  statute  16  Car.  I. 
c.  10,  s.  8,  whereby  it  is  enacted,  that  if  any  person  be 
committed  by  the  king  himself  in  person,  or  by  his  privy 
council,  or  by  any  of  the  members  thereof,  he  shall  have 
granted  unto  him,  without  any  delay  upon  any  pretence 
whatsoever,  a  writ  of  habeas  corpus,  upon  demand  or 
motion  made  to  the  Court  of  King's  Bench  or  Common 
Pleas  ;  who  shall  thereupon,  within  three  court  days  after 
the  return  is  made,  examine  and  determine  the  legality  of 

{q)  Slate  Trials,  vii.  240.  liavit  (stii  semper  similis)   }iobis  per- 

(r)  "  Eciam  judicum  lu7ic  prima-  petuo  in  posterum  deuegandum.  Quod, 

rins,    nisi    illud  J'aceremus,   rescripti  ut  udiosisiimtan  juris  prodi^iitm,  sci- 

iUiusJ'irrensis,  qui  libertatis  personalis  entioribus    hie     itniversis     censilum.'' 

omnimoda:   vindex   Ugitimus  est  fere  (Vindic.  Mar.  Claus,  edit,  a.d.1653.'^ 
$olus,uinm  omiiimodum  palam  pronun- 
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[[such  commitaient,  and  do  what  to  justice  shall  appertain, 
in  delivering,  bailing:,  or  remanding  such  prisoner.  Yet 
still,  in  the  case  ot  Jenks,  who  in  i67(j  was  committed  by 
the  king  in  council  for  a  turbulent  speech  at  Guildhall  (<), 
new  shifts  and  devices  were  made  use  of  to  prevent  his 
enlargement  by  law  ;  the  chief  justice  (as  well  as  the  chan- 
cellor) declining  to  award  a  writ  of  habeas  corpus  ad  sub- 
jiciendum in  vacation,  though  at  last  he  tliought  proper  to 
award  the  usual  writs  ad  deliberandum ,  ^c.  whereby  the  pri- 
soner was  discharged  at  the  Old  Bailey  (/).  Other  abuses 
had  also  crept  into  daily  practice,  which  had  in  some 
measure  defeated  the  benefit  of  this  great  constitutional 
remedy.  The  party  imprisoning  was  at  liberty  to  delay 
his  obedience  to  the  tirst  writ,  and  might  wait  till  a  second 
and  a  third,  called  an  alias  and  a  pluries^  were  issued, 
before  he  produced  the  party ;  and  many  other  vexatious 
shifts  were  practised  to  detain  state  prisoners  in  custody.]] 
These  abuses  at  length  Qgave  birth  to  the  iainoua  Uabeaa 
Corpus  Act,  31  Car.  II.  c.  2,  which  is  frequently  considered 
as  another  Magna  Charta{u)  of  the  kingdom  ;  and  by  con- 
sequence and  analogy  has  also,  in  subsequent  times,  re- 
duced the  general  method  of  proceeding  on  these  writs 
(though  not  within  the  reach  of  that  statute,  but  issuing 
merely  at  the  common  law)  to  the  true  standard  of  law 
and  liberty  {x). 

Tht^  stittiift^  it>t'ir  enact!*,  1.  That  on  complaint  and  re- 

{s)  .^uuc  I  nais,  \ii.  -li  i.  wei«  named  to  be  the  tellers;  Lord 

(t)  SeeCrow)«;y'sCase,2Swanst.  1.  Norris,  being  a   man  subject  to  va> 

(u)  See  supra,  vol.  i.  p.  172.  poun,  w«>  not  at  all  times  attentive 

(x)  Bishop   Burnet  relates  a  cir-  to  what  he  waa  deiDg.  so  a  very  fat  lord 

cumstance  respecting  the  habeas  cor-  romiog  in,  Lord  Grey  counted  him  lor 

pus  act,  which  is  more  curious  than  ten  as  a  jest  at  first,  but  seeing  Lord 

creditable;  but  tliough  we  cannot  be  Norris  had  not  observed  it,  be  went  on 

induced  to  suppose  that  this  important  with  this  misreckoning  of  ten  ;  so  it 

statute  was  obtained  by  a  jest  and  a  was  repotted  to  the  House,  and  de> 

fraud,  yet  the  story  proves  that  a  very  clared  that  they  who  were  for  the  bill. 


formidable  opposition  was  made  to  it  were  the  majority,  though  it  in 

at  that  time.    "  It  was  carried  (says  went  on  the  other  side  ;  and  by  this 

he)  by  an  odd  artifice  in  the  House  of  means  the  bill  past."     1  Buinet,  Hist. 

Lords.    Lord  Grey  and  Lord  Norris  Ch.  ii.  485. — Ch. 
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[[quest  in  writing  by  or  on  behalf  of  any  person  committed 
and  charged  with  any  crime  (unless  committed  for  treason 
or  felony  expressed  in  the  warrant ;  or  as  accessory,  or  on 
suspicion  of  being  accessory,  before  the  fact,  to  any  petit- 
treason  or  felony  ;  or  upon  suspicion  of  such  petit-treason 
or  felony,  plainly  expressed  in  the  warrant ;  or  unless  he 
is  convicted  or  charged  in  execution  by  legal  process),  the 
lord  chancellor  or  any  of  the  twelve  judges,  in  vacation, 
upon  viewing  a  copy  of  the  warrant,  or  affidavit  that  a 
copy  is  denied,  shall  (unless  the  party  has  neglected  for 
two  terms  to  apply  to  any  court  for  his  enlargement) 
award  a  habeas  corpus  for  such  prisoner,  returnable  imme- 
diately before  himself  or  any  other  of  the  judges;  and 
upon  the  return  made  shall  discharge  the  party,  if  bailable, 
upon  giving  security  to  appear  and  answer  to  the  accu- 
sation in  the  proper  court  of  judicature  (y).  2.  That  such 
writs  shall  be  indorsed,  as  granted  in  pursuance  of  this 
act,  and  signed  by  the  person  awarding  them.  3.  That 
the  writ  shall  be  returned  and  the  prisoner  brought  up, 
within  a  limited  time  according  to  the  distance,  not  ex- 
ceeding in  any  case  twenty  days.  4.  That  officers  and 
keepers  neglecting  to  make  due  returns,  or  not  delivering 
to  the  prisoner  or  his  agent  within  six  hours  after  demand 
a  copy  of  the  warrant  of  commitment,  or  shifting  the  cus- 
tody of  a  prisoner  from  one  to  another,  without  sufficient 
reason  or  authority,  (specified  in  the  act,)  shall  for  the 
first  offence  forfeit  £100,  and  for  the  second  offence  £200, 
to  the  party  grieved,  and  be  disabled  to  hold  his  office  (z"). 

5.  That  no  person,  once  delivered  by  habeas  corpus,  shall 
be  recommitted  for  the  same  offence,  on  penalty  of  £500. 

6.  That   every  person    committed    for  treason  or   felony 
shall,  if  he  requires  it,  the  first  week  of  the  next  term,  or 

(y)  And  llie  wtil  where  issued  iu  taiy    of  state  from   Ireland,  charged 

vacation,  returnable  immediately  be-  with  any  offence,  and  committed  to 

fore  a  judge  at  chambers,  does  not  ex-  prison  until  he  can  be  brought  before 

pire  by  the  commencement  of  the  term.  a  judge,  is  entitled  to  a  copy  of  the 

Ilex  t).  Shebbeare,  1  IJurr.  460.  wanunt,  under  tiie  habeas  corpus  act, 

(z)  A  person,  sent  over  from  Ire-  after  it  has  been  demanded.  Sedley  v. 

land  under  a  warrant  from  the  secre-  Arbouin,  3  £sp.  194. 


riiAP. 
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Qtbe  first  day  of  the  next  seMioD  of  oyfr  and  terminer ^  be 
indicted  in  that  term  or  session,  or  eke  •dmitted  to  bail; 
unless  the  witnesses  for  the  crown  cannot  be  produced  at 
that  time ;  and  if  acquitted,  or  if  not  indicted  and  tried  in 
the  second  term  or  session,  be  thall  be  discharged  from  hit 
imprisonment  for  such  imputed  oflTence;  but  that  no  person, 
after  the  assizes  shall  be  o|»en  for  the  county  in  which  he 
1^  detained,  shall  be  removed  by  habeas  corpus,  till  after 
the  assizes  are  ended ;  but  shall  be  left  to  the  justice  of 
the  judges  of  assizes.  7.  That  any  such  prisoner  may 
move  for  and  obtain  his  habeas  corpus,  as  well  out  of 
the  Chancery  or  F.v  '  r,  as  out  of  the  Kii^s  Bench 
or  Common  Pleas  ,  e  lord  chancellor  or  jodges  de- 

nying the  same,  on  sight  of  the  warrant  or  oath  that  the 
same  is  refused,  shall  forfeit  severally  to  tbe  pwl^  grieved 
the  sum  of  £600.  8.  That  this  writ  of  habeas  eorpus  shall 
run  into  the  counties  palatine,  cinque  ports,  and  other 
privileged  places,  and  the  islands  of  Jersey  and  Qnemeey. 
9.  That  no  inhabitant  of  England  (except  persons  con- 
tracting, or  convicts  praying,  to  be  transported,  or  having 
committed  some  capital  oflence  in  the  place  to  which  they 
are  sent)  shall  be  sent  prisoner  to  Scotland,  Ireland, 
Jersey,  Guernsey,  or  any  places  beyond  the  seas,  within 
itr  without  the  king's  dominions;  on  pain  that  the  party 
comnntting,  his  advisers,  aiders,  and  assistants,  shall 
forfeit  to  the  party  grieved  a  sum  not  less  than  £500; 
shall  be  disabled  to  bear  any  otfice  of  trust  or  profit; 
shall  incur  the  penalties  of  pretmumire ;  and  shall  be  in- 
capable of  the  king's  pardon. 

This  is  the  substance  of  that  great  and  important  sta- 
tute :  which  extends  (we  may  observe)  only  to  the  case  of 
commitments  for  such  criminal  charges  as  can  produce  no 
inconvenience  to  public  justice  by  a  temporary  enlargement 
of  the  prisoner :  all  other  cases  of  unjust  imprisonment 
being  left  to  the  habeas  corpus  at  common  law.  But  even 
upon  writs  at  the  common  law  it  is  now  expected  by  the 
court,  agreeable  to  antient  precedents  (a)  and  the  spirit 

(a)  R.  V.  Cowle,  2  Burr.  856. 
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'  [[of  the  act  of  parliament,  that  the  writ  should  be  imme- 
diately obeyed,  without  waiting  for  any  alias  or  pluries ; 
otherwise  an  attachment  will  issue.]]  And  by  56  Geo.  III. 
c.  100,  it  is  now  provided — 1.  That  where  any  person  shall 
be  restrained  of  his  liberty  other  than  for  some  criminal  or 
supposed  criminal  matter,  and  except  persons  imprisoned 
for  debt,  or  by  process  in  any  civil  suit,  any  of  the  barons 
of  the  exchequer  of  the  degree  of  the  coif,  or  any  of  the 
justices  of  either  bench,  shall  upon  affidavit  showing  a 
probable  and  reasonable  ground  for  such  complaint,  award 
in  vacation  time  a  writ  of  habeas  corpus,  under  the  seal  of 
the  court  whereof  he  is  a  judge,  directed  to  the  person 
in  whose  custody  the  party  is  confined,  which  shall  be 
returnable  immediately  before  himself,  or  any  other  judge 
of  the  court.  2.  That  upon  disobedience  to  the  writ,  the 
judge  before  whom  it  is  returnable  may  issue  a  warrant  to 
arrest  the  party  guilty  of  such  contempt.  3.  That  if  the 
writ  should  be  awarded  so  late  in  vacation  that  it  cannot 
be  conveniently  obeyed  during  vacation,  the  same  may 
be  made  returnable  in  the  court  to  which  the  judge  by 
whom  it  is  awarded  belongs,  on  a  certain  day  in  the 
next  term.  4.  That  if  such  writ  shall  be  awarded  by 
the  Court  itself  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer,  so  late  that  it  cannot  be  conveniently  obeyed 
during  the  term,  the  same  may  be  made  returnable  in  the 
then  next  vacation  before  any  of  the  judges.  5.  That 
though  the  return  to  the  writ  may  be  good  in  law,  it  shall 
be  lawful  for  the  judge  before  whom  it  is  returnable  to 
proceed  to  examine  into  the  truth  of  the  facts — and  if  it 
appears  doubtful  to  him  whether  they  be  true  or  not,  it 
shall  be  lawful  for  such  judge  to  let  to  bail  the  person  so 
confined,  upon  his  entering  into  a  recognizance  to  appear  in 
the  court  to  which  the  judge  belongs  in  the  term  following, 
which  court  may  proceed  to  examine  into  the  truth  of  the 
facts  in  a  summary  way  by  affidavit,  and  to  order  and 
determine  as  to  the  discharge,  bailing,  or  remanding  of  the 
party.  6.  That  the  like  proceeding  for  controverting  the 
truth  of  the  return  may  be  had  in  the  case  where  the  writ 
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shall  be  awarded  by  the  court  itself,  or  be  returnable  there- 
in. 7.  That  the  several  provisions  aforesaid  shall  extend 
to  all  writs  of  habeas  corpus  awarded  in  pursuance  of  the 
act  of  31  Car.  II.  Lastly,  that  the  habeas  corpus  accord^ 
ing  to  this  act  of  56  Geo.  III.  c.  100,  may  run  into  any 
county  palatine  or  cinque  port,  or  other  privileged  place, 
or  the  Islands  of  Jersey,  Guernsey,  and  Man,  or  any  port, 
harbour,  road,  creek  or  bay  upon  the  coast  of  England  or 
Wales  lyintj  out  of  the  body  of  an  ty. 

QBy  which  admirable  regulaii  remedy  is  now 

complete  for  removing  the  injury  of  unjust  and  illegal 
confinement.  A  i-emedy  the  more  nececaary  because  the 
oppression  does  not  always  arise  from  the  ill  nature  but 
sometimes  from  the  mere  inattention  of  government.  For 
it  frequently  happens  in  foreign  countries  (and  has  hap- 
pened in  England  during  the  temporary  suspension  of  the 
statute)  that  persons  apprehended  upon  suspicion  have 
suH'ered  a  long  imprisonment,  merely  because  they  were 
forgotten.]] 

VI.  The  writ  of  Certiorari. 

Tiiis  issues  out  of  the  Court  of  Chancery,  or  a  superior 
court  of  the  common  law,  directed  in  the  king's  (or 
queen's)  name  to  the  judges  or  officers  of  inferior  courts 
of  record  (<•),  commanding  them  to  return  the  record  of 
a  cause  depending  before  them,  to  the  end  the  party  may 
have  the  more  sure  and  speedy  justice  (rf).  This  writ 
may  be  had  either  in  criminal  or  civil  cases.  For  in  the 
former  the  Queen's  Bench  has  a  superintendence  over  all 
inferior  courts,  and  may  remove  the  indictments  or  other 
proceedings  therein  depending,  and  transfer  them  to  its 
own  jurisdiction.  But  the  consideration  of  this  use  of 
the  writ  belongs  more  properly  to  the  next  volume  of 
these  Commentaries :  and  our  attention  is  at  present 
called  to  its  application  in  civil  cases  only.  Its  object 
here  is  similar  in  general  to  that  of  the  habeas  corpus  cum 

(e)  Bac.  Abr.  Cerlioraii  A. 

(d)  As  to  courts  not  of  record,  see  Ex  parte  Phillips,  2  Ad.  &  £1.  586. 
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causd{e)— that  is,  to  obtain  relief  from  some  inconvenience 
supposed  in  the  particular  case  to  arise  from  a  cause  being 
allowed  to  proceed  to  trial  before  an  inferior  jurisdiction 
less  capable  than  the  superior  court  of  rendering  complete 
and  effectual  justice  (/). 

There  is,  however,  this  distinction  between  the  two  modes 
of  remedy,  that  by  the  latter  writ  the  person  of  the  de- 
fendant (when  he  is  in  custody)  as  well  as  the  proceedings 
in  the  cause  are  capable  of  being  removed  from  the  court 
below — while  the  writ  of  certiorari  affects  the  proceedings 
only(^).  So  that  where  an  arrest  of  the  defendant  has 
taken  place  in  the  inferior  court,  it  is  usual  to  resort  to  a 
habeas  corpus  rather  than  a  certiorari.  The  provisions 
before  cited  from  the  acts  1  &  2  P.  &  M.  c.  13 ;  21  Jac.  I. 
c.  23;  19  Geo.  III.  c.  70;  7  &  8  Geo.  IV.  c.  71,  with  re- 
spect to  the  writ  of  habeas  corpus  cum  causa,  apply  equally 
to  the  writ  now  in  question. 

In  addition  to  these  remedies  by  prerogative  writs,  we 
may  notice  a  species  of  reHef  (wholly  unconnected  with 
the  prerogative)  afforded  under  particular  circumstances 
by  the  provisions  of  a  modern  act  of  parliament,  and  con- 
clude the  chapter  with — 

VII.  The  motion  by  way  of  interpleader,  or,  as  it  may 
be  otherwise  called,  motion  for  relief  from  adverse  claims. 
It  often  happens  that  a  man  finds  himself  exposed  to  the 
adverse  claims  of  two  opposite  parties,  each  requiring  him 
to  pay  a  certain  sum  of  money,  or  to  deliver  certain  goods, 
and  that  he  is  unable  to  comply  safely  with  the  requisition 
of  either,  because  a  reasonable  doubt  exists  to  which  of 
them  the  j)roperty  in  truth  belongs.     Until  a  recent  period 

(e)  Vide  sup   p.  693.  that  a  cerliomri  will  not  lie  to  remove 

(/)  As  to  the  removal  of  judgment  a  cause  from  an  inferior  court  after 

by  cerlinrari  into  the  superior  courts  judgment.     Walker  ".  Gann,  7  D.  & 

fur  the  purpose  of  obtaining  execution  H.  169. 

therein,  lee  19  Geo  3,  c.  70,  and  1  &  (i;)  See  Doe  d.  Sadler  v.  Dring,  1 

2  Vict.  c.  110,  8.  22,  referred  to  sup.  U.  *c  C,  253. 

p.  406,  n.  (n).    It  is  a  general  rule 
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a  person  so  circumstanced  had  no  means  of  relief  except 
in  a  court  of  equity,  by  a  proceeding  there  called  a  bill  of 
interpleader,  which  was  attended  with  considerable  expense 
and  delay.  But  by  1  &  2  Will.  IV.  c.  58(A),  it  is  now 
provided,  that,  upon  application  made  on  behalf  of  any  de- 
fendant sued  in  any  of  the  superior  courts  at  Westminster, 
or  in  the  court  of  common  pleas  of  the  county  palatine  of 
Lancaster,  or  the  court  of  |)leas  of  the  county  palatine  of 
Durham,  in  any  action  of  assumpsit,  debt,  detinue,  or 
trover,  (such  application  being  made  after  declaration  and 
before  plea  by  affidavit  or  otherwise,)  showing  that  such 
defendant  does  not  claim  any  interest  in  the  subject-matter 
of  the  suit,  but  that  the  right  thereto  is  claimed  or  sup- 
posed to  belong  to  some  third  party  who  has  sued,  or  is 
expected  to  sue  for  the  same,  and  that  such  defendant 
does  not  in  any  manner  collude  with  such  third  party,  but 
is  ready  to  bring  into  court,  or  to  pay  or  dispose  of  the 
subject-matter  of  the  action  in  such  manner  as  the  court 
or  any  judge  thereof  may  direct — it  shall  be  lawful  for  the 
court  or  judge  to  make  rules  and  orders  calling  upon  such 
third  party  to  appear,  and  to  state  the  nature  and  par- 
ticulars of  his  cluini,  and  maintain  or  relinquish  the  same, 
and  if  he  maintains  it  to  make  himself  defendant  in  the 
same  action  or  otherwise ;  or,  with  the  consent  of  the 
plaintiff  and  such  third  party,  may  dispose  of  the  question 
between  them  in  a  summary  manner. 

By  the  same  statute  a  similar  protection  is  afforded  to 
sheriffs,  and  other  officers,  who  under  the  process  of  the 
court  are  called  upon  to  seize  the  goods  of  any  person,  and 
are  afterwards  sued,  or  find  themselves  in  danger  of  being 
sued,  by  some  third  party  claiming  property  in  the  same 
goods  (i). 

{h)  And  see  1  &  2  Vict.  c.  45,  s.  Colley.  2  Dowl.  N,  S.  223  ;  Frost  v. 

2 ;  Teggin  v.  Laagford.  10  Mee.  &  VV.  Heywood,  ibid.  801  ;    Levi  v.  Coyle, 

557  ;  Johason  v.  Shaw,  4  Man.  &  G.  ibid.  932  ;    Patoroi   v.  Campbell,    1 

916.  Dowl.  &  L.  397  ;  Candy  and  Dean  v. 

(i)  See  the  following  cases  under  Maugham,  ibid.  745;   Sbortridge  r. 

the  Interpleader  Act,  Applegarih  v.  Young,  12  Mee.  &  W.  5. 
VOL.  III.  Z  Z. 
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CHAPTER  XIII. 

OF  CIVIL   INJURIES   COGNIZABLE  IN  THE  ECCLESIAS- 
TICAL, MILITARY  AND  MARITIME  COURTS 

WITH  THEIR  REMEDIES. 


Having  now  examined  In  detail  the  civil  injuries  cogni- 
zable at  common  law,  with  their  several  remedies,  our  at- 
tention must  next  be  turned  to  such  wrongs  and  remedies 
as  appertain  to  the  courts  ecclesiastical,  military  and  mari- 
time. 

With  regard  to  these  our  course  will  be  not  so  much 
to  [[consider  what  hath  at  any  time  been  claimed  or  pre- 
tended to  belong  to  their  jurisdiction,  by  the  officers  and 
judges  of  those  respective  courts ;  but  what  the  common 
law  allows  and  considers  to  be  of  that  character. 

For  these  eccentrical  tribunals  (which  are  principally 
guided  by  the  rules  of  the  imperial  and  canon  laws)  as 
they  subsist,  and  are  admitted  in  England,  not  by  any 
right  of  their  own  (a),  but  upon  bare  sufferance  and  toler- 
ation from  the  municipal  laws,  must  have  recourse  to  the 
laws  of  that  country  wherein  they  are  thus  adopted,  to 
be  informed  how  far  their  jurisdiction  extends,  or  what 
causes  are  permitted,  and  what  forbidden,  to  be  discussed 
or  drawn  in  question  before  them.  It  matters  not,  there- 
fore, what  the  pandects  of  Justinian,  or  the  decretals  of 
Gregory  have  ordained.  They  are  here  of  no  more  in- 
trinsic authority  than  the  laws  of  Solon  and  Lycurgus  ; 
curious,  perhaps,  for  their  antiquity,  respectable  for  their 
equity,  and  frequently  of  admirable  use  in  illustrating  a 

(a)  Vide  sup.  vol.  i.  p.  8. 
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[[point  of  history.  Nor  is  it  at  all  material  in  what  light 
other  nations  may  consider  this  matter  of  jurisdiction. 
Every  nation  must  and  will  abide  by  its  own  municipal 
laws ;  which  various  accidents  conspire  to  render  difl'erent 
in  almost  every  country  in  Europe.  We  permit  some 
kinds  of  suits  to  be  of  ecclesiastical  <  woe,  which 

other  nations  have  referred  entirely  to  tli  ^  ral  courts; 
as  concerning  wills  and  successions  to  intestates'  chattels : 
and  perhaps  we  may,  in  our  turn,  prohibit  them  from  in- 
terfering in  some  controversies,  which  on  the  continent 
may  be  looked  upon  as  merely  spiritual.  In  short,  the 
common  law  of  England  is  the  one  uniform  rule  to  deter- 
mine the  jurisdiction  of  our  courts :  and,  if  any  tribunals 
whatsoever  attempt  to  exceed  the  limits  so  prescribed  them, 
the  king's  courts  of  common  law  may  and  do  prohibit 
them  {b);  and  in  some  cases  punish  their  judges  (c). 

Having  premised  this  general  caution,  we  proceed  no«r 
to  consider, 

I.  The  wrongs  or  injuries  c«  "  '  le  by  the  ecclesias- 
tical courts.]]  By  which  is  to  i  i  stood  Qsuch  as  are 
ofl'ered  to  private  persons  or  individuals;  which  are  cog- 
nizable by  the  ecclesiastical  court,  not  for  reformation  of 
the  offender  himself  or  party  injurinff,  (pro  salute  aniuntf 
as  is  the  case  with  immoralities  in  general,  when  un- 
connected with  private  injuries,)  but  for  the  sake  of  the 
party  injured,  to  make  him  a  satisfaction  and  redress  for 
the  damage  which  he  has  sustained.  And  these  will  be 
reduced  under  three  general  heads  ;  of  causes  pecuniary^ 
causes  matrimonial,  and  causes  testamentary  {d). 

(b)  N'ide  sup.  p.  685,  and  as  to  the  where  words  are  uttered  imputing  in' 
prohibition  to  the  ecclesiastical  courts,  coatinency,  or  any  offence  merely  spi- 
see  Ex  parte  Tucker,  in  re  Inmao,  1  M.  ritual.  The  person  found  guilty  of  such 
&  G.  519;  Tucker  v.  Intuan,  4  Man.  offence  used tobedirectetftodopenaoce 
&  G.  1049.  in  the  church.     In  practice,  however. 

(c)  Hal.  Hist.  C.  L.  c.  2.  of  late  years,  the  Courts  of  Arches  and 

(d)  Besides  these  subjects  of  juris-  Consistory  have  very  rarely  required 
diction  the  spiritual  courts  occasionally  the  performance  of  penance.  Causes 
entertain  suits  in  case  of  defamation,  of  defamation  are  now  of  unfrequent 

z  z2 
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[|1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical 
courts,  are  such  as  arise  either  from  the  withholding 
ecclesiastical  dues,  or  the  doing  or  neglecting  some  act 
relating  to  the  church,  whereby  some  damage  accrues  to 
the  plaintiff;  towards  obtaining  a  satisfaction  for  which 
he  is  permitted  to  institute  a  suit  in  the  spiritual  court. 

One  of  these  is  the  subtraction  or  withholding  of 
tithes  (d)  from  the  parson  or  vicar,  whether  the  former  be 
a  clergyman  or  a  lay  propriator  (e).  But  herein  a  dis- 
tinction must  be  taken  :  for  the  ecclesiastical  courts  have 
no  jurisdiction  to  try  the  right  of  tithes  unless  between 
spiritual  persons  (f);  but  in  ordinary  cases,  between  spi- 
ritual men  and  lay  men,  are  only  to  compel  the  payment 
of  them,  when  the  right  is  not  disputed  (g).  By  the 
statute  or  rather  wr\t{h)  of  circumspecte  agatis{i),  it  is  de- 
clared that  the  court  christian  shall  not  be  prohibited 
from  holding  plea,  "  si  rector  petal  versus  parochianos  ob- 
lationes  et  decimas  dehitas  e.t  consuetas :"  so  that  if  any 
dispute  arises  whether  such  tithes  be  due  and  accustomed, 
this  cannot  be  determined  in  the  ecclesiastical  court,  but 
before  the  king's  courts  of  the  common  law;  as  such  ques- 
tion affects  the  temporal  inheritance,  and  the  determination 
must  bind  the  real  property.  But  where  the  right  does 
not  come  into  question,  but  only  the  fact  whether  or  no 
the  tithes  allowed  to  be  due  are  really  subtracted  or 
withdrawn,  this  is  a  transient  personal  injury,  for  which  the 
remedy  may  properly  be  had  in  the  spiritual  court;  viz. 
the  recovery  of  the  tithes,  or  their  equivalent.  By  statute 
2  &  3  Edw.  VI.  c.  13,  it  is  enacted,  that  if  any  person 
shall  carry  off  his  predial  tithes  {viz.  of  corn,  hay,  or  the 

occurrence  in  the  Court  of  Arches  and  (/)  2  Roll.  Abr.  309,  310;   Bio. 

Consistory  of  London,  but  they  still  Abr.  t.  Jurisdiction,  85. 

prevail  to  a  considerable  extent  in  many  (g)  2  Inst.  364,  489,  490. 

of  the  jurisdictions  in    the   country.  (It)  See  Harrington,  120;  3  Pryn. 

Report  of  Commibsioners  of  Kcclusi-  Rcc.  336. 

Mtical  Courts,  p.  63,  Feb.  1832.  (i)  13  Edw.  1,  st.  4,  or  rather  9 

(d)  Vide  sup.  p.  123.  Kdw.  2. 

(«)  Stat.  32  Men.  8,  c.  7. 
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Qlike,)  before  the  tenth  part  is  duly  set  forth,  or  agreement 
is  made  with  the  proprietor,  or  shall  willingly  withdraw 
his  tithes  of  the  same,  or  shall  stop  or  hinder  the  pro- 
prietor of  the  tithes  or  his  deputy  from  viewing  or  carrying 
them  away ;  such  offender  shall  pay  double  the  value  of 
the  tithes,  with  costs,  to  be  recovered  before  the  eccleuas- 
tical  judge,  according  to  the  king's  ecclesiastical  laws.    By 
a  former  clause  of  the  same  statute,  the  treble  value  of  the 
tithes,  so  subtracted  or  withheld,  may  be  sued  for  in  the 
temporal  courts,  which  is  equivalent  to  the  double  value  to 
be  sued  for  in  the  ecclesiastical.    For  one  may  sue  for  and 
recover  in  the  ecclesiastical  courts  the  tithes  themselves, 
or  a  recompense  for  them,  by  the  antient  law ;  to  which 
the  suit  for  the  double  value  is  superadded  by  the  statute. 
But  as  no  suit  lay  in  the  temporal  courts  for  the  subtrac- 
tion of  tithes  themselves,  therefore  the  statute  gave  a  treble 
forfeiture,  if  sued  for  there ;  in  order  to  make  the  course 
of  justice  uniform,  by  giving  the  same  reparation  in  one 
court  as  in  the  other  (A).     However,  it  now  seldom  hap- 
pens that  tithes  are  sued  for  at  all  in  the  spiritual  court  (/); 
for  if  the  defendant  pleads  any  custom,  modus,  composi- 
tion, or  other  matter  whereby  the  right  of  tithing  is  called 
in  question,  this  takes  it  out  of  the  jurisdiction  of  the  ec- 
clesiastical judges;  for  the  law  will  not  suffer  the  exist- 
ence of  such  a  right  to  be  decided  by  the  sentence  of  any 
single,  much  less  an  ecclesiastical,  judge,  without  the  ver- 
dict of  a  jury.]]     A  summary  method,  besides,  of  reco- 
vering tithes  not  exceeding  the  value  of  £10,  (or,  where 
due  from  Quakers,  £50,)  is  given  by  statute  53  Geo.  III. 
c.  127,  (amending  some  former  statutes  on  the  same  sub- 
ject,) by  complaint  to  two  justices  of  the  peace ;  and  by 
5  &  6  Will.  IV.  c.  74,  and  4  &  5  Vict  c.  36,  no  other 


('c)  2  lust.  2.'>0.  jority  of  parishes  already  commuted 

(/ )  The  claim  itself  to  tithes,  it  will  into  corn  rent  charge  by  the  provisions 

be  recollecled,  has  now  become  com-  of  the  Tithe  Commutation  Act,  as  to 

paratively  rare — that  species  of  pro-  which  vide  supra,  p.  133. 
perty  having  been   in  the  great  ma- 
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remedy  is  now  allowed  in  such  cases,  unless  the  title  to 
the  tithes  be  bona  fide  brought  into  question. 

[[Another  pecuniary  injury,  cognizable  in  the  spiritual 
courts,  is  the  non-pajjment  of  other  ecclesiastical  dues  to 
the  clergy;  as  pensions,  mortuaries,  compositions,  offer- 
ings, and  whatsoever  falls  under  the  denomination  of  sur- 
plice fees  (J),  for  marriages  or  other  ministerial  offices  of 
the  church :  all  which  injuries  are  redressed  by  a  decree 
for  their  actual  payment.]]  But  by  the  several  statutes 
just  mentioned,  the  same  provisions  that  are  made  with 
respect  to  tithes  of  small  amount,  and  those  claimed  from 
Quakers,  are  extended  to  oblations  also. 

[[Morever,  hv  fees  settled  and  acknowledged  to  be  due 
to  the  officers  of  the  ecclesiastical  courts,  a  suit  will  lie 
therein  :  but  not  if  the  right  of  the  fees  is  at  all  disputable; 
for  then  it  must  be  decided  by  the  common  law  (w).^ 
[[And  under  this  head  of  pecuniary  injuries  may  also  be 
reduced  the  several  matters  of  spoliation,  dilapidations, 
and  neglect  of  repairing  the  church  and  things  thereunto 
belonging ;  for  which  a  satisfaction  may  be  sued  for  in  the 
ecclesiastical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 
right  thereunto,  but  under  a  pretended  title.  It  is  reme- 
died by  a  decree  to  account  for  the  profits  so  taken.  This 
injury,  when  the  jus  patronatus  or  right  of  advowson  doth 
not  come  in  debate,  is  cognizable  in  the  spiritual  court : 
as  if  a  patron  first  presents  A.  to  a  benefice,  who  is  insti- 
tuted and  inducted  thereto;  and  then,  upon  pretence  of  a 
vacancy,  the  same  patron  presents  B.  to  the  same  living, 
and  he  also  obtains  institution  and  induction.  Now,  if 
the  fact  of  the  vacancy  be  disputed,  then  that  clerk  who 
is  kept  out  of  the  profits  of  the  living,  whichever  it  be, 
may  sue  the  other  in  the  spiritual  court  for  spoliation,  or 
taking  the  profits  of  liis  benefice.  And  it  shall  there  be 
tried,  whether  the  living  were,  or  were  not,  vacant ;  upon 
which  the  validity  of  the  second  clerk's  pretensions  must 
(I)  Vide  5up.  146.  (m)  1  Ventr.  165. 
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[^depend  (w).  But  if  the  right  of  patronage  comes  at  all 
into  dispute,  as  if  one  patron  presented  A.  and  another 
patron  presented  B.,  there  the  ecclesiastical  court  hath  no 
cognizance,  provided  the  tithes  sued  for  amount  to  a 
fourth  part  of  the  value  of  the  living,  but  may  be  prohi- 
bited, at  the  instance  of  the  patron,  by  the  king's  writ  of 
indicavit  (o).  So,  also,  if  a  clerk,  without  any  colour  of 
title,  ejects  another  from  his  parsonage,  this  injury  matt 
be  redressed  in  the  temporal  courts ;  for  it  depends  upon 
no  question  determinable  by  the  spiritual  law,  (as  plu- 
rality of  benefices  or  no  pliualitv,  vacancy  or  no  Tftcancy,) 
but  is  merely  a  civil  injurs 

For  dilapidations,  which  are  a  kind  of  ecclesiastical 
waste,  either  voluntary,  by  pulling  down ;  or  permissive, 
by  suil'ering  the  chancel,  parsonage-house,  and  other 
buildings  thereunto  belonging,  to  decay ;  an  action  also 
lies,  either  in  the  spiritual  court  by  the  canon  law,  or  in 
the  courts  of  common  law  (/>),  and  it  may  be  brought  by 
the  successor  against  the  predecessor,  if  living,  or  if  dead, 
then  against  his  executors  {q).'2  Also,  by  statute  13  Eliz. 
c.  10,  if  any  spiritual  person  makes  over  or  alienates  his 
goods,  with  intent  to  defeat  his  successors  of  their  remedy 
for  dilapidations,  the  successor  shall  have  such  remedy 
against  the  alienee,  in  the  ecclesiastical  court,  as  if  he 
were  the  executor  of  his  predecessor.]] 

QAs  to  the  neglect  of  reparations  of  the  church,  church- 
yard, and  the  like,  the  spiritual  court  has  undoubted  cog- 
nizance thereof  (r) ;  and  a  suit  may  be  brought  therein  for 
non-payment  of  a  rate  (s)  made  by  the  churchwardens  for 
that  purpose.  [But  by  63  Geo.  111.  c.  27,  6  &  6  Will.  IV. 
c.  74,  and  4  &  5  Vict.  c.  36,  if  the  rate  does  not  exceed 
£10,  or,  in  the  case  of  Quakers,  £50,  and  its  validity  is  not 
disputed,  the  remedy  is  to  be  before  two  justices  of  the 

(w)  F.  N,  B.  36.  3  Lev.  268. 

(o)  CircutTisp€cte  agatis,  13  Ed.  1,  (9)  \'ide  sup.  p.  507. 

St.  4  ;  Artie.  Cleri,  9  Edw.  2,  c.  2  ;  F.  (r)   Circumspecte  agatis;    5  Rep. 

N.  B.  45.  66. 

(  p)  Jones  I.  Hill,  Cait  224 ;  S.  C.  (»)  Vide  sup.  p.  91. 
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peace,  and  the  ecclesiastical  court  can  exercise  no  juris- 
diction (<).  [^And  these  are  the  principal  pecuniary  injuries 
which  are  cognizable,  or  for  which  suits  may  be  instituted, 
in  ecclesiastical  courts. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights 
of  marriage,  are  another,  and  a  much  more  undisturbed, 
branch  of  the  ecclesiastical  jurisdiction.  Though,  if  we 
consider  marriages  in  the  light  of  mere  civil  contracts, 
they  do  not  seem  to  be  properly  of  spiritual  cognizance (m). 
But  the  Romanists  having  very  early  converted  this  con- 
tract into  a  holy  sacramental  ordinance,  the  church  of 
course  took  it  under  her  protection,  upon  the  division  of 
the  two  jurisdictions.  And,  in  the  hands  of  such  able 
politicians,  it  soon  became  an  engine  of  great  importance 
to  the  papal  scheme  of  an  universal  monarchy  over 
Christendom.  The  numberless  canonical  impediments 
that  were  invented,  and  occasionally  dispensed  with,  by 
the  holy  see,  not  only  enriched  the  coffers  of  the  church, 
but  gave  it  a  vast  ascendant  over  princes  of  all  denomina- 
tions; whose  marriages  were  sanctified  or  reprobated, 
their  issue  legitimated  or  bastardized,  and  the  succession 
to  their  thrones  established  or  rendered  precarious,  ac- 
cording to  the  humour  or  interest  of  the  reigning  pontiff: 
besides  a  thousand  nice  and  difficult  scruples,  with  which 
the  clergy  of  those  ages  puzzled  the  understandings  and 
loaded  the  consciences  of  the  inferior  orders  of  the  laity ; 
and  which  could  only  be  unravelled  and  removed  by  these 
their  spiritual  guides.  Yet,  abstracted  from  this  universal 
influence,  which  affords  so  good  a  reason  for  their  con- 
duct, one  might  otherwise  be  led  to  wonder,  that  the  same 
authority,  which  enjoined  the  strictest  celibacy  to  the 
priesthood,  should  think  them  the  proper  judges  in  causes 
between  man  and  wife.  These  causes  indeed,  partly  from 
the  nature  of  the  injuries  complained  of,  and  partly  from 

(I)  See  R.  V.  St.  Clement's,  12  A.      ib.  210 ;  Burder  v.  Veley,  ib.  233. 
&  E.  177  ;  R.  v.Thorogood,  ib.  183;  («)  Warb.  Alliance,  173. 

Jolty  V,  Baincs,  ib.  201 ;  R.  v.  Uaincs, 
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[[the  clerical  method  of  treating  them  (p),  »oon  became  too 
gross  for  the  modesty  of  a  lay  tribunal.  And  causes  ma- 
trimonial are  now  so  peculiarly  ecclesiasticml,  that  the 
temporal  courts  will  never  interfere  in  controversies  of 
this  kind,  unless  in  some  particular  cases.  As,  if  the  spi- 
ritual court  do  proceed  to  call  a  marriage  in  question^ 
upon  grounds  that  render  it  merely  voidable (*),  Qafler 
the  death  of  either  of  the  parties? ;  this  the  courts  of  com- 
mon law  will  prohibit,  because  it  tends  to  bastardize  and 
disinherit  the  issue ;  who  cannot  so  well  defend  the  mar- 
riage as  the  parties  lhem--«'lv»'»,  when  both  of  them  livintr, 
might  have  done(y>. 

Of  matrimonial  causes,  one  uf  tlie  tirst  and  principal  is, 
1.  Causa  juctitat'wnis  matrimonii ;  when  one  of  the  par- 
ties boasts (s)  or  gives  out  that  he  or  she  is  married  to  the 
other,  whereby  a  common  reputation  of  their  oiatrimony 
may  ensue.  On  this  ground  the  party  injured  may  libel 
the  other  in  the  spiritual  court ;  and,  unless  the  defendant 
undertakes  and  makes  out  a  proof  of  the  actual  marriage, 
he  or  she  is  enjoined  perpetual  silence  upon  that  head; 
which  is  the  only  remedy  the  ecclesiastical  courts  can 
give  for  this  injury.  2.  Another  species  of  matrimonial 
causes  was,  when  a  paity  contracted  to  another  '  :it 

a  suit  in  the  ecclesiastical  court  to  compel  a  ct  a 

of  the  marriage,  in  pursuance  of  such  contract ;  but  this 
branch  of  causes  is  now  cut  off  entirely  by  the]]  Marriage 
Act,  4  Geo.  IV.  c.  76,  s.  27,  re-enacting  a  former  pro- 
vision of  26  Geo.  II.  c.  33,  Qwhich  enacts,  that  for  the 
future  no  suit  shall  be  had  in  any  ecclesiastical  court, 
to  compel  a  celebration  of  marriage  in  facie  ecclesiee,  for 
or  because  of  any  contract  of  matrimony  whatsoever.  3. 
The  suit  for  restitution  of  conjugal  rights  is  also  another 

(v)    Some  of  the  impurest  books  (x)  Vide  sup.  vol.  ii.  p.  280. 

that  are  extant  in  any  language,  are  (y)  2  last.  614. 

those  written  by  the  popish  clergy  on  (t)  See  l^id  Hawke  r.  Corn,  2 

the   subjects   of  matriiuony    and   di-  Dr.  Hagg.  220. 
vorce. 
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[[species  of  matrimonial  causes;  which  is  brought  whenever 
either  the  husband  or  wife  is  guilty  of  the  injury  of  sub- 
traction, or  lives  separate  from  the  other  without  any  suf- 
ficient reason;  in  which  case  the  ecclesiastical  jurisdiction 
will  compel  them  to  come  together  again,  if  either  party 
be  weak  enough  to  desire  it  contrary  to  the  inclination  of 
the  other.  4.  Divorces  also,  of  which  and  their  several 
distinctions  we  treated  at  large  in  a  former  volume  (a), 
are  causes  thoroughly  matrimonial,  and  cognizable  by  the 
ecclesiastical  judge.  If  it  becomes  improper,  through 
some  supervenient  cause  arising  ex  post  facto,  that  the  par- 
ties should  live  together  any  longer,  for  this  the  ecclesias- 
tical law  administers  the  remedy  of  separation,  or  a  divorce 
a  mensa  et  thoro.  But  if  the  cause  existed  previous  to 
the  marriage,  and  was  such  a  one  as  rendered  the  mar- 
riage unlawful  ah  initio,  in  this  case  the  law  decrees  not 
only  a  separation  from  bed  and  board,  but  a  vinculo  ma- 
trimonii itself.  5.  The  last  species  of  matrimonial  causes 
is  a  consequence  drawn  from  one  of  the  species  of  divorce, 
that  a  mensa  et  thoro  ;  which  is  the  suit  for  alimony^  the 
nature  of  which  has  been  already  {b)  explained  in  treating 
of  the  subject  of  marriage. 

3.  Testamentary  causes  are  the  only  remaining  species 
belonging  to  the  ecclesiastical  jurisdiction ;  which,  as  they 
are  certainly  of  a  mere  temporal  nature  (c),  may  seem  at 
first  view  a  little  oddly  ranked  among  matters  of  a  spiritual 
cognizance.  And  indeed  (as  was  in  some  degree  observed 
in  a  former  volume  (rf))  they  were  originally  cognizable 
in  the  king's  courts  of  common  law,  viz.  the  county 
courts  (e) ;  and  afterwards  transferred  to  the  jurisdiction 
of  the  church  by  the  favour  of  the  crown,  as  a  natural 
consequence  of  granting  to  the  bishops  the  administration 
of  intestates'  effects. 

This  spiritual  jurisdiction  of  testamentary  causes  is  a 

(<i)  Vide  tup.  vol.  ii.  p.  310.  {d)  Vide  supra,  vol.  ii.  p.  230. 

(fc)  Ibid.  312.  (e)  Hickes'  Disser.  Epistolar.  pp. 

(c)  Warburl.  Alliaoce,  173.  8,  58. 
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[[peculiar  constitution  of  this  island ;  for  in  almost  all  other 
(even  in  popitih)  countries,  all  umttef*  tftimgntary  are 
under  the  jurisdiction  of  the  civil  magistrate.     And  that 

this  privilege  is     -  ' !  by  the  clergy  in  England,  not  at 

a  matter  of  ecc:  tl  right,  but  by  tlie  tpecial  favour 

and  indulgence  of  the  municipal  law,  and,  as  it  tboold 
seem,  by  some  public  act  of  the  great  conncil,  is  freely 
acknowledged  by  Lindewode,  the  ablest  canonist  of  the 
fifteenth  century.  Testamentary  causes,  he  observes,  be- 
long to  the  ecclesiastical  courts  '*  die  eomtm§tudimt  Amglut, 
et  super  consensu  regit  et  tmormm  proetrmm  ta  laHhma  ab 
antiquo  eoncesso  (/)."  The  same  was,  about  a  century  be- 
fore, very  openly  professed  in  a  eanoo  of  Archbiahop 
Stratford,  viz.  that  the  administration  of  intestates'  goods 
was  "  ab  olhn"  granted  to  the  ordinary,  "  eoa$eusM  regit 
et  wagnatum  regni  Anglic"  (g).  The  GonstiUitaoiia  of 
Cardinal  Othobon  also  testify,  that  this  proriaioQ  ''oliai 
a  pralatis  cum  approbatione  regis  et  baro»um  dieUur  saMH 
nasse"  (h).  And  Archbishop  Parker  (i),  in  Queen  Eliza- 
beth's time,  atlirms  in  express  words,  that  originally  in 
matters  testamentary,  "  nom  mliam  kabebant  ep'ucopi  ant/iO' 
ritatemy  prater  earn  quam  a  rege  acceptam  refertheaU.  Jut 
iestamenta  /  /  '  '/  non  habebantj  administratiouia  potet- 
tatem  cuujiu        ^    ' f  non  poterant." 

At  what  period  of  time  the  ecclesiastical  jurisdiction  of 
testaments  and  intestacies  began  in  England,  is  not  asoer^ 
tained  by  any  antient  writer;  and  Lindewode (j)  very 
fairly  confesses  **  cujus  regis  temporibus  hoe  ordinatum 
sit,  non  reperio"  We  find  it  indeed  frequently  asserted  in 
our  common  law  books,  that  it  is  but  of  late  years  that  the 
church  hath  had  the  probate  of  wills  (A).  But  this  must 
only  be  understood  to  mean,  that  it  hath  not  always  had 
this  prerogative ;  for  certainly  it  is  of  very  high  antiquity, 

(/•)  ProviDcial.  1.3, 1. 13.  fol.  176.  (j)  Fol.  263. 

{g)  Provincial.  1.  3,  t.  38.  fol.  263.  (Jk)  Fiu.  Abr.  tit.  Testament,  pi.  4 ; 

(h)  Cap.  23.  2  Roil.  Abr.  217  ;  9  Rep.  37  ;  Vaugb. 

(i)  See  9  Rep.  38.  207. 
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[[Lindewode,  we  have  seen,  declares  that  it  was  "  ah  anti- 
quo ;"  Stratford,  in  the  reign  of  King  Edward  III.  men- 
tions it  as  "ah  olim  ordinatum ;"  and  Cardinal  Othobon, 
in  the  52  Hen.  III.  speaks  of  it  as  an  antient  tradition. 
Bracton  holds  it  for  clear  law  in  the  same  reign  of 
Henry  III.  that  matters  testamentary  belonged  to  the 
spiritual  court  (Z).  And,  yet  earlier,  the  disposition  of 
intestates'  goods  "per  visum  ecclesice"  was  one  of  the 
articles  confirmed  to  the  prelates  by  King  John's  Magna 
Charta(m).  Matthew  Paris  also  informs  us,  that  King 
Richard  I.  ordained  in  Normandy,  "  quod  distrihutio  rerum 
qucB  in  testamenio  relinquuntur  autoritate  ecclesia  fiet." 
And  even  this  ordinance  of  King  Richard  was  only  an  in- 
troduction of  the  same  law  into  his  ducal  dominions, 
which  before  prevailed  in  this  kingdom :  for  in  the  reign 
of  his  father  Henry  II.  Glanvil  is  express,  that  "  si  quis 
aliquid  dixerit  contra  testamentum,  placiturn  illud  in  curia 
christianitatis  audiri  dehet  et  terminari"  (n).  And  the 
Scots  book  called  Regiam  Majestatem  agrees  verhatim 
with  Glanvil  in  this  point  (o). 

It  appears  that  the  foreign  clergy  were  pretty  early 
ambitious  of  this  branch  of  power :  but  their  attempts  to 
assume  it  on  the  continent  were  effectually  curbed  by  the 
edict  of  the  emperor  Justin  (p),  which  restrained  the  in- 
sinuation or  probate  of  testaments  (as  formerly)  to  the 
office  of  the  magister  census :  for  which  the  emperor  sub- 
joins this  reason  :  "  ahsurdum  etenim  clericis  est,  imrno  etiam 
opprohriosum,  si  peritos  se  velint  ostendere  disceptationum 
esse  forensium.^'  But  afterwards  by  the  canon  law  (q)  it 
was  allowed,  that  the  bishop  might  compel  by  ecclesiastical 
censures  the  performance  of  a  bequest  to  pious  uses.  And 
therefore,  as  that  was  considered  as  a  cause  "  quce  secundum 
canoncs  et  episcopates  leges  ad  regimen  animarum  pertinuit," 

(0  L.  5;  I)e  Exceptionibus,  c.  10.  (p)  Cod,  1,  3,  41. 

(m)  Cap.^T.eUit.  OxoD.  (q)    Decretal,  3,  26,    17;    Gilb. 

(«)  L.  7,  c.  8.  Rep.  204,  206. 

(o)  L.  2,c.  38. 


en.  XIII. — INJUHIES  COGNIZABLE  IN  SPIRITUAL  COURTS.  717 

\jt  fell  withia  the  jurisdiction  of  the  spiritual  courts  by  the 
express  words  of  the  charter  of  King  William  I.  which 
separated  those  courts  from  the  temporal.  And  after- 
wards when  King  Henry  I.,  by  his  coronation  charter, 
directed  that  the  goods  of  an  intestate  should  be  divided 
for  the  good  of  his  soul  (r),  this  made  all  intestacies  imme- 
diately spiritual  causes,  as  much  as  a  legady  to  pious  uses 
had  been  before.  This,  therefore,  we  may  probably  con- 
jecture, was  the  era  referred  to  by  Stratford  and  Uthobon, 
when  the  king  by  the  advice  of  the  prelates,  and  with  the 
consent  of  his  barons,  invested  the  church  with  this  privi- 
lege. And  accordingly  in  King  Stephen's  charter  it  is 
provided,  that  the  goods  of  an  intestate  ecclesiastic  shall 
be  distributed  jyro  salute  anitute  ejus,  ecetrsut  consiiio^s); 
which  latter  words  are  equivalent  to  per  visum  eccle$ia  in 
the  great  charter  of  King  John  before  mentioned.  And 
the  Danes  and  Swedes  (who  received  the  rudiments  of 
Christianity  and  ecclesiastical  discipHne  from  England 
about  the  beginning  of  the  tweltth  century)  have  thence 
also  adopted  the  spiritual  cognizance  of  intestacies,  testa- 
ments, and  legacies  (/)• 

This  jurisdiction,  we  have  seen,  b  principally  exercised 
with  us  in  the  consistory  courts  of  every  diocesan  bishop, 
and  in  the  prerogative  court  of  the  metropolitan  ori- 
ginally ;  and  in  the  arches  court  and]]  in  the  privy 
council,  which  has  lately  superseded  the  former  jurisdic- 
tion of  the  delegates,  []by  way  of  appeal.  It  is  divisible 
into  three  branches ;  the  probate  of  wills  (ji),  the  granting  of 
administrations,  and  the  suing  for  legacies.  The  two  former 
of  which,  when  no  opposition  is  made,  are  granted  merely 

(r)  **  Siqu.iibaroHum  uukominum  (()  Stierahook,  De  Jure  Sueon.   I. 

mtorum — pecuniam  iuam  nou  dederit  3.  c  8. 

vel  dare  disp<mterit,  uxor  $ua,  the  li-  (u)  Vide  supn,  vol.  ii.  p.  2*26,  et 

beri,  aitt  parentes  et  legilimi  homines  seq.     As    to    the  jurisdictioQ   of  the 

ejus,   earn   pro  anima   ejus   dividant.  Ecclesiastical  Courts  to  grant  a  pro- 

sicut  eis  melius  visum J'uerit."     (  I'ext.  bate  of  a  testameniary  paper  made  by 

Roffens.  c.  34,  p.  51.)  a  Jeme  covert  under  a  power,  see  Ex- 

(s)  Lord  Lytlelt.  Hen.  2,    vol.   i.  parte  Tucker,  in  re  lamao,  1  Mao.  & 

536 ;    Hearue,  ad  Gul.  Neubr.  711.  (i.  519  ;  Tucker  v.  Inman,  4  Mao.  & 

(i.  1049. 
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\jex  officio  et  debitojustitia,  and  are  then  the  object  of  what 
is  called  the  voluntary,  and  not  the  cow^en^zows  jurisdiction. 
But  when  a  caveat  is  entered  against  proving  the  will,  or 
granting  administration,  and  a  suit  thereupon  follows  to 
determine  either  the  validity  of  the  testament,  or  who  hath 
a  right  to  administer;  this  claim  and  obstruction  by  the 
adverse  party  are  an  injury  to  the  party  entitled,  and  as 
such  are  remedied  by  the  sentence  of  the  spiritual  court, 
either  by  establishing  the  will  or  granting  the  administra- 
tion. Subtraction,  the  withholding  or  detaining  of  legacies, 
is  also  still  more  apparently  injurious  by  depriving  the 
legatees  of  that  right,  with  which  the  laws  of  the  land  and 
the  will  of  the  deceased  have  invested  them :  and  there- 
fore as  a  consequential  part  of  testamentary  jurisdiction, 
the  spiritual  court  administers  redress  herein,  by  compelling 
the  executor  to  pay  them.  But  in  this  last  case  the  courts 
of  equity  exercise  a  concurrent  jurisdiction  with  the  eccle- 
siastical courts  (x),  as  incident  to  some  other  species  of 
relief  prayed  by  the  complainant ;  as  to  compel  the  exe- 
cutor to  account  for  the  testator's  effects,  or  assent  to  the 
legacy,  or  the  like  (y).  For,  as  it  is  beneath  the  dignity 
of  the  king's  courts  to  be  merely  ancillary  to  other  infe- 
rior jurisdictions,  the  cause,  when  once  brought  there, 
receives  there  also  its  full  determination. 

These  are  the  principal  injuries  for  which  the  party 
grieved  either  must  or  may  seek  his  remedy  in  the  spiritual 
courts.  But  before  we  entirely  dismiss  this  head,  it  may 
not  be  improper  to  add  a  short  account  of  the  method  of 
proceeding  in  these  tribunals,  with  regard  to  the  redress  of 
injuries.]] 

[[The  establishment  of  the  civil  law  process  in  all  the 
ecclesiastical  courts  was  a  masterpiece  of  papal  discern- 
ment, as  it  made  a  coalition  impracticable  between  them 

(i)  As  to  the  jurisdiction  of  the  spiritual  courts  to  recover  tithes,  lega- 

courts  of  e()uity  on  tiiis  subject,  see  cics,  or  other  property,  where  there  is 

Hill  V.  'I'urner,  1  Atk.  516;  Hurst  v.  also  a  remedy  at  law,  see  3  &  4  Will. 

Beech,  6  Mad.  351.  4,  c.  27,  s.  43. 

(y)  As  to  the  limitation  of  suili  ia 
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Qand  the  national  tribunals,  without  manifest  inconveni- 
ence and  hazard  :  and  this  consideration  had  undoubtedly 
its  weight  in  causing  this  measure  to  be  adopted,  though 
many  other  causes  concurred.  The  time  when  the  Pan- 
dects of  Justinian  were  discovered  afresh  and  rescued 
from  the  dust  of  antiquity,  tlie  eagetncas  with  which  they 
were  studied  by  the  popish  eccleaiastact,  and  the  conse- 
quent dissensions  between  the  clergy  and  the  laity  of 
England,  have  formerly  been  spoken  to  at  large  (z).  We 
shall  only  now  remark  upon  those  collections,  that  their 
being  written  in  the  Latin  tongue,  and  ralerrillg  so  much 
to  the  will  of  the  prince  and  his  delegated  oAeera  of  jus- 
tice, suiliciently  recommended  them  to  the  court  of  Rome, 
exclusive  of  their  extrinsic  merit.  To  keep  the  laity  in 
the  darkest  ignorance,  and  to  mouo{)oli£e  the  little  science 
which  then  existed  entirely  among  the  monkish  clergy, 
were  deep-rooted  principles  of  papal  policy.  And  aa  the 
bishops  of  Rome  ati'ected  in  all  points  to  mimic  the  im- 
perial grandeur,  as  the  spiritual  prerogatives  were  moulded 
on  the  pattern  of  the  temporal,  so  the  canon  law  process 
was  formed  on  the  model  of  the  civil  law  :  th*  '  s 
embracing  with  the  utmost  ardour  a  method  oi  il 

proceedings,  which  w  as  carried  on  in  a  language  unknown 
to  the  bulk  of  the  people,  which  ■  "  '  <1  the  intervention 
of  a  jury  (that  bulwark  of  Gk-  "'rty),  and  which 

))laced  an  arbitrary  power  of  decision  in  the  breast  of  a 
single  man. 

The  proceedings  in  the  ecclesiastical  courts  are  there- 
fore regulated  according  to  the  practice  of  the  civil  and 
canon  laws,  or  rather  according  to  a  mixture  of  both, 
corrected  and  new  modelled  by  their  own  particular 
usages,  and  the  interposition  of  the  courts  of  common 
law  (a).  For  if  the  proceedings  in  the  spiritual  court  be 
ever  so  regularly  consonant  to  the  rules  of  the  Roman  law, 
yet  if  they  be  manifestly  repugnant  to  the  fundamental 
maxims  of  the  municipal  laws,  to  which  upon  principles 

(s)  Vide  sup.  vol.  i.  p.  11.  (a)  Aod  see  10  Geo.  4,  c.  53. 
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\jo(  sound  policy  the  ecclesiastical  process  ought  in  every 
state  to  conform  (b),  (as  if  they  require  two  witnesses  to 
prove  a  fact,  where  one  will  suffice  at  common  law,)  in 
such  cases  a  prohibition  will  be  awarded  against  them  (c). 
But  under  these  restrictions,  their  ordinary  course  of  pro- 
ceeding (c?)  is,  first,  by  citation,  to  call  the  party  injuring 
before  them.  Then  by  libel  {libellus,  a  little  book),  or  by 
articles  drawn  out  in  a  formal  allegation,  to  set  forth  the 
complainant's  ground  of  complaint.  To  this  succeeds  the 
defendant's  answer  upon  oath,  when,  if  he  denies  or  ex- 
tenuates the  charge,  they  proceed  to  proofs  by  witnesses 
examined  and  their  depositions  taken  down  in  writing,  by 
an  officer  of  the  court.  If  the  defendant  has  any  circum- 
stances to  offer  in  his  defence,  he  must  also  propound 
them  in  what  is  called  his  defensive  allegation,  to  which 
he  is  entitled  in  his  turn  to  the  plaintiff's  answer  upon 
oath,  and  may  from  thence  proceed  to  proofs  as  well  as 
his  antagonist.  The  canonical  doctrine  of  purgation, 
whereby  the  parties  were  obliged  to  answer  upon  oath  to 
any  matter,  however  criminal,  that  might  be  objected 
against  them  (though  long  ago  overruled  in  the  Court  of 
Chancery,  the  genius  of  the  English  law  having  broken 
through  the  bondage  imposed  on  it  by  its  clerical  chan- 
cellors, and  asserted  the  doctrines  of  judicial  as  well  as 
civil  liberty),  continued  till  the  middle  of  the  17th  century 
to  be  upheld  by  the  spiritual  courts,  when  the  legislature 
was  obliged  to  interpose,  to  teach  them  a  lesson  of  similar 
moderation.  By  the  statute  of  13  Car.  II.  c.  12,  it  is 
enacted,  that  it  shall  not  be  lawful  for  any  bishop  or 
ecclesiastical  judge  to  tender  or  administer  to  any  person 
whatsoever,  the  oath  usually  called  the  oath  ex  officio,  or 
any  other  oath  whereby  he  may  be  compelled  to  confess, 
accuse  or  purge  himself  of  any  criminal  matter  or  thing, 
whereby  he  may  be  liable  to  any  censure  or  punishment. 
When  all  the  pleadings  and  proofs  are  concluded,  they 

(b)  Warb.  Alliance,  179.  {d)  On  this  subject,  see  Report  of 

(c)  2    Roll.  Abr.  300,   302.     Et       Commissionersof  Ecclesiastical  Courts 
vide  8UJ).  p.  685.  (Feb.  1832),  p.  14. 
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\jire  referred  to  the  consideration,  not  of  a  jury,  but  of  a 
single  judge,  who  takes  information  by  hearing  advocates 
on  both  sides,  and  thereupon  forms  his  interlocutory  de- 
cree or  definitive  sentence  at  his  own  discretion:  from 
which  there  generally  lies  an  appeal  in  the  several  stages 
mentioned  in  a  former  chapter  («).]] 

The  ecclesiastical  courts  have  power  to  pronounce, 
among  other  sentences,  that  of  excommunication,  such 
sentences  being  pronounced  as  a  spiritual  censure  for 
oflences  fulling  under  ecclesiastical  cognizance,  and  Qthis 
is  described  to  be  twofold,  the  less  and  the  greater.  The 
less  excommunication  is  an  ecclesiastical  censui  '  d- 

iug  the  party  from  the  participation  of  the  sa.  s; 

the  greater  proceeds  farther,  and  excludes  him  not  only 
from  these,  but  also  from  the  company  of  all  Christians.]] 
Formerly,  too,  Qan  excommunicated  man  was  disabled  to 
do  any  act  that  was  required  to  be  done  by  a  probus  et 
legalis  homo.  He  could  not  serve  upon  juries,  could  not 
be  a  witness  in  any  court,  and,  what  was  worst  of  all, 
could  not  bring  an  action,  either  real  or  personal,  to  recover 
lands  or  money  due  to  him.]]  But  now,  by  53  Geo.  III. 
c.  127,  8.  3,  no  person  who  shall  be  pronounced  excommu- 
nicate shall  incur  thereby  any  civil  penalty  or  incapacity 
whatever,  save  such  imprisonment,  not  exceeding  six 
months,  as  the  court  so  excommunicating  such  person 
shall  pronounce ;  w  hich  imprisonment  shall  be  enforced 
in  such  manner  as  the  act  provides,  by  a  writ  de  excom- 
municato  capiendo. 

By  the  former  practice  of  these  courts,  it  was  only  by 
means  of  an  excommunication  that  they  were  able  to 
enforce  their  sentences  in  any  case  whatever ;  so  here, 
the  common  law  stepped  in  to  their  assistance ;  for  in 
case  of  the  refusal  of  the  party  to  submit  to  his  sentence, 
and  being  thereupon  excommunicated  as  for  a  contempt, 

(e)  Vide  sup.  pp.  431,432.  See  6  &  to  regulate  the  practice  and  mode  of 

7  Vict.  c.  38,  s.  15,  giving  the  Judicial  proceeding  ia  all  appeals  from  eccle- 

Committee  of  the  Privy  Council  power  siastical  courts. 

VOL.  III.  3  A. 
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a  writ  de  excommunicato  capiendo  was  issued,  under  which 
he  was  to  be  taken  and  committed  to  the  county  goal  till 
he  was  reconciled  to  the  church,  and  such  reconciliation 
certified  by  the  bishop.  But  now  by  the  same  statute, 
53  Geo.  III.  c.  127,  s.  2,  excommunication  in  all  cases 
of  contempt  is  discontinued,  and  in  lieu  thereof,  where  a 
lawful  citation  or  sentence  has  not  been  obeyed,  the  judge 
shall  have  power,  after  a  certain  period,  to  pronounce  such 
person  contumacious  and  in  contempt,  and  to  signify  the 
same  to  the  Court  of  Chancery :  whereupon  a  writ  de 
contumace  capiendo  (f)  shall  issue  from  that  court,  which 
shall  have  the  same  force  and  effect  as  formerly  belonged, 
in  case  of  contempt,  to  a  writ  de  excommunicato  capi- 
endo (g.) 

II.  We  are  [[next  to  consider  the  injuries  cognizable  in 
the  court  military  or  court  of  chivalry.  The  jurisdiction 
of  which  is  declared  by  statute  13  Ric.  II.  c.  2,  to  be  this  : 
"  That  it  hath  cognizance  of  contracts  touching  deeds  of 
arms  or  of  war  out  of  the  realm,  and  also  of  things  which 
touch  war  within  the  realm,  which  cannot  be  determined 
or  discussed  by  the  common  law ;  together  with  other 
usages  and  customs  to  the  same  matters  appertaining." 
So  that  wherever  the  common  law  can  give  redress,  this 
court  hath  no  jurisdiction  ;  which  has  thrown  it  entirely 
out  of  use  as  to  the  matter  of  contracts,  all  such  being 
usually  cognizable  in  the  courts  of  Westminster  Hall. 

The  words,  "  other  usages  and  customs,"  support  the 
claim  of  this  court,  1.  To  give  relief  to  such  of  the  nobility 
and  gentry  as  think  themselves  aggrieved  in  matters  of 
honour ;  and  2.  To  keep  up  the  distinction  of  degrees  and 

(/)  R.  D.  Ricketts,  6  A.  &  E.  537  ;  of  the  limits  of  their  respective  juiis- 

R.  V.  Baines,  12  Ad.  &  E.  210.  dictions  ;  and  3  &  4  Vict.  c.  93,  au- 

(g)  Sec  2  &  3  Will.  4,  c.  93,  giving  thorizing  the  Judicial   Committee  of 

the  ecclesiastical   courts  of  England  the  Privy  Council  to  discharge  persons 

and  Ireland  power  to  enforce  obedi-  in  custody  under  writs  de  contumace 

eoce  to  their  protests  and  decrees  out  capiendo. 
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[[quality.  Whence  it  follows,  that  the  civil  jurisdictioQ 
of  this  court  of  chivalry  is  principally  in  two  points :  the 
redressing  injuries  of  honour,  and  corraetiog  enaxMch- 
nients  in  matters  of  coat-armour,  preeeAeney,  and  other 
distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  «ati»factioo  to  all 
such  as  are  aggrieved  in  that  point;  a  point  of  a  nature 
so  nice  and  delicate,  ttiat  its  wrongs  and  injuries  escape 
the  notice  of  the  common  law,  and  yet  are  fit  to  be  re- 
dressed somewhere.  Such,  for  instance,  as  calling  a  man 
coward,  or  giving  him  the  lie ;  for  which,  as  they  are 
productive  of  no  immediate  damage  to  his  person  or  pro- 
perty, no  action  will  lie  in  the  courts  at  Westminster  :  and^ 
amends  was  by  the  common  law  ap|)ointed  to  be  given  in 
the  court  of  chivalry  (A).  Modern  resolutions  however 
have  determined,  that  how  '   soever  sue'  '    '    *ion 

may  be  expedient,  yet  no  .i  words  w  i  lie 

therein  (t).  And  it  hath  always  been  most  clearly  holden(A), 
that  as  this  court  cannot  meddle  with  any  thing  determi- 
nable by  the  common  law,  it  therefore  can  give  no  pecu- 
niary satisfaction  or  damages ;  inasmuch  as  the  quantity 
and  determination  thereof  is  ever  of  common  law  cogni- 
zance. And  therefore  this  court  of  chivalry  can  at  most 
only  order  reparation  in  point  of  honour ;  as,  to  compel 
the  defendant  mendacium  sibi  ipsi  imponertf  or  to  take  the 
lie  that  he  has  given  upon  himself,  or  to  make  such  other 
submission  as  the  laws  of  honour  may  require  (/).  Neither 
can  this  court,  as  to  the  point  of  reparation  in  honour, 
hold  plea  of  any  such  word,  or  thing,  wherein  the  party 
is  relievable  by  the  courts  of  common  law.  As  if  a  man 
gives  another  a  blow,  or  calls  him  thief  or  murderer ;  for 
in  both  these  cases  the  common  law  has  pointed  out  his 
proper  remedy  by  action. 

(/»)  Year  Book,  37  Hen.  6,21;  Salk.  533;   S.  C.  7   Mod.  1-25;    2 

Seldeo.  of  Duels,  c.  10;  Hal.  Hist.  Hawk.  P.  C.  4. 

C.  L.  37.  (fc)  Hal.  Hist.  C.  L.  37. 

(i)  Chambers  v.  Sir  J.  Jennings,  (/)  I  Roll.  Abr.  128. 

3  a2 
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[[As  to  the  other  point  of  its  civil  jurisdiction,  the  re- 
dressing of  incroachments  and  usurpations  in  matters  of 
heraldry  and  coat-armour:  it  is  the  business  of  this  court, 
according  to  Sir  Matthew  Hale,  to  adjust  the  right  of 
armorial  ensigns,  bearings,  crests,  supporters,  pennons,  &c. 
and  also  rights  of  place  or  precedence,  where  the  king's 
patent  or  act  of  parliament  (which  cannot  be  overruled  by 
this  court)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  sum- 
mary way ;  and  the  trial  not  by  a  jury  of  twelve  men,  but 
by  witnesses,  or  by  combat  (m).  But  as  it  cannot  imprison, 
not  being  a  court  of  record,  and  as  by  the  resolutions  of 
the  superior  courts  it  is  now  confined  to  so  narrow  and 
restrained  a  jurisdiction,  it  has  fallen  into  contempt  and 
disuse.  The  marshalling  of  coat-armour,  which  was  for- 
merly the  pride  and  study  of  all  the  best  families  in  the 
kingdom,  is  now  greatly  disregarded ;  and  has  fallen  into 
the  hands  of  certain  officers  and  attendants  upon  this 
court,  called  heralds,]]  whose  testimony  as  to  descent  is 
no  longer  of  the  same  weight  as  formerly,  nor  even  in 
general  admissible  in  a  court  of  justice.  [[But  their  ori- 
ginal visitation  books,  compiled  when  progresses  were 
solemnly  and  regularly  made  into  every  part  of  the  king- 
dom, to  inquire  into  the  state  of  families,  and  to  register 
such  marriages  and  descents  as  were  verified  to  them  upon 
oath,  are  allowed  to  be  good  evidence  of  pedigrees  (n). 

III.  Injuries  cognizable  by  the  courts  maritime,  or 
admiralty  courts,  are  the  next  object  of  our  inquiries. 
These   courts   have    jurisdiction   and  power  to   try  and 

(m)  By  59  Geo.  3,  c.  46,  the  trial  quisitions  post  mortenj,  by  the  abolition 

by  combat,  or  wager  of  battle,  in  a  of  military  tenures,  combined  with  the 

writ  o/'rt^/tt,  was  abolished.  negligence  of  the  heralds  in  omitting 

(«)  Comb.    t)3.      Blackstone    ex-  their  usual   progresses,  has    rendered 

presses  an  opinion  that  it  would  be  the  proof  of  a  iviodern  descent,  for  the 

desirable  that  this  practice  of  visita-  recovery  of  an  estate  or  succession  to 

tioQ  at  certain  periods  were  revived:  a  title  of  honour,  more  difHcuil  than 

for,  us  he  remarks,  the  failure  of  in-  that  of  an  anlient. 
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[[determine  all  maritime  caoset;  or  such  injuries  which, 
though  they  are  in  their  nature  of  common  law  cogni- 
zance, yet  being  committed  on  the  high  seat,  oat  of  the 
reach  of  our  ordinary  courts  of  justice,  are  therefore  to  be 
remedied  in  a  pecuUar  court  of  their  own.  All  admiralty 
causes  must  be  therefore  causes  arising  wholly  upon  the 
sea,  and  not  within  the  precincts  of  any  county  (o).  For 
the  statute  13  Ric.  II.  c.  5,  directs  that  the  admiral  and  his 
deputy  shall  not  meddle  with  any  thing,  but  only  things 
done  upon  the  sea  ;  and  the  statute  \i>  Ric.  II.  c.  3,  de> 
clares  that  the  court  of  the  admiral  hath  no  manner  of  cog- 
nizance  of  any  contract,  or  of  any  other  thing  done  within 
the  body  of  any  county  (p),  either  by  land  or  by  water; 
nor  of  any  wreck  of  the  sea  :  for  that  must  be  cast  on  land 
before  it  becomes  a  wreck  (y).  But  it  it  oiherwite  of  thiagt 
jiotsain,jetjiam,  and  ligam ;  for  over  them  the  admiral  hath 
jurisdiction,  as  they  are  in  and  upon  the  tea  (r).  If  part 
of  any  contract,  or  other  caote  of  action,  doth  ante  «poo 
the  sea,  and  part  upon  the  land,  the  common  law  exclndea 
the  Admiralty  Court  from  its  jurisdiction :  for,  part  be- 
longing properly  to  one  cognixance,  and  part  to  another, 
the  common  or  general  law  takes  place  of  the  particular  («). 
Therefore,  though  pure  maritime  acquisitions,  which  are 
earned  and  become  due  on  the  high  seas,  at  seamen's 
wages  (^),  are  one  proper  object  of  the  admiralty  jurisdiction, 
even  though  the  contract  for  them  be  made  upon  land  («) ; 
yet,  in  general,  if  there  be  a  contract  made  in  England  and 
to  be  executed  upon  the  seas,  as  a  charter-party  or  cove- 
nant that  a  ship  shall  sail  to  Jamaica,  or  shall  be  in  such 
a  latitude  by  such  a  day ;  or  a  contract  made  upon  the 
sea  to  be  performed  in  England,  as  a  bond  made  on  ship- 

(o)  Co.  ljtt.260;  Pilmert*.  Pope,  (r)  5  Rep.  106. 

Hob.  104.  (,)  Co.  Liti.  261. 

(  p)  As  to  what  is  infra  corpus  «>-  (t)  A«  to  juiisdictioo   in   case  of 

mitatus,  see  Com.  Dig.  Admiralty  (E.  aeamea's  wages,  tee  Howe  v.  Napier, 

14)  ;  Jac.  Law  Die.  "  Admiral."  4  Burr.  1944, 

(q)  See  as  to  wreck,  <Slc.  vol.  ii.  (w)  1  Vent  146. 
p.  555. 
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[[board  to  pay  money  in  London,  or  the  like  :  these  kinds 
of  mixed  contracts  belong  not  to  the  admiralty  jm-isdic- 
tion,  but  to  the  courts  of  common  law  {x).'^  It  is  to  be 
observed  however  that  Qwhere  the  Admiralty  Court  hath 
jurisdiction  of  the  original  subject-matter  in  the  cause,  it 
hath  also  jurisdiction  of  all  consequential  questions,  though 
properly  determinable  at  common  law  (?/).]]  Wherefore, 
among  other  reasons,  a  suit  for  beaconage  of  a  beacon 
standing  on  a  rock  in  the  sea  may  be  brought  in  the  Court 
of  Admiralty,  the  admiral  having  an  original  jurisdiction 
over  beacons  (z). 

The  jurisdiction  over  prizes  in  time  of  war  between  our 
own  nation  and  another,  or  between  two  other  nations, 
which  are  taken  at  sea  and  brought  into  our  ports,  though 
not  properly  incident  to  the  admiralty,  is  nevertheless 
exercised  by  the  judge  of  that  court,  to  whom  the  crown 
ordinarily  commits  the  cognizance  of  prize  causes,  to  de- 
termine the  same  according  to  the  law  of  nations  (a). 

[[The  proceedings  of  the  Courts  of  Admiralty  bear  much 
resemblance  to  those  of  the  civil  law,  but  are  not  entirely 
founded  thereon  :  and  they  likewise  adopt  and  make  use 
of  other  laws,  as  occasion  requires ;  such  as  the  Rhodian 
laws,  and  the  laws  of  Oleron  (b).  For  the  law  of  England, 
as  has  frequently  been  observed,  doth  not  acknowledge 
or  pay  any  deference  to  the  civil  law,  considered  as  such  ; 
but  merely  permits  its  use  in  such  cases  where  it  judged 
its  determinations  equitable,  and  therefore  blends  it,  in 
the  present  instance,  with  other  marine  laws ;  the  whole 
being  corrected,  altered  and  amended  by  acts  of  parlia- 
ment and  common  usage ;  so  that  out  of  this  composition 
a  body  of  jurisprudence  is  extracted,  which  owes  its 
authority  only  to  its  reception  here  by  consent   of  the 

(i)  Bridgetnan's  case,   Ilob.  23;  (j)  Crosse  v.  Digges,  1  Sid.  158. 

Hal.  Hist.  C.  L.  35.     As  to  the  adtni-  (a)  As  to  booty  of  war,  vide  supra, 

raltyjurisdiction, see LeCauxi;.  Eden,  p.  436. 

Doug.  672.  (h)  Hale,   Hist.   C.   L.  36  ;    Co. 

(v)  13  Rep.  63  ;  Ridly  v.  Eggles-  Lilt.  II. 
field,  2  Lev.  25  ;  Hardr.  183. 
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[[crown  and  people.  The  first  process  in  these  courts  is 
frequently  by  arrest  of  the  defendant's  person  (c) ;  and 
they  also  take  recognizances  or  stipulation  of  certain  fide- 
jussors in  the  nature  of  bail  (d),  and  in  cases  of  default 
may  imprison  both  them  and  their  principal  («).  They 
may  also  fine  and  imprison  for  a  contempt  in  the  face  of 
the  court  (/).  And  all  this  is  supported  by  immemorial 
usage,  grounded  on  the  necessity  of  supporting  a  juris- 
diction so  extensive  (^),  though  opposite  to  the  usual 
doctrines  of  the  common  law  :  these  being  no  courts  of 
record,  because  in  general  their  process  is  much  conformed 
to  that  of  the  civil  law  (A).]] 

Such  in  a  general  point  of  view  is  the  nature  of  the  ju- 
risdiction and  practice  of  the  High  Court  of  Admiralty, 
but  it  will  be  proper  before  we  conclude  to  advert  parti- 
cularly to  the  specific  regulations  which  have  been  re- 
cently introduced  in  reference  to  this  subject  by  the  act  3 
Sc  4  Vict.  c.  65. 

The  provisions  of  this  act  are  chiefly  as  follows : — 

1.  That  the  Dean  of  Arches  shall  be  assistant  to  and  be 
competent  to  sit  for  the  judge  of  the  High  Court  of  Admi- 
ralty in  all  suits  and  proceedings  in  the  said  court;  and 
that  the  advocates,  surrogates  and  proctors  of  the  Court 
of  Arches  shall  be  competent  to  practise  in  the  Court  of 
Admiralty. 

2.  That  whenever  any  ship  shall  be  under  arrest  by 
process  issuing  from  the  High  Court  of  Admiralty,  or  the 
proceeds  of  any  ship  having  been  so  arrested  shall  have 
been  brought  into  the  registry  of  the  same  court,  the 
court  shall  have  jurisdiction  to  take  cognizance  of  all 
claims  and  causes  of  action  of  any  person  in  respect  of 
any  mortgage  of  such  ship,  and  to  decide  any  suit  in- 

(f)  Cleike.  Prax.  Cur.  Adm.  s.  13.  260. 

(d)  Ibui.  s.  1 1  ;  1  Roll.  Abr.  531 ;  (/)  Sp>rks  ».  Martyn.  I  Ventr.  1. 
Par  I .  Evans,  Raym.  78  ;  Degrave  i-.  {g)  Pane  (or  Par)  v.  Evans,  1 
Hedges,  Lord  Raym.  1286.  Keb.  552. 

(e)  1    Roll.  Ab.  531  ;    God.  193,  {h)  Bro.  Abr.  tit.  Error,  177. 
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stituted  by  any  such  person  in  respect  of  any  such  claims 
or  causes  of  action  respectively. 

3.  That  the  court  shall  have  jurisdiction  to  decide  all 
questions  as  to  the  title  to  any  ship  or  the  proceeds 
thereof  in  the  registry  arising  in  any  cause  of  possession, 
salvage,  damage,  or  bottomry,  which  shall  be  instituted  in 
such  court. 

4.  That  the  court  shall  have  power  to  issue  monition, 
and  proceed  in  case  of  distribution  of  salvage,  under  the 
acts  of  1  &  2  Geo.  IV.  c.  75  and  c.  76,  and  shall  also  have 
authority  to  decide  all  claims  in  the  nature  of  salvage, 
towage,  or  necessaries,  whether  the  service  were  rendered 
in  the  high  seas  or  otherwise. 

5.  That  in  all  suits  the  court  may  summon  before  it  and 
examine  witnesses  by  word  of  mouth,  and  either  before  or 
after  examination  by  deposition  or  before  a  commissioner 
appointed  by  the  court ;  and  notes  of  such  evidence  shall 
be  taken  down  by  the  judge  or  registrar  or  such  other 
person  as  the  court  may  direct. 

6.  That  it  shall  be  lawful  for  a  judge  or  such  commissioner 
to  require  the  attendance  of  any  witnesses,  and  the  pro- 
duction of  any  deeds  and  other  writings  by  writ  in  the 
nature  of  subpoena,  or  subpoena  duces  tecum,  as  used  in  her 
Majesty's  Court  of  Queen's  Bench  at  Westminster. 

7.  That  in  any  contested  suit  the  Court  of  Admiralty 
shall  havepower  to  direct  a  trial  by  jury  of  an  issue  on  any 
question  of  fact,  and  that  the  substance  of  such  issue  shall 
be  specified  by  the  judge  at  the  time  of  directing  the  same ; 
and  in  case  of  dispute  the  form  of  it  shall  be  settled  by 
him,  and  the  trial  thereon  shall  be  had  before  some  judge  of 
the  superior  court  of  common  law  at  the  sittings  at  nisiprius, 
or  before  some  judge  of  assize,  and  a  new  trial  may  after- 
wards be  granted  on  application  of  any  of  the  parties  within 
three  calendar  months ;  and  farther,  that  the  power  of 
granting  or  refusing  such  issue  or  new  trial  may  be  matter 
of  appeal  to  her  Majesty  in  council. 

8.  That  it  shall  be  lawful  for  the  judge  of  the  Court  of 
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Admiralty,  subject  to  the  approbation  of  her  Majesty  in 
council,  from  time  to  time  to  make  such  rules  and  orders 
respecting  the  practice  of  su>  '  ',  and  the  conduct  and 

duties  of  the  officers  and   ]m  lers  thereto,  as  to  him 

shall  seem  fit,  and  to  repeal  or  alter  the  same. 

9.  That  no  action  shall  lie  against  such  jodge  tar  anror 
in  judgment,  and  that  he  shall  have  all  the  priTileges  and 
protection  which  appertain  to  the  judges  of  the  superior 
courts  of  common  law. 

10.  That  the  keeper  of  every  common  gaol  shall  be 
bound  to  receive  and  take  into  his  custody  all  persons  who 
shall  be  committed  thereunto  by  the  Court  of  Admiralty 
or  by  any  coroner  of  the  Admiralty. 

11.  That  the  judge  shall  have  power  to  diachaige  any 
person  in  custody  for  contempt  of  the  said  court  for  any 
cause  other  than  the  non-payment  of  money. 

Lastly,  that  the  said  court  shall  have  jurisdiction  to 
decide  all  questions  concerning  booty  of  war  or  the  dis- 
tribution thereof,  which  it  shall  please  her  Majesty  to  refer 
to  the  judge  of  the  said  court  by  the  adTioe  of  her  privy 
council,  to  be  dealt  with  as  in  cases  of  prize  of  war. 
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ex  contractu   and   ex  dtl'uto, 

460. 
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Apprratioca,  porMD,  309. 
Apprtnticii  ad  legem,  366. 
AppropriatioDi,  70—75. 
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Attornies,  331—335. 

registrar  of,  333. 
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as  to,  405,  n. 
Bailment,  contract  of,  531. 
Banc,  sittings  in,  423,  562. 
Bank  of  England,  branches,  340. 
charter,  338,  344. 
duties  of,  339. 
establishment  of,  336, 

337. 
present  constitution  of, 

344,  345. 
restriction  of  cash  pay- 
ments by,  339. 
Bankruptcy,  Court  of,  426. 
Banks,  336—346. 

in  general,  345. 
joint  stock,  340,  345. 
of  issue,  345. 
origin  of,  336. 
private,  342. 
Barrister,  385. 
Bar,  pleas  in,  576. 
Baron,  title  of,  4. 
Baron  court,  392. 
Battery,  469. 
Beacons,  283. 
Beadle,  93,  n. 

Beating  and  wounding,  469. 
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Bill  of  exceptions,  615. 

exchange,  action  on,  534. 
Middlesex,  405,  n. 
Births,  registry  of,  350. 
Bishops,  65 — 67. 

election  of,  59. 

how  deprived,  66. 

number  of,  62. 

suffragan,  63,  n. 

why  in  House  of  Lords,  5 . 
Bonds,  action  on,  533. 
Booty  of  war,  436. 
Borough,  191,  n. 

courts  of  record,  450. 
Branch  banks,  342. 
Bridewell,  250. 
Bridges,  258. 
British  ship,  274. 
Burgess,  196, 
Burgess  roll,  192,  197. 


Canonries,  suspension  of,  160. 
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Casting  an  essoign,  659. 
Casual  ejector,  670,  673. 
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preferment,  86,  n. 
Catholic  Emancipation  Act,  109. 

relief,  new  act,  as  to,  110. 
Cattle,  trespass  by,  497. 
Certificate  of  public  company,  182. 

registry  of  ship,  274. 

settlement  by,  202,  n. 
Certiorari,  writ  of,  703. 
Cession,  86. 
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to  the  array,  595. 
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Challenge,  to  the  polls,  597. 

propter  huiu>rit  resptctwm, 
598. 
defectum,  ih. 
affectum,  599. 
delictum,  600. 
Chancellor,  Lord,  407. 
Chancery,  Court  of,  407. 

original  writ  out  of,  5C5. 
origin  of  the  name,  407. 
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410. 
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proprietary,  152. 
public,  151. 
Chapter,  dean  and,  67. 
Charitable  commuaian,  223. 

donatiouk,  regibtry  of,  234. 
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uses,  222. 
Charities,  221—240. 
Chemist,  331. 
Chivalry,  Court  of,  435. 
Cholera,  293. 

Church,  commiationen  for  the,  157. 
division  of  the  subject,  54. 
reimirsof,  114. 
Churchwardens,  89—92,  172,  n. 
Cider  licences,  317. 
Cinque  jwrts,  285. 
Clergy,  the,  55. 
Clerk,  deprivation  of,  87. 
inauction  of,  80. 
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parish,  92. 
presentation  of,  78. 
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Coat  armour,  723. 

Cognizance,  claim  of,  667. 

Cognovit,  634. 
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Collectors  of  poor  rate,  217. 

Collegiate  church,  65,  n. 

Comites,  3. 

Commission  of  charitable  uses,  223 
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577. 
jn4g««ntby,633. 
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Act,  103. 
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Costs,  double,  treble,  abolished,  44, 

11.,  638,  n. 
Council,  borough,  193,  194. 
Counsel,  385,  607. 
Count  in  dower,  659. 
Counts,  575. 

Court,  archdeacon's,  430. 
baron,  392. 
consistory,  430. 
county,  395. 
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of  Chancery,  407. 
of  Common  Pleas,  402. 
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451. 
of  record,  383. 
stannaries,  448. 
superior,  405. 
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Covenant,  action  of,  461. 
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Cross-examination,  608. 
Crown's  supremacy,  96. 
Curate,  88. 

perpetual,  76. 
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D. 

Damage  feasant,  363. 
Damnum  absque  injuria,  465. 
Darreign    presentment,    assize  of, 

515. 
Deacon,  55. 

Dean  and  chapter,  67 — 69. 
Deans,  rural,  G9. 
Deaths,  registry  of,  352. 
Debt,  action  of,  461. 
Debtor  and   creditor  arrangement 

act,  426. 
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Deceit,  writ  of,  641,  n. 
Declaration,  573,  574. 
De  contumace  capiendo,  writ,  722. 
De  ejectionejirjna,  writ,  490. 
De  excommunicato   capiendo,  721, 

722. 
Defamation,  473,  706,  n. 
Default,  judgment  by,  632. 
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357. 
Deforcement,  483. 
Degrees  of  nobihty,  2. 
De  hmretico  coniburendo,  writ,  99. 
De  Iwminereplegiando,  writ,  693, n. 
Delegates,  court  of,  432,  717. 
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Demurrer,  575. 
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general,  575. 
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Detainer,  forcible,  524. 
Detinue,  action  of,  461. 
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432. 


Ecd—JMtifl  Courts,  ptoeeedi«gv 
in,  718—720. 
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Excommunication,  721,  722. 
Execution,  645 — 654. 

new  statute  as  to,  451. 

writ  of,    need   not  be 
signed,  653,  n. 
Exigent,  568. 
Eyre,  justices  in,  422. 

F. 

Faitli,  articles  of,  94. 

False  imprisonment,  480,  693. 

action  for,  481. 
False  judgment,  writ  of,  642. 
Fealty,  subtraction  of,  508. 
remedy  for,  509. 
Fees  and  poundage,  26,  n.,  649,  n., 
710. 

barrister's,  329,  388. 

physician's,  329. 
Ferries,  502. 
Fieri  facias,  649. 
Final  judgment,  636. 
Fisheries,  286—288. 
Fixtures  cannot  be  distrained,  366. 
Forcible  detainer,  524. 

entry,  360,  493,  n.,  496,  n. 
Forest  courts,  439. 
Formedon,  489,  n. 
Franchises,  disturbance  of,  510. 
Freeman's  roll,  197. 
Free  chapels,  152,  n. 
Free  ports,  279. 
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Funded  property  of  debtors  charged. 
653. 

G. 

Gaol  delivery,  commission  of,  424. 

Gaols,  249. 
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Gilbert's  Act,  113,  203. 
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Gleaners,  law  respecting,  498,  n. 
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Government  annuity  societies,  237. 
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distress,  writ  of,  662. 
Guarantee,  action  on,  523. 
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Guardians  of  poor,  203,  215,  n. 
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Habeas  Corpus,  481,  693. 

Act,  (16  Car.  1,  c. 

10,)  698,  699. 
(56  Geo.  3,  c.  100,) 
702. 
Habeas  corpus  cum  causa,  694. 

ad  testificandum,    S^c. 

694. 
ad  respondendum,  693. 
ad  satisfaciendum,  ib. 
Hackney  coaches,  295 — 298. 
Hanaper  office,  410. 
Handwriting,  witness  to,  611. 
Harbours  and  ports,  282. 
Health,  injuries  affecting,  472. 
Heralds,  books  of,  724. 
Heresy,  97—102. 
Heriots,  373. 

High  commission,  court  of,  434. 
Highway  rate,  265. 

Highways,  261—266. 

by  dedication,  259. 
provisions     concerning, 

264. 
surveyors  of,  261 — 265. 
who  bound  to  keep  in 
repair,  257,  259. 
Holidays, law,  563,  n. 
Holy  orders,  55,  78. 

title  to,  56. 
Hong-Kong,  island  of,  281. 
Hospitals,  185. 
House  of  Correction,  250. 
House  of  Peers,    Great  Court  of 

Appeal,  420. 
Hundrcdors,  challenge  for  want  of, 

590,  n. 
Hundred  court,  394. 
Hustings,  courts  of,  449,  n. 
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Idle  and  disorderly  persons,  21 1 . 
Implements   of    trade,    when   dia- 

traiiiable,  306. 
Imprisonment,  false,  480,  693. 
Impropriators,  lay,  72. 
Incumbent,  83. 
Indtbttatus  auumpsit,  531. 
Inferior  court,  405. 
Information  in  quo  warranto,  689. 
Injuries,  civil,  457—542. 
Injuries  to  i)er8onal  rights,  4<>8 — 
482. 
health,  472. 
life,  468. 
liberty,  480, 
limbs,  &c.  469. 
reputation,  472. 
to  rights  of  property,  482 
—  536. 
in  things  personal,  519 

—536. 
in  things real,482— 519 
to  rights  in  private  rela- 
tions, 536—542, 
a  guardian,  539. 
a  busband,  537. 
•  oiailer,  539. 
a  parent,  538. 
to  rights  in   public  rela- 
tions, 542. 
Inns,  315. 

Inquest,  coroner's,  34. 
Inquiry,  writ  of,  635. 
Insolvency,  court  of,  426. 
Insolvent  Act,  new,  ib. 
Inspection,  trial  by,  582,  n. 
Institution  of  clerk,  81. 
Interlocutory  judgment,  633. 

decrees,  721. 
Interpleader  Act,  705. 
Intrusion,  483. 

Issue  in  law,  572,  580,  589. 
in  fact,  582, 
general,  576. 
of  bank  notes,  544. 

J. 
Jacititation  of  marriage,  713. 
VOL.  III. 


Jeo&ik,  cUtutes  of,  628,  643. 
Jtnnder  in  demurrer,  580. 

error,  644. 

ianie,  580. 
Joint  Mock  Uuks,  183,  346. 

e«ap«U0%183. 

of 


421. 

Judgment, aetioa  on,  (Ml. 
arreit  of,  638. 
by  dafrnlt,  632. 
Mivery  of,  bjr  >m%m. 

Ml. 
c&et  of,  as  efaais*  m 

equity,  637. 
entry  on  record  o^  632. 
ftnaC636. 

inlirioentoiy,  633,  633. 
■M    vttttmie  •ervdlirta^ 

630. 
r^|;iet>y  of.  637. 

in  lliddleaex  and 
York,  637,  n. 
tigaiogtSil. 
•ftct    oC    in    bbdiqf 

ehatt(^636. 
rerired  by  ici./a.,  654. 

Jodieial  ^         °  '  o   of  the  Privy 
C 

new   acL  aa   iu,  4^0. 

Juror's  book,  592. 
Jurors,  lists  of,  591. 

challenge  of,  596 — 602. 
qualifications  of,  599. 
Jury,  trial  by,  587-623. 
at  bar,  588. 
at  nisi  prius,  it. 
before  sheriff,  25,  589, 

599.  n. 
origin  of,  587,  n. 
eult^ium  of,  593,  622. 

Jury,  calling  of,  595. 

exemptions  from  serving  on, 

600. 
challenge  to,  596 — 602, 
common,  595. 
judge's  charge  to,  617. 
must  be  unanimous,  619. 
number  of,  595,  618,  n. 
process,  589. 
special,  591. 
meaning  of,  602. 
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Jus  patronatus,  115,  517. 
Justice  seat,  court  of,  439. 
Justices  of  the  peace,  37. 

number  of,  41. 

office  of,  bow  detennined, 
42. 

origin  of,  39. 

power,  office  and  duty  of, 
43. 

qualification  of,  41,  42. 

wbo  are  virtute  officii,  38. 
Justification,  pleas  in,  577. 


K. 


KiorckiozDuriundes,  90,  n. 

Knight,  13,  n. 

bachelor,  12. 
banneret,  11. 
of  the  Bath,  12. 
of  the  Order  of  St.  George, 
11. 


Labourers,  IG. 

Lancaster,  court  of  duchy  chamber 

of,  446. 
Land,  limitation  of  actions  for,  545. 
Landlord,  defendant  in  ejectment, 

673. 
Lapse,  116— 119,  516,  518,  663. 
term  in  which  it  accrues,117. 
when  first  established,  ib. 
Law  Incorporated  Society,  333. 
Laws,   enforcing  religious   unifor- 
mity, 103—106. 
Law  terms,  561. 
Lay  impropriator,  72. 
Leases,  building,  144. 
college,  141. 
ecclesiastical,  139 — 145. 
farming,  H3. 
Lecturer  and  parish  clerks,  new  act 

as  to,  88. 
Ixvurifuciut,  writ  of,  650. 
Libc),  470—479. 
Light-houBcs,  283. 
Limitntion  of  actions,  644 — 558. 


Limitation  as  to  custom-house  or 
excise  officers,  558. 
as  to  instruments  under 

seal,  556. 
as    to   justices    of   the 

peace,  557. 
as  to  penalties,  ih. 
as  to  quare  impedit,  547, 

552. 
as  to  simple  contracts, 

555. 
as  to  the  crown,  547. 
real,  545. 
under  21  Jac.  1,  c.  16, 

554—566. 
under  9  Geo.  4,  c.  14, 

555. 
under  3  &  4  Will.  4, 
c.  27,  548—554. 
Limits  of  pilots  of  Trinity  House, 
284. 
of  the  cinque  ports,  285. 
Liturgy,  95. 

Livings  in  commendam,  87. 
Loan  of  money,  contract  of,  532. 
Loan  societies,  239. 
Local  taxes,  220,  n. 
LoUardy,  99. 
London,  courts  in,  449. 
Long  vacation,  563,  n. 
Lunacy,  commissioners  in,  248. 

metropolitan  commission- 
ers in,  247. 
Lunatic  asylums,  laws  relating  to, 
243—248. 
county,  243. 
in  general,  246. 
must  be  licensed,  247. 
Lunatics,  chargeable  to  a  pari8h,244. 
criminal,  245. 
meditating  crime,  ib. 
visitors  of,  246. 

M. 

Magistrates,  17 — 53. 
Mainprizi",  writ  of,  693,  n. 
Maintenance,  491,  n. 
Making  up  the  issue,  589. 
MalfcozQuce,  400. 
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Malicous  prosections,  479. 
Mandamus,  writ  of,  G80— 689. 
Maritime  courts,  435,  724. 
Marquess,  3. 

Marriage,  registry  of,  352. 
Marshalsea,  court  of,  444. 
Master  and  servant,  539. 

in  Chancery,  417,  n. 

of  the  Rolls,  417,  418,  n. 
Meeting-house  act,  110. 
Mesne  process,  564,  n. 

profits,  678. 
Metropolitan  commissioners  in  lu- 
nacy, 247. 
stage  carriage,  300. 
Middlesex,  bill  of,  405,  n. 

quarter  sessions,  43,  n. 
Milbank  Prison,  255. 
Military  courts,  435,  722. 
Misfeazance,  460. 
Mixed  actions,  459. 
Modus  decimandi,  130. 

rank,  131. 
Money,  payment  of,  into  court,  578. 
Moravians,  106,  n. 
Mort  d' ancestor,  561. 
Mortmain,  175,  222. 
Mortuaries,  147  —  149. 
Motion,   by   way   of  interpleader, 
704,  705. 

in  court,  078. 
Municipal  Corporation  Act,  191. 


N. 


Navigation  Acts,  272,  273. 
Ne  admittas,  writ  of,  661,  n. 
Negligence,  471. 

He  unques  accouple  en  loud  matri- 
monie,  plea  of,  660. 
seisie  que  dower,  plea  of,  ib. 
Newspapers,  310. 
New  trial,  624—627. 
Nil  dicit,  judgment  by,  634. 
Nisi  prius,  commission  of,  424. 
court  of,  421,  423. 


Nisi  prius,  former  clause  of,  in  ve- 
nire facias,  591,  n. 
Nobility,  degrees  of,  2. 
Nobleman,  tried  by  his  peers,  8. 
Nolle  prosequi,  632. 
Non  assumpsit,  577. 
Non-conformity,  102. 
Non-conformists,  163. 
Non  est  inventus  and  nulla  bona, 

return  of,  568. 
Non-feazance,  460. 
Non  obstante  veredicto,  629. 
Non  pros.,  667. 
Non-suit  of  the  plaintiff,  619. 
Non  sum  inf'oniiatus,  judgment  by, 

634. 
Not  guilty,  plea  of,  577. 
Notice  of  trial,  592. 
Novel  disseisin,  561. 
Nul  tiel  record,  plea  of,  583. 
Nunc  pro  tunc,  judgment  entered, 

635 
Nunquam  indtlitutus,  577 
Nusance.  499—503. 

abatemiut  of,  360. 

as  to  corporeal  heredita- 
ments, 499,  500. 

as  to  incorporeal  heredi- 
taments, 501. 

remedies  for,  502. 

what  it  is,  499. 

O. 

Oath  of  jurymen,  602. 

witnesses,  606. 
Oblations,  146,  710. 
Office,  definition  of,  18. 

how  conferred,  19. 

how  forfeited,  20. 

of  trust,  18,  19. 

ministerial,  18. 

not  tenements,  18,  n. 
Opening  the  pleadings,  603. 
Options,  64. 
Orders,  holy,  78. 

in  council,  157,  290. 
Ordinary,  68,  n. 
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Original  writ,  564. 

abolished  except  in  real 
and  mixed  actions,  ib. 
formerly  the  commence- 
ment of  process,  ib. 
issued  out  of  Chancery,  ib. 
register  of,  ib. 
Ouster,  486—492. 

former  remedy  for,  486. 
of  chattels  real,  486—495. 
of  the  freehold,  482—486. 
present  remedy  for,  492. 
Outlawry,  568. 

may  be  reversed,  570. 
who     exempted     from, 
568,  n. 
Out  of  court,  when    plaintiff  is, 

573,  n. 
Overseers  of  the   poor,   duties  of, 

200,  219. 
Oyer  and  terminer,  424. 
craving,  576. 


Palace  Court,  444. 

Palatine,  courts  in  counties,  446, 

447. 
Pamplets,  313. 
Panel,  590. 
Papist  livings,  right  to  present  to, 

519. 

relief  of,  109,  110. 
Parish  clerks,  92. 
Parkhurst  Prison,  255. 
Parochial  relief,  principle  of,  201. 
Parol  evidence,  604. 

Parson,  70—88. 

how  deprived,  86 — 88. 
method  of  becoming,  77. 
why  so  called,  70. 
Partnership,  breach  of  contract  of, 

532. 
Passengers    in   merchant   vessels, 

304—306. 
Patronage,  disturbance  of,  51^1. 

remedy  for,  516. 
Pauperis,  effect  of  suing  in  forniA, 

G40. 
Paving  acts,  260. 


Payment  of  money  into  court,  plea 

of,  578. 
Peace,  commission  of,  424. 

justices  of,  37. 
Peculiars,  court  of,  431 
Peers,  House  of,  420. 
how  created,  6. 
how  deprived,  10. 
Penal  statutes,  action  on,  535. 
Pentonville  Prison,  255. 
Peremptory  pleas,  576. 
Per  pais  (see  Jury,  Trial  by),  587. 
Personal  actions,  460. 
Petty  Bag  Office,  410. 
Pews,  114. 
Physicians,  325,  326. 
Piepoudre,  court  of,  438. 
Pilotage,  laws  relating  to,  284,  286. 
Places  of  public  amusement,  324. 
Plague,  pi-ovisions  respecting,  289. 
Pleading,  special,  572. 
Pleadings,  571—581. 

formerly  in  Law  French, 
571,  n. 
Plea  in  abatement,  576. 

in  bar,  576,  667. 
Pleas  concluding  to  the  country, 

580. 
Pluralities,  86. 

Policies  of  assurance,  breach  of  con- 
tract on,  534. 
court  of,  443. 
Pone  per  vadios,  process  of,  666. 
Poor,  199—220. 

casual,  211. 

chargeable,  ib. 

passing  of,  214. 

relief  of,  215. 

settled,  211. 

who  compelled  to  maintain,  ib. 

Poor  liaw  Amendment  Act,  205. 

commissioners,  ib. 
Poor  rate,  210—219. 
Ports  and  harbours,  laws  as  to,  282. 
Posted,  623. 

Ponlmun  and  lubmun,  387,  n. 
Pound,  370. 
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Poundage  fees,  &c.  649,  n. 
Precedence,  table  of,  13,  n. 

at  tlie  bar,  387,  n. 
Pramunire,  statute  of,  02,  90,  n., 
701. 

Prerogative  Court,  432. 
writs,  081. 
Presentation,  78. 

Press,  laws  relating  to  the,  307 — 
313. 

Presumption  of  law,  002,  n. 

Presumptive  evidence,  014. 

Priest,  legal  age  for,  55. 

Printing,  307. 

Prison,  252. 

Privileges  of  a  British  ship,  277. 

Privy  council,  432. 

new  act  as  to,  425. 
IVivy  tithes,  127,  n. 
Prize  of  war,  430. 
Procedendo,  writ  of,  081. 
Proceedings  in  an  action,  504  —656. 

particular      actions, 
057—078. 
Professions,  laws  relating  to,  325 — 
335. 

Prohibition,  writ  of,  685—689. 
Proofs,  either  written  or  parol,  604. 
Prosecution,  malicious,  479. 
Proviso,  trial  by,  593. 
Public  carriages,  295—302. 

companies,  181 — 183. 

houses,  314—320. 

officers,  341. 
Puritans,  103. 

Q. 

Quakers  and  Moravians,  106,  n., 

002,  n.,  004,  n.,  710. 
Quarantine,  290—293. 
Quart  impedit,  118,  400,  516,  661. 
against  whom  it  should  be 

brought,  517. 
commences    by    original 

writ,  001. 
no  damage  recoverable  in, 

at  common  law,  605. 
proceedings  in,  000—  005. 


Quart  impedit,  tometimes  tried  by 
certificate,  664. 
immmknvitt  661,  n. 
Quarter  wioni,  borough,  195. 
Queen's  Bench,  court  of,  403. 
counsel,  386,  387,  d. 
prison,  254. 
usuqwtion  of,  405,  n. 
Qui  tarn  actions,  536. 
Quo  mimOt  writ  of,  400,  n. 
Quo  wmrmnto,  writ  of,  689. 

limitrtfciB  0^809. 
imiuwu  MdB  of,  uy 
infcri— Hon,  690. 
when  it  Jka,  989. 


RaOvaya,  300— 90S. 
Rate,  poor,  216—219. 
Real  actions,  492. 
Rebutter,  579. 
Recaption  or  reprisal,  S58. 
Recordmri,  writ  oC  666. 
Record,  trial  by,  583. 

technical  meanuigof,  584,  n. 
Rector,  70. 

sinecure,  76. 
Recusants,  popish,  103. 
Re-entry  on  land,  359. 
R^ard,  court  of,  439. 
Registrar-general,  ib. 
Registrars,  350. 
Registration  of  births,  350. 

deaths,  352. 

marriages,  ib, 

ja^pacfits,  037. 
fccfawaatical    method 

of,  347—349. 
civil  method  of,  349— 

354. 
Regular  clergy,  74,  n. 
Rejoinder,  579. 
Relations,  defence  of,  357. 
Relator,  690. 
Relief,  law  of,  201,  215. 
Remitter,  379. 
Removal  of  poor,  201,  212,  214. 
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Rent-charge,  135. 

Rent,  subtraction  of,  508. 

Repleader,  630. 

Replevin,  371—520. 

action  of,  666 — 669. 

Replication,  579. 

Reputation,  injuries  affecting,  472. 

Requests,  courts  of,  451,  452. 

Rescue,  when  allowed,  369. 

Residence  of  clergy,  84,  85. 

Restraining  and  enabling  statutes, 
139—146. 

Retainer,  378. 

Ketorno  habendo,  writ  de,  668. 

Return  day  of  a  writ,  567. 

Return  irreplevisable,  writ  of,  669 

Right  of  advowson,  writ  of,  514. 

Right  of  entry,  487. 

Rogues  and  vagabonds,  who  deem- 
ed, 212. 

Rolls,  Master  of  the,  417. 

Roman  Catholics,  relief  of,  109,  1 10. 
holy  orders  of,  55,  n. 

Rule  of  court,  375,  680. 
absolute,  680. 
to  show  cause,  ib. 

Rural  deans,  69. 


S. 


Sale  of  goods  (contract  of),  action 

on,  531. 
Sale  of  spirits,  &c.  in  packet  boats, 

320. 
Salvage,  272,  n.,  728. 
Satisfaction,    entering    on    record, 

654. 
Savings  banks,  231. 

military,  234. 
Scandalum  magnatum,  473. 
Schiremen,  3. 
Scire  facias,  writ  of,  646. 

wlien  Buppleincntal  to  an 
action,  654 — 656. 
Seamen,  British,  276,  n. 
Seamarks,  283. 
Second  deliverance,  writ  of,  067. 


Sectaries,  protestant,  103, 

Secular  clergy,  74,  n. 

Seduction,  540. 

Selecti  judices,  603. 

Select  Vestry  Act,  203. 

Self-defence,  357. 

Separatists,  109,  n. 

Separation  of  district  churches,  1 58, 

159. 
Seqnestrari  facias,  writ  of,  651,  n. 
Sequestration,  ib. 
Sessions,  43. 
Serjeants,  386. 

privileges  of,  388,  n. 

Settled  poor  ,211. 
Settlement,  201. 

by  apprenticeship,  208. 
by  birth,  207. 
by  certificate,  202,  n. 
by  estate,  209. 
by  marriage,  208. 
by  parentage,  207. 
by  paying  taxes,  209. 
by  renting  a  tenement, 
208. 
Set-off,  plea  of,  577. 
Sewers,  Commissioners  of,  441. 
Sexton,  93. 

Shepway,  court  of,  448. 
Sheriff,  the,  21—30. 
deputy,  28. 
duties  of,  25. 
duration  of  office,  24. 
election  of,  21. 
liability  of,  26. 
officers  of,  28. 
may  be  a  female,  21,  n. 
of  London  and  Middlesex, 

21,  n. 
qualification  for,  25. 
trial  before,  589. 
under,  28. 
Simony,  56,  119—123. 
Sinecure  rector,  76. 

rectories,  160. 
Si  non  omnrs,  writ  of,  425. 
Sir  J.  Hobhouse's  Act,  226. 
Sittings  in  banc,  423,  561. 

at  London  and  Weslmiii- 
stcr,  422. 
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Slander,  472—476. 
Small  pox,  293. 
Social  economy,  laws  of,  165. 
Society,  benefit  building,  241, 
friendly,  235. 
government  annuity,  237, 
Incor|Kjrated  Law,  333. 
loan,  239. 
SoliRtor-General,  380. 
Solicitors,  331—333. 
Son  assault  demesne,  plea  of,  577. 
Special  argument,  581,  n. 

case,  verdict  on  a,  621. 
jury,  591. 
plea,  577. 
verdict,  621. 
Spoliation,  709. 
Stage  coaches,  298,  300, 
Stamp  duties  on  bank  notes,  346,  o. 
Stannaries,  420,  n.,  448, 
Stipend  of  curate,  89, 
Stock  in  trade,  rating  of,  217,  n. 

luuds  may  be  charged  with 
judgment  debts,  653. 
Sturges  Bourne's  Act,  204. 
Submission  to  arbitration,  375. 
Subpana,  writ  of,  604. 
Subtraction,  508. 

of  tithes,  708, 
Suffragan  bishop,  63. 
Suit,  parts  of  a,  563,  564. 
Suggestion  in  prohibition,  688, 
Summons,  writ  of,  566. 
Superintendents  of  China  trade,  280. 
Superior  courts,  405. 
Superstitious  uses,  221. 
Supremacy  of  the  crown,  96. 
Surgeons,  327—329, 
Surplice  fees,  146. 

recovery  of,  710, 
Surrebutter,  579. 
Surrejoinder,  ih. 
Surveyors  of  highways,  261. 
Suspension,  pleas  in,  576. 
Swein  mote,  court  of,  439. 


Tales,  602. 

Tender  of  imie,  580. 

Tender,  ple«  of,  578. 

Tenure,  disturbance  of,  513. 

Terms,  law,  559—562. 

Te«t  Act,  105. 

Tettamentarjr  etuaet,  714-'717. 

Thames  watarmen,  302. 

Theatfw,  320—324. 

Hireato,  469. 

Tithes,  123—137. 

discharge  from,  by  a  wMMtMf. 
131. 

by  commotation, 

134. 
by  custom,   129, 

132. 
by  red  compost- 
tkm.  128. 
great  and  hmO,  127. 
mixed,  123. 
origin  of,  124. 
personal,  123. 
predial,  ib. 
privy,  127,  n. 
rateabUity  of,  217,  n. 
recover)'  of,  708. 
who  exempted  from,  127, 
TolenUioQ  Act,  105. 
Toll  ooUeetors,  270. 
ToUs,268. 

exemptions  from,  269. 
Toll  traverse,  258. 
thorough^  257. 
Tolt,  393, 
Torts,  460,  466, 

Trade,  laws  relating  to,  272 — 281 . 
between  colonies  and  foreign 

states,  278. 
coasting  and  intercolonial,!^, 
export,  ib, 
import,  277, 

to    the    East    Indies    and 
China,  279—281. 
Tradesmen,  16. 

Traverse,  pleas  in  bar  must,  577. 
Trespass,  495 — 499. 

on  the  case,  action  of,  461 , 
424. 
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Trespass,  by  executor  and  admi- 
nistrator, 465. 
by  cattle,  497. 
justifiable,  498. 
quare  clausum  f regit,  495. 
Trial  and  evidence,  581—623. 
Trial,  several  methods  of,  582. 

by  jury,  advantages  of,  593, 
622. 
Trinity  House,  283—285. 
Triors,  596,  600. 
Trover  and  conversion,  525. 
Trust  Deed  Act,  426. 
Trusts,  cliaritable,  223—229. 
Turnpike  Acts,  259. 
Turnpike  roads,  259,  266—271. 
trustees  of,  267. 
commissioners  of,  ib. 

Types  for  printing,  308,  309. 

U. 

Umpire,  374. 
Uniformity,  acts  of,  96. 

of  process,  566. 

Union  of  benefices,  158. 
Unions,  206. 
Universitates,  168. 
University,  courts  in,  453. 

right  to  present  to  po- 
pish livings,  519. 

Usurpation,  514. 

of  the  court  of  Exche- 
quer, 400,  n. 
of  the  Queen's  Bench, 
405,  n. 
Utlagatum  capias,  writ  of,  569. 


Vacation,  563. 
Vaccination,  293. 
Valvasors,  or  Vidames,  11. 
Variance,  617,  n. 
Venditioni  exponas,  writ  of,  650. 
Venire,  writ  of,  590. 
Venue  in  an  action,  573. 
Verderors,  25. 


Verdict,  018— 621. 

privy,  620,  n. 
public,  ib. 
special,  620. 

Vicars,  70—88. 
Vice-Chancellors,  418. 
Vice-comes,  4,  n. 
Victualling  houses,  315. 
Viscount,  4. 

W. 
Wager  of  battle,  582,  n. 

in  appeal,  724,  n. 
law,  582,  n. 
Wales,  court  of  sessions  in,  455.  n. 
Wards,  193,  n. 
Warehoused  goods,  277,  n. 
Waste,  503—508. 

general  heads  of,  505. 

permissive,  507. 

voluntary,  ib. 

Watch  and  ward,  47,  n. 

Watchmen,  52. 

Watermen,  296. 

ofthe  Thames,  302. 

Ways,  disturbance  of,  513. 
Withernam,  goods  taken  in,  522, 

523. 
Witnesses,  trial  by,  587. 

in  a  trial,  604. 

atheists    not  competent 
as,  605,  n. 

examination  of,  604, 608. 

expenses  of,  005. 

not  bound  to  criminate 
themselves,  007. 

oath  to,  606. 

one  sufficient,  608. 
Worship,  names  of,  13. 
Wounding,  469. 
Writs  of  entry  and  of  assize,  487,  n. 

Wrongs,  356. 

redress  of,  357. 

Y. 

Yellow  fever,  292. 
Yeoman,  16. 
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